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RULES OF PRACTICE. 


Rule of Practice providing for an Abridgment of Record on 
Appeal, by Agreement. 

When an appeal is taken to the Supreme Court from any of 
the courts of record in this State, the parties, their solicitors 
or attorneys may make an agreement in writing, specifying 
what part of the proceedings shall be inserted in the transcript ;, 
and it shall be the duty of registers, clerks, and judges of 
probate, when such agreement is filed, to include in the tran- 
script only such part of the proceedings as shall be specitied in 
such agreement; and the agreement itself shall be made a part 
of the transcript. 

Adopted, April 25, 187s. 


Rul or Practic Sor estiblishing Bills of Eevceptions in the 
Supre me Court. 

When it is proposed to establish a bill of exceptions under 
section 3111 of the Code of IS7T6, the testimony for and against 
such motion must be taken and certified under the following 
regulations: The opposing parties may agree in writing on 
one or more Commissioners; or any competent justice of the 
peace, or other judicial officer, at the option of the party de- 
siring to take testimony, may act as commissioner, with author 
ity in either case to administer oaths to witnesses, and to take, 
reduce to writing and certify the testimony. The party desir 
ing to examine a witness or witnesses under this rule, shall 
cause reasonable notice in writing to be served on adverse eoun- 
sel, in ho Case to be less than tive davs, oly ing notice ot time 
and place of examination, and of the witnesses proposed to be 
examined. Such notice, with the service t] 
part of the deposition, unless the commissioner certifies that the 
adversary party, by himself or counsel, was present at the exam- 
ination. In taking such testimony no commission or written 
interrogatories shall be necessary: but interrogatories, cross 
interrogatories and rebutting interrogatories mav be allowed: 
and the whole must be taken and certified, pursuing substanti- 
ally the rules and forms required in the matter of depositions 
in chancery. Testimony thus taken must be sealed up, direct- 
ed and forwarded to the clerk of this court, with a memoran- 
dum on the envelope as follows: Deposition in case of 
vs, ———., pending in Supreme Court; and the commissioner 
must sign his name thereto as commissioner. 

Adopted, February 8th, 1884. 


ereon, shall be made 











TABLE OF CASES. 


Abernathy, Adm’r, v. Bankhead 190 
Adams, Thorne & Co. ats. Vann 
& Waugh vw eee 
Adler ats. Home Insurance Co. 516 
Agee v. Mayer Bros... .... 88 
Ainsworth ats. Supreme Com- 
mandery Knights of the Gold- 
en Rule 
Ala. Great 
V. Jones “ 
Ala. Great Southern R. R. Co. 
v. Little 
Ala. Great Southern R. R. 
¥. McAlpine & Co. 
Allen v. State Dd 
Allen v. State. for the use. ete. 
Alexunder v. Alexander POD 
Allred vy. Elliott 
Arendale ats. Pique, S 
Hall ; 9] 
Avers v. State 11 


456 


Southern R. R. Co. 


Co. 





i _ ms 
>. 392 — . 
Bellingrath at Roth eo 
’ + 1 . 
Bernstein v. Plumes 250) 


Adm’ 10] 


’ ‘ "1 1: 
Betancourt vo Eberlin, 


Blackburn v. State 319 
Board of Rev. & Road Comm'rs 
Mobile County ats. Maguire 401 
Boothe v. King 107 
Brave, Adm’r, v. Beers 151 
Brewer ats. Commercial Bank 


of Selnia 


Brewer v. Watson POY) 
Brownlee ats. Hames, Adm’r ..152 
Burke v. Siate or 
Burns v. Campbell ee 

Campbell ats. Burns. sue 

Cassady ats. Driggers 929) 
Chappell v. State Supe 
Chase & Co, ats. MeCrary 540 
Clark, Adin’r, v. Hughes 163 


Cohen v. Coleman............. 496 
Coleman ats. Cohen........... 496 
Coleman v. State.... ........ 312 


Renfro Bros. 
Commercial Bank of 

Brewer.......<cs« 
Cooper ve Hornsby - . 
Cowley v. Shelby, Trustee. ....122 
Crabtree ats. Mason 
Croom v. State..... 
Curtis v. Daughdrill 


Dauehdrill ats. Curtis 590 
DeArman v. The State 351 
Drigeers v. Cassady 529 
Dudley, Adm’r, v. Steele 423 
Dunham, Buckley & Co. ats. 
Moses, Blom & Weil wake 
Dunklin & Reese, Adm/’rs, ats. 
Lonedtford 594 


Dunlap, Adin’r,v. Mobley, Admr.102 


Dunlap, Bu pert 73 
Dun! its. Tutwile: 126 
Kherlin. Adm’r, ats. Betancourt 461 
I vison ats. Seals 500 
Kad ' ts. Kureka Co 248 
Edward Hudmon & Co. \ 
Viendows 12 
! is. All re i 24 
Kureka Co. v. Edwards PAS 
Kea parte Dantlap . de 
Ba Huckabes Le | 
Ie t The State 965 
Khe parte The State, in re Mer- 
let 371 


Farris & MeCurdy ats. Houston 570 
Ferrell ats. Lehman, Durr & Co.458 
Folmar Vs 
I: 
' 


Folmar 136 
ord v. State 385 


reeman ats. Snedecor 


Gayle v. Randall 


Germania Fire Insurance Co. 


ats. Teague 73 
Gibson ats. Rose : 3 
Gilliam v. State . 10 
Gordon v. State : . old 


Gordon, Rankin & Co. vy. Tweedy 202 





























VI TABLE OF CASES. 
Goree y. State 7 | Miller ats. Harris.............. 26 
Grattan vy. State.... 344 | Mobile Life Insurance Co. vy. 
SIS 5 013 viol ade hese 220 
Hale ats. Williams, Admr’x 83) Mobley, Adm’r, ats. Dunlap, 
Hames, Adm’r, v. Brownlee. ..152 Seay apie beeen rls 102 
SED Wn MND: onsen consents es 536 Moody, Adm’r, v. He ‘mphill 169 
Harris v. Miller....... 26 | Moore ats. aba Vv ee 
Hartsfield v. Harvoley, “Adm’r 231 | Moore vy. State... .. 307 
Harvoley,Adm’r, ats. Hartsfield 231 Moses, Blum & W ‘eil v. Dun- 
Hatfield ats. Tarrance.... 234 ham, Buckley & Co.......... 173 
Hemphill ats. Moody, Adm’r. ..169 Murphy v. State............. 15 
Hibbler v. Sprowl Sere 
Home Insurance Co. v. Adler. 516) Nathan Bros. v. Shivers... .. 117 
Hooper, Adm’r, v. Strahan 75 
Hornsby ats. Cooper. — ....... 62) Pebworth ats. Robinson 240 
Horton vy. Wollner, Hirshberg Pettis ats. Tankersly, Adm’r. 179 
OED. a ras ccccececcisces sc Gee | eee oe. Pe oe ee 
Houston v. Farris & weenie 70 Phillips ats. MeWilliams ...... 80 
Huckabee, Ev parte. . ..427 Pike v. Pettus Sy Pee 98 
Hughes ats. Clark, Adm’r 163 P ilgreen Ti; MO. «iin woaens 368 
Humes ats. Bernstein... . 260) Pique, Manier & Hall vy. Aren- 
dale ° 91 
Jackson ats. Kitchell, Adm’r.. 556) Prickett & Maddox v. Sibert, 
Johnson vy. Bell....... 258 Spor eree .. 194 
Jones ats. Ala. Great Southern oo eee . 66 
R. R. Co. ... 487 
Jones & Bro. ats. Rice & Wilson 551 Ragland v. Wood..... ....145 
Joseph v. Randolph......... 499 Randall ats. Mobile Life Ins.Co.220 
Randall ats. Gayle............ 469 
Keiser vy. Smith........ ..481 Randolph ats. Joseph.........499 
King ats. Boothe........ 497 Renfro Bros. ats. Columbus [ron 
King v. State ... re 1 IGA. 5 ovat ce cuca vad . 577 
Kitche I, Adm’r, v. Jackson... .556 Renfro Bros. v. Merryman & Co.195 
Knight ats. Sims............. 197 Rice ats. Roberts........ ene se 
Rice & Wilson vy. Jones & Bro. 551 
Landford v. Dunklin & Reese, Rice & Wilson v. Watts ...... 593 
Ce eG . 094 | Roberts v. Rice.............. 187 
Larkin v. Mason. ........... 227 | Robinson v. Pebworth...... .240 
Lehman, Durr & Co. v. Ferrell. 458 | Rose v. Gibson............. 35 
Little ats. Ala. Great Southern Rothe vy. Bellingrath........ 55 
R. RB. Co. .... ..........611 Royston v. May ee 
Maguire y. Board of Rev. and Russell v. State ee 
Road Comm’rs............. 401 | Ryall v. Prince... . 66 
Mahan y. Smitherman.... ...563 
Mason vy. Crabtree... . ..479 | Savery v. Moore 236 
Mason ats. Larkin............. 227 Sealsv. Edmondson. . ..509 
May ats. Royston............. 398 | Shelby, Trustee, ats. Cowley. ..122 
Mayer Bros. ats. Agee 88 Shivers ats. Nathan Bros. . 117 


McAlpine & Co. ats. Ala. Great 


Sibert, Adm’r, ats. Prickett & 
Maddox + Seed eae 
Sims v. Knight. a ee 
Sinclair ats. Street. 110 
Skinner v. State............. . 71 
| Smith ats. Beard, A Im’ r. 568 
Smith ats. Keiser.......... 481 
Smith v. Whitfield 106 
Smitherman ats. Mahan... 563 
Snedecor v. Freeman...... .140 
Snedecor, Adm’r, v. W atkins.. 48 

South & North Ala. R. R. Co. 
v. Wood...... 215 


Southern R. R.Co.......... 545 
McCall, Adm’r, ats. Taylor, 
Se rere 52 
McCrary v. Chase & Co....... 540 
MeNeil v. State............... 71 
MeWilliams vy. Phillips........ 80 | 
Meadows ats. Edwards, Hud- 
OS ae errr 2 | 
Merchants & Planters Line v. | 
Pere 581 | 
Merryman & Co. ats. Renfro | 
MC ca an Gee e tals kewl oe 195 | 








Sprow] ats. Hibbler 
State ats. Allen. . SAAS ' 
State for the use etc. Vv Allen. . 543 
State ats. Ayers. 1] 
State ats. Barnard. 15 
State ats. Beasley... 328 
State ats. Blackburn. 319 
State ats. Burke 377 
State ats. Chappell 322 
State ats. Coleman 312 
State ats. Croom 14 
State ats. DeArman. 351 
State, Ev parte .. 00 
State, Ev parte, in re Merlet 371 
State ats. Ford 385 
State ats. Gilliam 10 
State ats. Gordon. . 515 
State ats. Goree........ ry 
State ats. Grattan...... 344 
ee ee 1 
State ats. MeNeil........... 71 
State ats. Moore............ O07 
State ats. Murphy........ 15 
State ats. Pilgreen............ 368 
State ats. Russell 348 
State ats. Skinner........... 71 
State ats. Storey........... 329 
State ats. Sylvester........ 17 
State ats. Tucker..............342 
State ats. Whizenant........ 385 
State ats. Yarbrough.......... 376 
Steed v. Barnhill. ik on 
Steele ats. Dudley, “Adm’r .. 423 
he. dh errr 320) 
Strahan ats. Hooper, Adm’r 75 
Street v. Sinclair.............. 110 
Supreme Commandery Knights 

of the Golden Rule v. Ains- | 

IG oo iis heed oxen 436 
Sylvester V. Beate... ......0050.. 17 
Tankersly, Adm’r, v. Pettis... .179 


TABLE OF 


CASES. 


VIl 

Tanner v. Thomas.........,... 233 

Tarrance v. Hatfield. .......... 234 
Taylor, Guardian, v. McCall, 

pO OAT eee 52 


Teague y. Germania Fire Insu- 


a a ee 473 
Thomas ats. Tanner........... 233 
| Thornton v. Williams.......... 555 


| Trustees of Howard College v. 


ISS gas ce oak ara ou odie eon 429 
NE Ws HN i. ccoiv ids Gee bw 342 
Turner ats. Trustees of Howard 

RR bocce tees sae 429 
Tutwiler v. Dunlap............ 126 
Tweedy ats. Gordon, Rankin 
Union & American Pub. Co. ats. 

| orc. daora Stina aad Atak ere 60 
Vann & Waugh vy. Adams, 

yj et ee 475 
Vann v. Vann, Ex’rx.......... 154 
Waganer ats. Merchants and 

Planters Limé............;.. 581 
Watkins ats. Snedecor, Adm’r. 48 
Watson ats. Brewer........... 299 
Watts ats. Rice & Wilson...... 593 
Whaley v. Whaley............ 159 
Whitfield ats. Smith.......... 106 
Whizenant vy. State............ 388 
Williams ats. Thornton........ 555 
Williams, Adm’r, v. Hale...... 83 
Wood ats. South & North Ala. 

Yer eee 215 
Wood ats. Ragland............ 145 

| Wollner, Hirshberg & Co. ats. 

EN a5. oad s on aeetacm sine 52 
Yarbrough v, State............ 376 






































CASES 


IN THE 


SUPREME COURT OF ALABAMA. 


DECEMBER TERM, 1881. 





King v. The State. 
Indictment Jor Murder. 


1. Charge of the court; when not erroneous.—Where counsel, in the 
argument of the cause, urged upon the jury, that there was a conflict be- 
tween the evidence of a named witness and that of the other witnesses in 
the cause,—/eld, that the court committed no error in referring to the ar- 
gument in its charge to the jury, and in submitting for their consider- 
ation and determination, whether there was such conflict, and in refer- 
ring to them the credibility of the witnesses, if such conflict did exist. 

2. When charge does not invade province of the jury.—Upon exception 
to a sentence in the general charge of the court, wholly disconnected from 
the body of the charge, which is in these words: ‘Do you thus believe 
then that in this county and before the finding of the indictment in this 
case, the defendant killed John T. Franklin [the deceased]? If so. then 
inquire, as I have stated, from the evidence, what the circumstances of 
the killing were, what was the situation of the parties to each other,’’— 
held, that there was no invasion of the province of the jury—no assump- 
tion that any fact was proved, nor the withdrawal from the consideration 
of the jury of evidence tending to establish any fact. 

3. When charge is abstract. —On the trial of a defendant indicted for 
murder, if there is no evidence tending to show that the killing was un- 
intentional, though unlawful, a charge requested -by the defendant in- 
structing the jury, that the defendant might be found guilty of man- 
slaughter in the second degree, although guiltless of a higher offense, is 
abstract and should be refused. 

4. Same.—In the absence of all evidence in such case having a ten- 
dency to show that at the time of the killing the defendant was in immi- 
nent peril of life or grievous bodily harm, or of the existence of circum- 
stances creating in his mind a reasonable belief of such peril, a charge 
requested by the defendant embodying instructions on the law of self- 
defense, is abstract, and should be refused. 


Apreat from Coosa Cireuit Court. 


Tried before Hon. James E. Coss. 
1 




















2 SUPREME COURT (Dec. Term, 


[King v. The State. ] 


The indictment in this cause charged the defendant with the 
murder of John T. Franklin; and he was convicted of man- 
slaugliter in the first degree. The evidence for the State tend- 
ed to show, that in November, 1879, the defendant and the de- 
ceased went into a certain store in Rockford, in Coosa county, 
about the same time, and there had a conversation, in which 
the defendant said that the deceased had been saying something 
about him; that after talking for a minute or so, they left the 
store together, but in about half an hour they returned togeth- 
er, when the defendant asked the proprietor of the store, wheth- 
er the deceased had said “a certain thing about him,” to which 
the proprietor replied in the affirmative; that King then turned 
to the deceased and demanded a retraction; that after this the 
State's witnesses did not see what was done by either of the 
parties, until their attention was attracted by a noise, when 
they saw the defendant strike the deceased several blows 
with an ordinary walking stick; that the deceased was doing 
nothing to, nor was he making any demonstrations towards the 
defendant; that two men then caught hold of the defendant 
and pulled him towards and near to the front door; that “King 
struggled to get away, saying ‘let me go, and in a moment or 
two he did get away, having drawn and opened a common 
pocket-knife during his struggles, and as soon as he got loose he 
went to Franklin, who, staggering, had advanced” towards a 
door on the side of the store leading into a bar-room, from the 
rear end of the room where the blows with the stick were 
stricken, “and there King cut him twice with the knife, one 
ent in the side, and the other in the shoulder, Franklin not 
resisting, and he fell and in a few minutes died :” and that the 
death of the deceased was caused by the cut in the side. The 
evidence for the State also proved that within a short time be- 
fore the killing the defendant had threatened to kill the de- 
ceased; but that afterwards and about five minutes before the 
killing, “they made friends,” took a drink together in a bar- 
room, and left the bar-room together “perfectly friendly.” 
The testimony for the defendant tended to show that just be- 
fore he struck the deceased, the latter said “in response to sev- 
eral demands from” King, the defendant, “I am the man that 
said it, and I will say it again,” and that he repeated this, and, 
as he did so, he put his right hand in his pants’ pocket and 
stepped back with his right foot, and then the defendant struck 
him; that the deceased came to the side-door leading into the 
bar-room, and asked a man who was standing in the door, fora 
pistol twice; that defendant was then near the front-door, not 
more than ten feet from the deceased, and he “at that mo- 
ment’ ” got loose and advanced to the deceased and “did the 
cutting ;” that the defendant had twice that day asked the de- 

VoL. LXXxI. 
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[King v. The State. ] 


ceased to go away and let him alone; and that the deceased, 
within three months preceding the killing, made frequent 
threats to kill the defendant, some of which had been commu- 
nicated to him. “King and Franklin were both drinking— 
Franklin being more intoxicated than King.” 

The bill of exceptions does not purport to set out all the ev- 
idence, but after a statement of what the evidence tended to 
prove, the substance of which is given above, the bill of excep- 
tions proceeds: * And thereupon the court, being requested by 
the defendant to charge the jury in writing before the argument 
of counsel began, charged as follows: ‘ But is there any mater- 
ial contlict in the statements of the several witnesses? It is 
said that the witness Sims {who seems to have been examined 
as a witness for the defendant] stated facts not testified to by 
other witnesses, and that the facts so stated by Sims makes a 
different situation than is made by.the testimony of the other 
witnesses. Is this true‘ Is there or not anything in the state- 
ments of Sims which is in material coutlict with other witness- 
es‘ If there is, and if you are led to believe his statements 
rather than those of the other witnesses, you will inquire wheth- 
er or not his evidence is sufficient to so place the defendant and 
the deceased, that the defendant, as a reasonable and prudent 
man, had any cause to apprehend danger. To which the defend- 
ant duly excepted. ‘Do vou thus believe then, that in this county, 
and before the finding of the indictment in this ease, the de- 
fendant killed John T. Franklin? If so, then inquire, as I 
have stated, from the evidence, what the circumstances of the 
killing were, what was the situation of the parties to each oth- 
er. To which the defendant duly excepted.” The defend- 
ant then asked the court in writing to give six charges to the 
jury, but the court refused each of these charges, and the de- 
fendant separately excepted. The first charge so requested is in ° 
these words: * Under this indictment the defendant may be 
found guilty of manslaughter in the second degree, even though 
he may be guiltless of a higher offense; and if you should find 
him guilty thereof, you will so say by your verdict, and punish 
him by confinement in jail or hard labor for the county not 
more than one year, and ‘a a tine not exceeding five hundred 
dollars.” The other charges so requested relate to the law of 
self-defense. 

The rulings of the Cireuit Court above noted are here assigned 
as error. 


Parsons & Parsons, for appellant. 


H. C. Tompkins, Attorney-General, for the State. 









































SUPREME COURT. 
[King v. The State. } 


BRICKELL, C. J.—The general charge of the court, on the 
request of the defendant, was given in w riting. An exception 
to two sentences of the charge was taken. These, wholly dis- 
connected from the body of the charge, are now presented for 
review, without a statement of all, or the substance of all the 
evidence which was before the jury. The objection urged in 
support of the first exception is, that the court assumed. the 
only conflict in the evidence was between Sims’ testimony and 
that of the other witnesses. This is not the proper construction 
of the charge, or sentence of it, recited in the bill of excep- 
tions. The court referred to the argument of counsel, mani- 
festly, in which it had been urged there was a contlict between 
the evidence of Sims and the other witnesses, and submitted 
for the consideration and determination of the jury, whether 
there was such conflict, and, if it existed, refers to them the 
credibility of the witnesses. This was within the line of the 
duty of the court. 

The second sentence of the charge is not offensive to the ob- 
jection taken to it. There is no invasion of the province of 
the jury—no assumption that any fact was proved, nor the 
withdrawal from the consideration of the j jury of evidence tend- 
ing to establish any fact. 

If there had been any evidence tending to show that the kill- 
ing was unintentional, though unlawful, the first instruction re- 
quested could have been given properly. The evidence show- 
ing that the killing was voluntary and intentional, the instrue- 
tion was abstract, and properly refused. So, if there was any 
evidence, however slight, tending to support the hypothesis on 
which the other instructions requested are founded, it may be 
they should have been given. But in the absence of all evi- 
dence having a tendency to show that at the time of the killing 
the accused was in imminent peril of life, or grievous bodily 
harm, or of the existence of circumstances creating in his mind 
a reasonable belief of such peril, leaving out of view that he 
appears to have provoked the difficulty, these instructions were 
abstract. The court never errs in refusing instructions which 
are abstract. If given, the only effect following them would 
be to mislead the jury, unless additional and explanatory in- 
structions were given. 


Aftirmed. 


VoL. LXXI. 


(Dec. Term, 
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Allen v. The State. 
Indictment Jor Grand Larceny. 


1. Oath of petit jury in criminal case ; when a oath ad- 
ministered to a petit jury in a criminal case to “ well and truly the issue 
joined to try and a true verdict to render,”’ is insufficient, in that it fails 
to require the jury to render their verdict ‘ according to the evidence ; ”’ 
and it will not sustain a judgment of conviction on appeal. 

2. Declaration of defendant ; when inadmissible.—It is not competent 
for a defendant indicted for larceny and who defends under a claim of 
ownership, to introduce in evidence a declaration made by him while in 
possession of the property alleged to have been stolen, showing how his 
asserted right or claim originated. Such declaration is no part of the res 
geste, but merely a recital of a past transaction. 


Arvrat from Hale Circuit Court. 

Tried before Hon. Jounxn Moore. 

At the fall term, 1881, of said court, the defendant was in- 
dicted for grand larceny, the property alleged to have been 
stolen being a heifer, *an animal of the cow kind,” the prop- 
erty of one Lavender; and, at a subsequent term, he was tried 
on the plea of not guilty, and was convicted. 

The evidence set out in the bill of exceptions discloses sub- 
stantially the following facts: In the fall of 1879, Lavender 
employed the defendant and his family as laborers on his farm 
for the balance of that year and for the year 1880, and they 
thereupon moved to his place, At this time the defendant 
owned a cow and heifer which were under mortgage. Laven- 
der paid off the mortgage debt and took possession of the cow 
and heifer under an agreement with the defendant that the 
latter should have the privilege of buying them back, on his 
paving Lavender what he had paid on the: mortgage debt, and 
a further sum of $100, whieh he had also paid for the defendant 
at the latter’s request. The evidence does not show that the 
defendant ever paid or offered to pay to Lavender these sums 
of money. During the year 1880, the defendant moved his 
family off of Lavender’s place, and about two months there- 
after he also left the place. Shortly after the defendant left, 
he took the heifer out of Lavender’s pasture without his con- 
sent or knowledge, and carried it three or four miles to a place 
owned by one Hill, where the defendant’s brother lived, and 
turned it into a pasture with other stock owned by Hill and his 
tenants, where Lavender shortly afterwards found it, and took 
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possession of it. It was also shown, on cross-examination of 
the defendant's brother, who was a witness for the State, that 
the defendant carried the heifer to [ills place and there put 
it in the pasture in the day-time; that the pasture was about 
a quarter of a mile from the publie road; that there was no 
concealment of the heifer while it was on the IILill place; and 
that the defendant claimed the heifer as his own at the time he 
brought it to said place. The defendant thereupon asked the 
witness to state all that the defendant then said to him as to 
his right or claim to the heifer, and how it was that he claimed 
it. To this question the State objected, the objection was 
sustained, and the defendant excepted. It was admitted that, 
at the time the defendant made the statement intended to be 
brought out by said question he had not been arrested, and 
no proceedings had been commenced against him for stealing 
the heifer. 

The entry of the judgment of conviction purports to set out 
the oath that was administered to the petit jury which tried 
the cause. This entry shows that the jury were sworn * we ‘ll 
and truly the issue joined to try, and a true verdict to render. 

The oath administered to the jury, and the ruling of the 
court on the evidence, above noted, are here assigned as error. 


Coteman & Rov tuac, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 
(No briefs came to the hands of the reporter.) 


STONE, J.—In determining the oath to be administered to 
the petit jury for the trial of criminal cases, our rulings have 
not been uniform. All the decisions hold that if the recital be 
that the jury were “duly sworn,” or “sworn according to law, 
this is sufficient. This isa very simple rule, and it would be 
well if it were universally adopted. But when the judgment- 
entry purports to set out the oath that was administered, our 
rulings are not reconcilable. Many of our decisions in cases 
of this kind have asserted the principle, that when the judg- 
ment-entry assumes to set out the oath administered, it must 
express every material ingredient which the statute prescribes. 
Code of 1876, $ 4765. Our later utterances have attirmed this 
to be the rule, and we will = re to it.—Clark’s Criminal 
anes, § $ 574; Commander v. The State, 60 Ala. 1: Roberts 

. The State, 68 Ala. 515. The oath administered in this 
ease fails to require the jury to render their verdict “ac- 
cording to the evidence,” and for that omission the judgment 
of conviction must be reversed. 

The evidence objected to and ruled out, was no part of the. 

VoL. LXXI. 
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res geste, A natural and proper answer to the question would 
have been a statement, showing how the defendant’s asserted 
right or claim originated. This would have been evidence of 
a past transaction, and not admissible.—Nelson v. Lverson, 
17 Ala. 216; Spive y v. The State, 26 Ala. 90; Cooper v. The 
State, 63 Ala. 80. 

Reversed and remanded. Let the defendant remain in 
custody until discharged by due course of law. 


Goree v. The State. 
Tndictinent Sor Public Profane Swearing. 


lL. Public profane swearing indictable at common law.—Public profane 
swearing, when it takes such form, and is uttered under such circum- 
stances as to constitute a public nuisance, is an indictable offense under 
the common law; but the single utterance of a profane word is not per se 
indictable, at least when not spoken in a loud voice, or with repetitions. 

2. Same.—lIt is not necessary to make out the offense of public pro- 
fane swearing, that the language used should be heard by a large portion 
of the community; but it is sufficient, if three or four persons were 
present and heard the words uttered. 

3. Name; sufiiciency of indictment.—Public profane swearing being a 
common law offense, and no form of indictment being prescribed by the 
Code, the indictment must aver every material constituent of the offense, 
time and venue alone being excepted. 

4. Same ; when indictment insuficient.—An indictment for such offense 
which fails to charge that the profane words were uttered in the presence 
or hearing of any one, but merely that they were publicly uttered, is in- 
sutlicient. ‘* According to the best approved precedents, the language is 
usually charged as having been uttered in the presence and hearing of 
divers persons, citizens or subjects, as the case may be.”’ 


Appear from Choctaw Circuit Court. 

Tried before Hon. Harry T. Tovisiy. 

The defendant was indicted at the spring term, 1881, of said 
court for public profane swearing, and was at the succeeding 
term tried and convicted. The indictment is set out in the 
opinion. On the trial, had upon the plea of not guilty, the 
evidence tended to show that the defendant used the profane 
language averred in the indictment within a few yards of a 
public road and near a church, a short while after services had 
been had at the church, and after the congregation had dis- 
persed; that he repeated the profane language several times 
“in a conversational tone,” and that no one was present and 
heard the language except four named persons. The court in 
its general charge, after detining profane swearing, instructed 
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the jury, that “if such profane swearing was used in the pres- 
ence of a number of persons, three or more, then and there 
assembled, it would be public profanity.” To this portion of 
the charge the defendant excepted. The defendant asked the 
court in writing to charge the jury, “that before they can find 
the defendant guilty, they must believe from the evidence that 
the act charged was committed before a large portion of the 
people in the community in which the act was done.” This 
charge the court refused to give, and the defendant excepted. 


W. F. Grover, for appellant.—(1) We derive our common 
law from that of England, which consists of rules of civil con- 
duct based on immemorial usage, and acts of Parliament in 
force at the time of the settlement of this country by our an- 
cestors, _ baa as they are applicable to our institutions and con- 
Ala. 814; 29 Ala. 478. The statute of 19 Geo. 
II., ¢. a1, ‘cited by Blackstone (vol. 4, p. 60), which makes 
criminal the mere act of using profane language, can, there- 
fore, have no binding force in this country. (2) “To make 
the offense indictable, it must be such as to shock and insult, not 
an individual, but the community ; to indulge publicly in’ pro- 
fane swearing, or in loud and obscene language, so as to draw 
together a crowd in a thoroughfare, though the offense be - 
laid as a nuisance.—Wharton’s Amer. Cr. Law (4th Ed.), § 
-—-See, also, 7h. NN 2400, 2401; State v. Jones, 9 Ir. 38. 








H. C. Tompkins, Attorney-General, for the State-——(1) The 
indictment in this case is for public profane swearing. This is 
an offense at common law, and one of that class which is recog- 
nized by our laws.—Code of 1876, § 4447; 1 Bish. on Cr. 
Law (Ed. of 1856), § 378; 1 Whar. Am. Cr. Law, § 6; Zi 
State v. Graham, 3 Sneed, 134; Bell v. The State, 1 Swan, 42:° 
The State v. Appling, 25 Mo. 315. (2) The indictment is a 
substantial and concise statement of the offense as known to 
the common law.—2 Bish. on Cr. Proce. § 123; Code of 1876, 
4785; Barker v. Commonwealth, 19 Penn. St. 412. (3) The 
swearing was ina public place, and four persons besides the 
defendant were present. This was sufficient. — Commonwealth 
v. Foley, 99 Mass. 497; Commonwealth v. Oaks, 113 Tb. 
Commonwealth v. Harris, 101 1b. 29. 





SOMERVILLE, J.—The indictment in this case charges, 
“that, before the finding of this indictment, Joe Goree 
appellant] did indulge publicly i in profane swearing by using 
such expressions as, “to-wit [here setting out certain ‘profane 


language], or words of like import, to the evil example of all 
VoL. LXXI. 
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others in like case offending, and against the peace and dignity 
of the State of Alabama.” The defendant was convicted of 
the offense charged, and being fined in the sum of twenty-five 
dollars, was duly sentenced in accordance with the verdict of 
the jury. 

It is too well settled, for either disputation or discussion, that 
public profane swearing, as well as blasphemy, was an indictable 
offense at the common law, owing, no doubt, as well to the fact 
of its tendency to disturb the peace and corrupt the morals of 
the community, as to ey ogeg the foundations of Christianity, 
whieh is justly regarded, in a certain sense, as a part of the 
common law of the land. A B eng Cr. Law, $ 498; 3 Whart. 
Amer. Cr. Law, $§ 2536-37; State v. Graham, 3 Sneed (Tenn.), 
134; State v. Ellar, 1 Dev. (N. C. .), 267. 

The sounder view, however, seems to be that a single utter- 
ance of a profane word is not per se indictable, if it be not 
spoken, at least, with a loud voice, nor with repetitions. To 
be indictable, it is requisite that profanity should take such 
form, and be uttered under such circumstances as to constitute 
a public nuisance.—2 Bish. Cr. Law, § 79; State v. Waller, 
3 Murphy (N. C.), 229; State v. Jones, 9 Tred. (N. C.), 38 

The present indictment is fatally defective in its allegations. 
It fails to charge that the act was done in the presence or hear- 
ing of any one. The averment that it was done * publicly” 
is insufficient, for such may have been true if the act was done 
openly, or without concealment, and in a publie place. In the 
ease of The State v. Pepper, 6% N.C. 259, an indictment for 
profane swearing was held defective, in this particular, although 
it charged the act as having been done in the pydblic streets of 
atown. According to the best approved precedents, the lan- 
guage is usually charged as having been uttered “in the pres- 
ence and hearing of divers” persons, ae or subjects, as 
the case may be.—2 Bish. Cr. Proe. § 123; 2 Whart. Prece- 
dents, 962-967; State v. Appling, 25 Mo. 315. 

Nor is this defect obviated by the provisions of our statutes 
in reference to the contents of indictments.—Code, $8 4785, 
4793. The offense charged is not a statutory but a common 
law crime. There is no prescribed form for it in the Code, and 
the principle obtains in such cases, that the indictment must 
aver every material constituent of the offense charged, time and 
venue alone being excepted.—Smith v. State, 63 Ala. 55; Noles 
v. State, 24 Ala. 672. 

It certainly is not required for the completeness of an offense 
of this nature, that the language used, as insisted by appellant’s 
counsel, should have been heard by a large portion of the 
people in the community.” The court very properly ruled 
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that if three or four persons were present and heard the words 
uttered, this would be sufficient. 

The judgment of the Cireuit Court is, for the above reason, 
reversed, and the gause is remanded. And, in the meanwhile, 
the defendant will be retained in custody until discharged by 
due course of law. 


Gilliam wv. The State. 


Indictinent Tor Trading tn Fura Products between Sunset 
and Sunrise. 


l. Finding of facts hy County Court of Hale: eth et of on appe al.—When 
a criminal case is tried in the County Court of Hale county, without the 
intervention of a jury, under the statute, this court will not revise the 
findings of fact by the judge trying the case, and reverse the judgment 
of that court thereon, unless it is plainly erroneous. 

z. Trading in farm products between sunset and sunrise: § VE of the 
Code construed. —Under the statute prohibiting the selling, buying, ete., 
of the agricultural products therein designated after the hour of sunset 
and before the hour of sunrise of the next succeeding day (Code,.§ 4369), 
the want of the Knowledge or consent of the owner of the products so pro- 
hibited to be bought, sold, ete., is not an element of the offense; and 
hence, his knowledge of the act, or consent thereto, when done by an- 
other, is no defense to a prosecution under the statute. 


Apreat from Hale County Court. 

Tried before -Hon. James M. Hopson. 

The defendant was indicted at the spring term, 1881, of 
the Cireuit Court of Hale county, for buying or receiving “a 
half bushel of corn of the value of fifty cents from Stephen 
Jones after the hour of sunset and before the hour of sunrise 
of the next succeeding day;” and the indictment was _trans- 
ferred to the County Court under the statute, where the cause 
was tried before the judge of said court without a jury, and the 
defendant was found guilty and sentenced to pay a fine of ten 
dollars and the costs of the prosecution ; and from the judg- 
ment he appealed to this court, lraving reserved a bill of excep- 
tions on the trial of the cause. The case made by the record is 
sufficiently stated in the opinion. 


Tros. R. Roviuac, for appellant. 


H. C. Tompkiys, Attorney-General, for the State. 


(No briefs came to the hands of the reporter.) 
VoL. LXXI. 
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BRICKELL, C. J.—We ean not discover that the reeord 
presents any other question than the sufticiency of the evidence 
to authorize the conviction of the appellant. There may be 
some conflict jin the evidence; parts of it tending to establish 
guilt, and parts tending to establish innocence. We can not re- 
vise the findings of fact by the judge of the county court, and 
reverse the judgment, unless it is plainly erroneous. —Suwmmers 
vw. State, 70 Ala. 16; Cawthorn v. State, 63 Ala, 157. 

It is shown, the corn was delivered to the defendant, with 
the knowledge and consent of Walton, the owner. The want 
of his knowledge or consent is not an clement of the offense 
with which the defendant is charged. It is the dealing or 
trading in the agricultural products mentioned, within the spee- 
itied hours, the statute pronounces a misdemeanor.—Code of 
1876, § 4369. If the owner of the products engage in such 
dealing, by selling, bartering, or otherwise disposing of them 
in the course of trade, within the prohibited hours, he is guilty 
of a misdemeanor, of the same kind and degree, and subject to 
the same punishment, as the person who buys and receives 
them. That the corn was disposed of with the consent of the 
owner, did not render the act of the defendant, in buying, or 
receiving it, inoffensive to the statute. 

There was also evidence having a tendency to show that the 
defendant did not buy, or barter for the corn, and that he 
merely suffered it to be left in his house. There was also evi- 
dence tending to show a purchase by the defendant. The 
County Court had the witnesses before it, and gave credit to 
the evidence of a sale. We can not say it erred in the finding. 


Attirmed. 


1881.] 


Ayers v. The State. 
Indictment for Gaming. 


1. Charge requested by defendant; when properly refused.—On the trial 
of a defendant under an indictment for gaming, containing one count, in 
which several averments are stated disjunctively, a charge requested by 
the defendant, instructing the jury, that ‘‘the testimony of the witness 
must be such as to establish the fact to a moral certainty, and beyond 
all reasonable doubt, that every allegation in the indictment is true,’’ 
should not be given, although it asserts a legal truism, for the reason 
that its effect would be to refer it to the jury to ascertain what were the 
allegations in the indictment. 

2. When judgment in criminal case will not support an appeal.—Where , 
on the trial of a misdemeanor, the judgment-entry recites a verdi ct 








12 SUPREME COURT [Dec. Term, 


{Ayers v. The State. ] 


guilty and the amount of the fine assessed against the defendant by the 
jury, but fails to show that the court pronounced judgment on the ver- 
dict, an appeal will not lie to this court, although the entry contains a 
judgment confessed by the defendant and his sureties for the fine and 
costs. 


Appr from Etowah Cireuit Court. 

Tried before Hon. Le Roy F. Box. 

The indictment in this cause was found at the fall term, 
1879, of said court, and contains one count, in which it is 
charged that before the finding of the indictment, the defend- 
ant “bet or hazarded money, to-wit: lawful currency of the 
United States of America, of a value and denomination to said 
jurors unknown, or other thing of value, to-wit: poker chips of 
the value of one cent, at a game played with cards or dice, or 
some device or substitute for cards or dice, at a tavern, inn or 
place where spirituous liquors were at the time sold, retailed or 
given away, or in a public house, highway, or some other pub- 
lic place, or at an out-house where people resort, against the 
peace and dignity of the State of Alabama.” On the trial sev- 
eral questions were propounded by the solicitor to the State’s 
witness, to which the defendant objected, and his objections 
having been overruled, he duly excepted ; but as it is not shown 
by the bill of exceptions that these questions were answered by 
the witness, they are omitted from this report. ‘* In answer to 
a question asked by the solicitor the witness said that the chips 
{used ina game of cards] may have been worth something.” 
To this answer the defendant objected, and moved to have it 
excluded from the jury; but his motion was overruled, and he 
excepted. The jury returned a verdict of guilty, and assessed 
a tine of fifty dollars. The judgment-entry, after reciting the 
trial and verdict, proceeds as follows: ** And thereupon the de- 
fendant, with Reese Gramlin and John M. Sanson as his sure- 
ties, in open court confessed judgment in favor of thg State of 
Alabama for said tine of fifty dollars and costs of this prosecn- 
tion. It is therefore considered by the court that the State 
of Alabama, for the use of Etowah county, have and recover 
judgment against the said David Ayers, Reese Gramlin and 
4 M. Sanson for the said fine of fifty dollars and costs of 
prosecution by them so confessed,” ete. Then follows an or- 
der suspending execution pending this appeal, on defendant 
giving bond as required by law. The other facts are stated in 
the opinion. 


(Name of appellant’s counsel not shown by the record.) 


H. C. Tompktys, Attorney-General, for the State. 
VoL. LXXxI. 
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STONE, J.—The defendant asked the court in writing to 
charge the jury that “the testimony of the witness must be 
such as tu establish the fact to a moral certainty, and beyond all 
reasonable doubt, that every allegation in the indictment is true.” 
Only one witness had given criminating evidence. The charge, 
as asked, asserted a legal truism, yet it should not have been 
given. This, if for no other reason, because the effect of it 
would have been to refer it to the jury to ascertain what were 
the allegations in the indictment. Average juries are poorly 
qualified to construe pleadings—particularly such pleadings as 
our Code prescribes. Many indictments under our system may 
and do contain charges and averments stated disjunctively. 
The indictment in the present case is one of that class. It 
charges that the thing bet was one of two classes—that the 
game played was with cards, dice, or some substitute for cards 
or dice, and that the game was played at either one or another 
of some eight named places. All these elemental ingredients of 
the offense are described either by name, or with few words, and 
the average non-professional mind would be incapable of com- 
prehending their import. Hence it is, that the law does not 
authorize the reference to juries of the inter page of writ- 
ings. The charge was rightly refused. It is for the court to 
instruct the jury > what facts are necessary to be proved, and for 
them to tind, to justify them in rendering a verdict of guilty. 

We tind no error in the various rulings of the Cireuit Court 
on the admissibility of testimony. 

The jury in this case rendered a verdict of guilty, and as- 
sessed the tine, but there was no judgment of the court  pro- 
nounced on that verdict. Appeals lie, not from verdicts, but 
from judgments rendered. True, there was a judgment con- 
fessed for fine and costs, but the appeal is not from that judg- 
ment. Errors can not be assigned on confessed judgments. 
If they could, the contention in the present case would be, not 
that there was error in finding Ayers guilty, but in rendering 
judgment against him and his sureties in the ‘confessed judg- 
ment. There should have been a judgment of the court pro- 
nounced on the verdict of guilty, before there could be an ap- 
peal to this court. 

There being no judgment of conviction in this case, the ap- 
peal must be dismissed. 
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Croom «. The State. 
Indictment Sor Grand Larceny. 


1. Larceny; what constitutes asportation.—Where, on the trial of a de- 
fendant indicted for the larceny of a hog, the only evidence of an aspor- 
tation tended to prove that the defendant shot the hog, and cut its throat, 
these injuries resulting in death, a charge instructing the jury, that the 
“least removal of the hog by the defendant after he shot and killed it, 
would be an «sportarit inlaw; and if the jury believe from the evidence, 
beyond a reasonable doubt, that the defendant shot and killed the hog, 
and then took hold of it and cut its throat, that would constitute a taking 
and carrying away in the eves of the law,”’ is free from error. 

2. Hard labor for costs ; when sentence sufficient.—Where the record 
does not show that the bill of costs includes any costs, for the payment 
of which the defendant can not be legally imprisoned, a judgment of 
conviction, specifying the exact duration of the additional hard labor 
imposed for costs, is sufficient. 


Appear from Marengo Cireuit Court. 

Tried before Hon. Wiitiam E. Crarke. 

The judgment in reference to the costs in this ease is in these 
words: “It is also ordered that the prisoner be and he is hereby 
sentenced to additional hard labor for Marengo county for one 
hundred and sixty-nine days, the time required by law to work 
out the costs of this prosecution at forty cents per day.” The 
record fails to show the items of eosts. The other facts are 
sufficiently stated in the opinion. 


Evcene McCaa, for appellant. 
H. C. Tomexrys, Attorney-General, for the State. 


SOMERVILLE, J.—The defendant is indicted for the 
larceny of a hog. The only evidence of an asportation is that 
tending to prove that he shot the animal and cut its throat, 
these injuries resulting in death. The court charged the jury, 
that “the least removal of the hog by the defendant, after he 
shot and killed it, would be an asportavit in law; and if the 
jury believe from the evidence, beyond a reasonable doubt, that 
the defendant shot and killed the hog, and then took hold of it 
and cut its throat, that would constitute a taking and carrying 
away in the eyes of the law.” 

This charge we think was correct, on the authority of 
Edmonds v. The State, 70 Ala. 8. “The controlling 

VoL. LXXI. 
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principle in such cases,” we there said, “would seem to 
be, that the possession of the owner must be so far changed as 
that the dominion of the trespasser shall be complete, His 
proximity to the intended booty must be such as to enable him 
to assert his dominion by taking actual control or custody by 
manucaption, if he so wills. If he abandons the enterprise, 
however, before being placed in this attitude, he is not guilty 
of the offense of larceny, though he may be convicted of an 
attempt to commit it.” The defendant very obviously may 
have been found guilty under the proper application of this 
principle. 

The judgment of the court specified the exact duration of 
the additional hard labor imposed for costs, and this was sufti- 
cient.— Coleman v. The State, 55 Ala. 173. The record does 
not show that the bill of costs includes any for the payment 
of which the defendant can not be legally imprisoned within 
the principle settled by Bradley's case, 69 Ala. 318. 

Affirmed. 


Murphy vt. The State; Barnard v. The 
State. 


Prosecutions ; tor Gaming. 


1. When ruling of lower court pre sumed to be correct on appt al.—Where 
the record shows in a criminal case, thatan unusual number of witnesses 
were summoned, but fails to show for what purpose, or at whose instance, 
this court can not judicially know what or how many controversies of 
fact were raised on the trial, and hence, can not know that witnesses 
were summoned in excess of what the statute requires. In such case, 
in the absence of a showing to the contrary, this court will indulge the 
presumption that the officers of the law did their duty, and that the \| 
lower court rightly overruled defendant’s motion to re-tax the costs. 
2. Solicitor’s fees in County Court of Madison county.—For all convic- 
tions for misdemeanors in the County Court of Madison county, whether 
commenced by aflidavit and warrant in that court, or by indictment 
found in the Circuit Court and transferred to that court, the solicitor is 
entitled, under the act, entitled ‘‘An act to regulate the trial of misde- 
meanors in Madison county,’’ approved February 9th, 1877 (Pamphlet 
Acts, 1876-7, p. 149), to the same fees as for similar services in the Cir- 
cuit Court. 


Appears from Madison County Court. 

Tried before Hon. Witt1am Ricnarpson. 

These were prosecutions for gaming, commenced and tried 
in said court. The questions reserved for the consideration of | 
this court are the same in each case, and were raised on motions 
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to re-tax the costs. These motions were denied by the lower 
court, and, on appeal, both cases were argued and submitted 
together. 


Daniet Co_eman, for appellants. 
Il. C. Tompkins, Attorney-General, for the State. 


STONE, J.—An unusual number of witnesses appear to 
have been summoned in these causes, but we are not informed 
for what purpose or purposes they were summoned, nor at the 
instance of which party. Wecan not judicially know what, nor 
how many controversies of fact were raised, and hence ean not 
know that section 3144 of the Code of 1876 was violated, nor 
that any of the witnesses were summoned in excess of what 
the statute authorizes. In the absence of a showing to the 
contrary, we must indulge the presumption that the officers of 
the law did their duty, and we presume the County Court 
rightly overruled the motion to re-tax, unless the record aftirma- 
tively shows the contrary. 

There is taxed in each bill of costs a solicitor’s fee of sixty 
dollars, and the appellant moved below, and here renews the 
motion, to strike the item out, as improperly charged. The 
contention is, that in misdemeanors tried on warrant of arrest 
without indictment, the statute has made no provision for a fee 
to the solicitor. 

In Cawthorn v. The State, 63 Ala. 157, we had under con- 
sideration the statute which must determine the question we 
are now considering.—Pamph. Acts 1876-7, p. 149. We then 
ruled that in all essential matters of trial, appeal, etc., that 
statute intended to make no distinction in the trial of misde- 
meanors in the County Court of Madison, between cases ori- 
ginating in that court, and cases transferred to it from the Cir- 
cuit Court. We deem it unnecessary to re-state the argument 
here. The eighth section of that statute makes it “the duty of 
the solicitor of the judicial circuit of said county to attend said 
court, either in person or by deputy, and prosecute for the State 
all causes therein,” and declares that * for so doing, he shall re- 
ceive the same fees as for similar services in the Cireuit Court.” 
This certainly embraces all misdemeanors tried therein, whether 
commenced by affidavit, and warrant returnable thereto, or by 
indictment found in the Circuit Court, and transferred to the 
County Court. The solicitor’s fee for prosecuting under sections 
4209 and 4210 of the Code of 1876, is sixty Sithnor- fer each 
conviction.—Code, § 5047. 

Affirmed. 


VoL. LXXI. 
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Sylvester v. The State. 
Indictment for Murder. 


1. When record must show presence of defendant in capital case.—On 
appeal in a capital case, the failure of the record to show affirmatively, 
that the defendant was personally present in court. when the day for his 
trial was fixed, and the order made for summoning a special revive, is 
a reversible error. 

2. When deft ndant’s presence will not be presumed, or error waived. 
In such case this court will not presume from the mere silence of the ree- 
ord, that the defendant was present when the day for his trial was fixed, 
and the order made for summoning a special venire; nor will it be held 
that the error was waived by his proceeding to trial without objeciion. 

3. Practice in evcusing jurors summoned to try a capital case.—* With- 
out deciding it to be error to excuse a juror from service before a capital 
felony is regularly called for trial, when he is shown to be exempt by stat- 
ute,’ the court expresses the opinion, ‘that the safer practice is not to 
excuse any juror in advance of the trial, until he claims the privilege of 
such exemption on his name being regularly drawn.” 

4. When evidence irrelevant and inadmissible.—The guilt or innocence 
of a defendant in a criminal case can not be, in any manner, affected by 
ev parte statements made in his absence, whether they be inculpatory or 
exculpatory ; and hence, on the trial of a defendant charged with mur- 
der, the fact, that, on an inquest held over the body of the deceased, no 
charge Was made against the defendant, and no evidence was introduced, 
implicating or tending to implicate him in the killing, is irrelevant and 
should be excluded from the jury, when it is not shown that any of the 
Witnesses for the State*were examined before the coroner, and their tes- 
timony coul 1 not the we ‘by be impeached. 

5. Testimon: uy take nile ‘fore coroner; when inadmissible on trial for murder 
The written statement of the testimony of a witness examined before a 
coroner, and by him reduced to writing, on an inquest held by him over 
the body of the deceased, is not competent evidence for a detendant on 
trial for murder, on proof that the witness had removed from the State. 

6. Person convicted of infamous crime ine ompctent as aw itness.—At 
common law persons convicted of crime which rendered them infamous, 
such as treason, felony and erimen falsi, were incompetent to testify as 
Witnesses ; and, in the absence of statutory provisions changing the com- 
mon law, that rule prevails in this State. 

7. Same; conviction of pe tit laree ny re nders witness ine ‘competent.—A 

sconviction of petit larceny renders a witness infamous, and, therefore, 
incompetent to testify. 

8 When declarations made i in presence of deceased ine ompetent. —Where, 
on the trial of a defendant indicted for murder, it was shown that the de- 
ceased came to his death from a cut or stab made at night with a knife 
or some other sharp instrument, the fact that one who was present at 
the scene of the crime, but who was not examined, told a witness, 
a short time after the wound was inflicted, in the presence of the de- 
ceased, that he did not know who struck the deceased, that it was too 
dark to recognize any one, and that the deceased heard the statement 
and made no reply, is not competent evidence for the defendant, although 


no eye-witness to the transaction was examined, and the State relied in 
9 
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part on dying declarations of the deceased, subsequently made, to show 
that the defendant dealt the fatal blow. 

9. Cross-examination of witness; what competent to show on.—lIt iscom- 
petent for the State, on the cross-examination of a witness examined on 
behalf of a defendant on trial for murder, and who had testified to mate- 
rial facts relating to the commission of the offense, for the purpose of test- 
ing his bias or prejudice, to show that the witness had heen summoned 
as a juror on a former trial of the cause, and that he had then stated 
on his voir dire, that he had no fixed opinion as to the defendant’s guilt 
or innocence that would bias his verdict. 

10. Malice implied from use of deadly weapon; character of weapon a 
question for the jury.—Malice may be implied from the use of a deadly 
weapon; and the character of the weapon used, whether deadly or other- 
wise, is, in most cases, a question for the jury, to be determined from its 
description by witnesses, the nature of the wound inflicted, the opinion 
of experts, and other circumstances in evidence. 

ll. Charge assuming pocket-knife not a deadly weapon erroncous.—The 
refusal of a charge requested by a defendant on trial for murder, which 
assumes, as matter of law, that a pocket-knife is not a deadly weapon, is 
free trom error. 

12. Dying declarations; theory on which they are admissible in evidence. 
Dving declarations are not admissible in evidence merely on the ground, 
that they are not wilfully or intentionally false; but from the necessity 
of the case, in order to bring man-slayers to justice, and because, being 
uttered under a sense of impending death, the solemnity of the occasion 
is tantamount to the safeguard of an oath. 

13. Same; weight of. —If such declarations point to the identity of the 
defendant, as the guilty agent, with the same clearness and certainty as 
if the deceased had designated him by name, they are entitled to as much 
weight as if the defendant’s name had been expressly mentioned. 

14. Flight of defendant as evidence of guilt.—The tlight of a defendant 
in a criminal case may or may not be considered as a circumstance tend- 
ing to prove guilt, depending on the motive which prompted it,—whether 
a consciousness of guilt and a pending apprehension of being brought to 
justice caused the flight, or whether it was caused from some other and 
more innocent motive. 


Appear from City Court of Mobile. 
Tried before Hon. O. J. Semmes. 


At the November term, 1880, of said court, Nat Sylvester,. 


alias Nathaniel Sylvester, the defendant, was indicted for the 
murder of Jeremiah Lynch; and at a subsequent term he was 
tried and convicted of murder in the second degree, and sen- 
tenced to imprisonment in the penitentiary for ten years. It 
does not appear from the record that the prisoner was present 
in court, either in person or by attorney, when a day was ap- 
pointed for his trial, and the order made for summoning the 
special ventre ; nor does it appear that the defendant made this 
the ground of objection in the court below. On the day pre- 
ceding the day set for the trial, on empaneling the regular-jurors 
for the week, one of the jurors, whose name was on the regu- 
lar panel, and also on the special venive summoned to try the 
defendant, a copy of which had been served on him, claimed 
and showed to the court, that he was exempt under the statute 
from jury duty; and he was thereupon excused from service 
VoL. LXXI. 
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on the regular panel, but was told by the sheriff, that he was 
also on the special ven/7e, and that he must return on the day 
set for the trial. The defendant was not present, either in per- 
son or by attorney, when the juror was excused. The juror 
having failed to attend on the day fixed for the trial, he was 
fined; but on a subsequent day, on a showing made by him, 
that he had misunderstood the order of the court and the direc- 
tion of the sheriff, the fine was remitted. 

On the trial it was shown that the deceased, about seven or 
eight o'clock one night in May, 1872, was wounded on the 
streets, in the city of Mobile, the wound consisting of a smooth 
eut or stab in the left breast, about half an inch in length, the 
depth of which was not known, made by some sharp instru- 
ment, it being such a wound as could have been made by an 
ordinary pocket-knife; that from the effects of the wound he 
died a few days after it was inflicted, and that he was at the 
time a policeman of said city. None of the witnesses exam- 
ined on the trial saw the fatal blow, or the person by whom it 
was given. The evidence for the State, however, tended to 
show that the deceased was wounded while he was on duty_as 
a policeman, and while he, with another policeman by the name 
of Finnegan, was in the act of arresting one of four or five ne- 
groes, Who were committing a breach of the peace, and among 
whom was the defendant, a * very black negro;” and that the 
defendant inflicted the wound. The evidence tending to show 
that the defendant was the guilty agent, consisted of a confes- 
sion made by him, of dying declarations made by the deceased, 
and other evidence circumstantial in its nature. It was also 
shown that the defendant left the city of Mobile on the day 
following the night when the deceased was wounded, under cir- 
cumstances tending to show that he had received information 
that officers of the law were after him, and that his purpose in 
leaving was to evade arrest; and that in July, 1879, he was ar- 
rested in Pensacola, Florida, where he was known by a differ- 
ent name, and was thence brought to Mobile and there lodged 
in jail. Several witnesses were examined by the State’s solici- 
tor as to declaration made by the deceased after he was wound- 
ed. These declarations were made at different times, and “‘un- 
der such cireumstances as to fall under the class of dying de- 
clarations.” They related principally to the person by whom 
the wound was inflicted. According to the testimony of the 
several. witnesses on this point, to one of them he stated the 
name of the party who struck him to be Nat Sylvier; to an- 
other, that the name was Nat Sylveste; to another, that the 
name was Nat Sylvester; and to another, that the name was 
Nat Sylveste or Nat Sylvester. The only declaration made by 
him touching the cireumstances under which he was wounded, 
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was, “that some negrves were in a row, and while in the act of 
arresting one of them, he was stabbed.” It was also shown 
that the defendant, prior to the killing, was known by the 
name of Nat Sylveste and also by the name of Nat Sylv ester. 
There was also evidence tending to show that at the time the 
deceased was wounded it was very dark. 

That the wound was inflicted, and that Lynch died from its 
effect, does not seem to have been controverted in the court be- 
low. It appears that the line of defense was, (1) that the defend- 
ant was not the guilty agent, and that the deceased erred in stat- 
ing in his dying “declarations that he intlicted the fatal wound; 
and (2) that the blow was stricken in a mutual rencounter. The 
defendant introduced evidence tending to discredit the witness 
for the State who testified to a confession by the defendant 
that he inflicted the blow; also tending to show that at the 
time the deceased was stabbed pistol-shots at or near the place 
were heard, and also evidence tending to establish an «//b/. 
He examined as a witness one Cain who was the coroner of 
Mobile county in 1872, and who had, on an inquest held by 
him over the body of the deceased, examined witnesses and 

‘aused their testimony to be reduced to writing. This witness was 
asked by the defendant, whether any charge was then made 
against the defendant, but, on objection made by the State to 
the question, the court refused to allow the witness to answer 
it, “unless the defendant expected to show that some of the 
witnesses on this trial testified before the coroner, which had 
not been done up to this time;” and to this ruling the defend- 
ant excepted. he defendant then asked the witness this ques- 
tion: “Was there or not at that time before you any evi- 
dence implicating, or tending to implicate Nat Sylvester 
in the killing of Jerry Lynch.” To this question the State 
objected, the objection was sustained, and the defendant ex- 
cepted. The witness was then handed a paper, a copy of which 
is made an exhibit to the bill of exceptions, “ which he identi- 
fied as the testimony of James Finnegan before the coroner's 
jury at the inquest held over the body of the deceased. The 
witness then testified that James Finnegan had left Mobile, and 
witness had not seen or heard of him since the inquest. The 
State’s solicitor here admitted, that a sealed envelop, addressed 
‘James Finnegan, MeGregory’s Landing, Iowa,’ postmarked as 
mailed in Mobile, Ala., Aug. 19th, and returned to the writer, 
Sept. 24th, 1881, contained | a letter which was addressed and 
mailed (as shown by the envelop) by the attorney of the de- 
fendant to said Finnegan, according to information given such 
attorney as to the last residence of said Fi innegan by the clerk 
of the court and the witness Bressinglan ; and that such letter 
was forwarded to its destination and returned, because the said 
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Finnegan could not be there found.” It was also shown that 
Finnegan left this State a short time after Lynch’s death, and 
had never since been heard of. The defendant then offered to 
read the testimony of said Finnegan to the jury; but the State 
objected, the objection was sustained, and the defendant ex- 
cepted. The defendant “then introduced as a witness one 
Scott Smith, but the State objected to said Smith being allowed 
to testify, on the ground that he had been convicted of petit 
larceny.” The yore int admitted that said Smith had been 
convicted of and sentenced for petit larceny in the City Court of 
Mobile, but insisted on his competency. The court sustained 
the objection made by the State, and refused to allow the wit- 
ness to testify, and the defendant excepted. The defendant 
also examined as a witness one Sawyer, who testified, in sub- 
stance, that on the night the deceased was stabbed, he was walk- 
ing along Royal street, in the city of Mobile, and when he had 
reached a stated point he heard two pistol-shots fired and 
stopped, and in a few minutes Jerry Lynch and a man named 
James Finnegan came up, when Lynch said that he had been 
stabbed, and asked witness to help him; and that witness then 
asked Lynch whether he knew the name of the man that 
stabbed him, and Lynch replied that he did not; that witness 
then asked Lyneh whether he could describe the man, and 
Lynch said he could, stating that he was a yellow negro; and 
that witness and Finnegan then accompanied Lyneh to the 
guard-house. The defendant then offered to prove by this wit- 
ness that he asked Finnegan that night, in the presence of the 
deceased, whether he knew who stabbed the deceased, and that 
Finnegan replied that he did not know who stabbed him; that 
it was too dark for them to recognize any one; and that the 
deceased heard this statement and did not reply or say any 
thing. On the objection of the solicitor the court would not 
allow the defendant to make the offered proof, and he except- 
ed. On cross-examination, the solicitor asked this witness, 
whether he was not summoned as a juror on a former trial of 
this case, stating to the court that he expected to show that the 
witness was summoned as such juror, and that he then swore 
that he had no fixed opinion that would bias his verdict. To 
this question the defendant objected, but his objection was 
overruled, and he excepted. The witness having answered in 
the aflirmative, the solicitor then asked him, what answer he 
made when the clerk asked him, on the vo¢r dire, whether he 
had a tixed opinion as to the defendant’s guilt or innocence that 
would bias his verdict. To this question the defendant object- 
ed, and the court overruled his objection, and he excepted. 
The witness answered that his reply to the question was, that 
he did not have “such fixed opinion.” Other exceptions were 
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reserved by the defendant to the rulings of the lower court 
on the admissibility of evidence; but, as they are passed on to- 
gether by this court, without discussion, it is not deemed im- 
portant to state the facts upon which they are based. The Dill 
of exceptions purports to set out all the evidence 

The court, in its general charge, instructed the jury, cnter 
alia, that if they “found from the evidence that the wound 
was made with a deadly weapon, a presumption of malice would 
arise, unless the evidence in the case negatived the idea of mal- 
ice.” To this portion of the general charge the defendant ex- 
cepted. The defendant then asked the court in writing to give 
to the jury the following charges, among others: 20. “If you 
believe from the evidence that Jeremiah Lynch and anoth- 
er officer went towards a crowd of negroes, and a mutual en- 
counter then ensued, in which one or more shots were fired, 
and in which the deceased received the fatal blow from the 
prisoner, and that the wound received by the deceased was a 
straight smooth cut or stab, not more than a half inch long, and 
such as a pocket-knife of ordinary size could have made, and of 
unknown depth; and if the evidence wholly fails to prove to 
you any other description of the instrument with which the 
wound was made, or any other details of the stabbing, you can 
not find the defendant guilty of murder in any degree.” 21. 
“Tf you believe from the evidence that Jeremiah Lynch and 
another officer went to arrest a crowd of negroes, and a mutual 
encounter ensued, in which one or more shots were fired, and 
in which the deceased received the fatal blow from the prison- 
er, and that the wound received by the deceased was a straight 
eut or stab, not more than a half inch long, and such as a pock- 
et-knife of ordinary size could have made, and of unknown 
depth: and if the evidence wholly fails to prove to you any 
other description of the instrument with which the wound was 
made, or any other details of the stabbing, you can not tind the 
prisoner guilty of murder in any degree.” 22. “If you believe 
from the evidence that there was a mutual encounter between 
some negroes, of whom the defendant was one, on the one side, 
and the deceased and another officer, on the other side, and 
that ‘in such encounter the officers, or one of them, shot one or 
more times at the negroes, and the prisoner stabbed the de- 
ceased ; and if the evidence w holly fails to prove to you who 
began such encounter, or who was at fault in it, and also fails 
to show, whether the shooting was done before the stabbing, or 
the stabbing was done hefore the shooting; and fails to show, 
whether the prisoner could or could not have escaped great and 
imminent danger to his life, without stabbing the dece: ased ; then 
you must find the defendant not guilty.” 5. “ A man’s dyi ing 


declarations are never equivalent to more than the testimony 
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of one witness, and there is no rule of law requiring the jury 
to even give them equal consideration with the testimony of 
one witness who is upon the stand, and subjected to a cross- 
examination. They are simply allowed to go to the jury, be- 
cause of the presumption, that such declarations are not. wil- 
fully or intentionally false.” These charges the court refused 
to give, and the defendant separately excepted. 

The court, at the request of the solicitor for the State, gave 
to the jury the following, among other charges, to which the 
defendant duly excepted, to-wit: 2. “If the jury believe that 
Jeremiah Lynch, in each of his dying declarations, referred 
only to the prisoner at the bar, and to no one else, as the man 
who stabbed him, then they should attach the same weight to 
those declarations as if the dying man had made mention of the 
prisoner's entire name at each time that he stated who stabbed 
him.” 3. “That flight may be considered by them, in con- 
nection with the other evidence, asa circumstance of guilt ; and 
the jury may also look to the changing of name, and to every 
other circumstance, as well as to whatever positive evidence 
that has been presented in the case, to arrive at a conclusion of 
the defendant’s guilt.” The solicitor also requested another 
charge, numbered 1, which need not be set out. 


Grecory L. Sarr, for appellant. 


I. C. Tompkins, Attorney-General, and Francis B. Ciark, 
Jr., for the State. 


SOMERVILLE, J.—The record in this case fails to show 
that the defendant was personally present in court when a day 
was fixed for his trial, and the order was made for summoning 
the special ven‘ve. It is insisted by appellant’s counsel that 
this defect is a reversible error. The same point was raised 
in /lall v. The State, 40 Ala. 698, and was there left undecided, 
the court, however, expressing the opinion with emphasis, 
“that it is the safer and better course to have the prisoner in 
court when such orders are made, and that the record should so 
aftirm.” In the case of Spicer v. The State, 69 Ala. 159, we 
held, that, in every capital felony, the record must affirmatively 
show that the court appointed a day for the trial of the pris- 
oner, and that the making of such order can not be presumed 
from the mere silence of the record; nor would the necessity 
for it be waived by the fact that the prisoner proceeded to trial 
without objection. Itis certainly the undoubted right of every 
defendant ‘to be present at each stage of a criminal procedure 
by which his liberty may be affected, or his life be put in jeop- 
ardy. And the settled rule seems to be, especially in capital 
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eases, that the record must affirmatively show such presence, in 
the absence of which it would be unsafe for the appellate court 
to presume it.—1 Bish. Cr. Procedure, $ 1180. There are few, 
if any preliminary proceedings, prior to the verdict, of more 
importance in criminal trials than legislative details securing 
the right to have a fair and impartial jury. Of these the most 
vital, in many cases, often is the order appointing a day for 
trial and fixing the number of jurors to be summoned. Such 
an order should never be made in the absence of a defendant, 
and we must not presume he was present when the record 
omits to show the fact by positive afhrmation. We believe it 
to be the sounder rule, and the one more in harmony with the 
past decisions of this court on similar questions, that the defect 
presented for our consideration is a reversible error, and that 
the failure of the prisoner to object Was no waiver.—Apicer 
v. The State, supra; 1 Bish. Cr. Proc. § 271. The distinction 
between the principle settled here and that in urs’ case 
(36 Ala. 232) is fully pointed out in Sp/ecer v. The State, supra, 
ue nothing need be added on that point. The two decisions 
are in perfect harmony. 

Without deciding it to be error to exense a juror from 
service before a capital felony is regularly called for trial, when 
he is shown to be exempt by statute, we are of opinion that the 
safer practice is not to exeuse any juror in advance of the trial 
until he claims the privilege of such exemption on his name 
being regularly drawn.—/’arsons v. The State, 22 Ala. 50. 

There was no error in sustaining the objection of the solicitor 
to the questions propounded to the witness Cain, It was totally 
immaterial as to whether or not any charge had been made 
against the defendant upon the occasion of the coroner's in- 
quest touching the present homicide. It does not appear that 
any of the State witnesses had testified before the coroner, and 
the questions propounded could have no pertinency except for 
the purpose of impeachment in such event. The guilt or in- 
nocence of the prisoner can in no manner be affected by ex 
perte statements made in his absence, whether they be inculpa- 
tory or exculpatory. 

For like reason the written statement of the witness Fin- 
negan, taken at the coroner’s inquest, was properly excluded, 
especially in view of the fact that the witness was not shown 
to be deceased.— Dupree v. Ths State, 33 Ala. 380. 

The court properly excluded the testimony of the witness 
Scott Smith, which was offered by the defendant. He was 
shown to have been duly convicted of the offense of petit 
larceny, and this fact operated to entirely disqualify him from 
testifying in a court of justice. At common law, persons con- 
victed of crimes which rendered them ‘nfamous were excluded 
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from being witnesses. An infamous crime was regarded as 
comprehending treason. felony, and erimen falsi, and, in the 
absence of existing statutory provisions, the common law rule 
is now the law of this State—7Zaylor v. The State, 62 Ala. 164. 
We are of opinion that a conviction of petit larceny at common 
law rendered a witness infamous. Grand and petit larceny, 
according to the better opinion, were both felonies at common 
law.—Bish. Cr. L. § 974; 1 Hale, P. C. ¢. 48, p. 503. Lord 
Coke says that one convicted of petit larceny might be placed 
in the public pillory within the discretion of the judges, and 
this was a punishment attached to infamous crimes.—3 Just. 
218. It is the actual conviction and not the mere fact of guilt 
which disqualities. So it is the nature of the crime, and not 
the magnitude of the punishment, which constitutes a blemish 
ou the moral character, and thereby incapacitates to testify by 
rendering infamous. The test- seems to be, “whether the 
crime shows such depravity in the perpetrator, or such a dis- 
position to pervert public justice in the courts, as creates a 
violent arty against his truthfulness under oath.” 
1 Bish. Cr. L. § 974 Upon reason and authority alike, we think 
the w i was incompetent, and such seems to be the uniform 
holding of the courts both in England and America.—1 Whart. 
Ev. N 397, note: Pendock “ Mackinder, Willes (Com. Pleas), 
Rep. 665; Lyford vw. Farrar, 31 N. I. (11 Fost.) 314; State 
. Gardner, 1 Root, 485. It was incompetent to prove what 
was said by the witness Sawyer to Finnegan in the presence. of 
Lynch, the deceased. No admission of the deceased would be 
admissible in evidence against the State, except as part of the 
res geste. It would be mere hearsay. 

The questions put to Sawyer, touching his previous expres- 
sions of opinion when summoned as a juror in the case, were 
manifestly proper on cross-examination, as they served to test 
his bias or prejudices which had a tendency to color his testi- 
mony. 

The charge given by the court, of its own motion, was cor- 
rect. If the fatal wound was inflicted with a deadly weapon, 
this would be a fact from which the existence of malice could 
be inferred on the part of the perpetrator, and the character of 
the weapon used, whether deadly or otherwise, is in most cases 
a question for the jury, to be determined from its description 
by witnesses, the nature of the wound inflicted with it, the 
opinion of experts, and other circumstances in evidence. 

The written charges numbered 20, 21 and 22, which were 
requested by the defendant, were properly refused. They en- 
tirely exclude from the jury the important consideration that 
the deceased was an ofticer of the law, and was killed while in 
the act of making a lawful arrest, and erroneously assume that 
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the killing was perpetrated ina mutual encounter between com- 
batants fighting on equal terms.. They further falsely assume 
asa truism, that an ordinary pocket-knife, capable in its use of 
producing death, may not be a deadly weapon. 

The fifth charge was also properly refused. Dying declara- 
tions are not admissible in evidence merely on the ground that 
they are not wilfully or intentionally false. They are admitted 
rather from the necessity of the case, in order to bring man- 
slayers to justice, and because, being uttered under a sense of 
impending death, the solemnity of the occasion is tantamount 
to the safeguard of an oath. 

If these declarations pointed to the identity of the defendant, 
as the perpetrator of the killing, with the same clearness and 
certainty as if the deceased had designated him by name, they 
were entitled to as much weight on the part of the jury as if 
defendant’s name lad been expressly mentioned. We under- 
stand the second charge, given on request of the solicitor, to 
only assert this view. 

The third charge, given on request of the solicitor, was also 
unobjectionable. The flight of a defendant may or may not 
be considered as a circumstance tending to prove guilt, as this 
depends upon whether the motive of such flight had its origin 
in a consciousness of guilt, and a pending apprehension of 
being brought to justice; or whether, on the other hand, it can 
be explained as attributable to other and more innocent motives. 

The first charge given at the instance of the solicitor was 
obscure and involved in meaning, and was not entirely free, 
perhaps, from the vice of being misleading. This, however, 
could have been corrected by requesting a counter explanatory 
charge in behalf of the defendant. 

There is nothing in the other exceptions to the evidence. 

For the error in the record first mentioned, the judgment of 
the City Court must be reversed and the cause remanded for a 
new trial. In the meanwhile the prisoner will be held in cus- 
tody until discharged by due course of law. 


Harris v. Miller. 


Contest of Claim of Exemption to a Debt sought to be sub- 
jected by Garnishment to Payment of a Judgment. 


1. Garnishment ; a legal proceeding.—A garnishment is not an equi- 
table, but essentially a legal proceeding; and only such demands as the 
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debtor, by an action at law in his own name, can enforce, the creditor 
may thereby reach and condemn. 

2. Same; when legal demand can not be subjected.—If, however, a 

legal demand is complicated and involved with matters strictly and 
purely of equitable cognizance, which must be adjusted before full and 
complete justice can be done, it can not be reached by garnishment, and 
the parties will be remitted to a court of equity. 
3. Sale of land under power contained in mortgage, where mortgage 
becomes the purchaser; effect of —A sale of land under a power contained 
ina mortgage, at which the mortgagee became the purchaser, at a bid 
less than the mortgage debt, cuts off and bars the equity of redemption, 
and the mortgage debt is thereby satisfied and extinguished to the extent 
and amount of the mortgagee’s bid, by mere operation of law; and 
thereafter the mortgagee can maintain an action at law to recover only 
so much of the debt as his bid may not have satisfied. 

4. Same; may be disaflirmed in equity by mortgagor.—Such sale is 
binding on the mortgagee, and can only be disaflirmed at the election of 
the mortgagor, or those claiming under him, if seasonably expressed, 
and by them only in a court of equity. A court of law, looking only to 
the legal title vested in the mortgagee, and being incapable of adjusting 
the equities between the parties, and of granting the relief essential to a 
termination of all litigation, and to full and complete justice between 
them, can not avoid the sale. 

5. Same; when bid less than debt, balance of di hia lawful charge under 
the statute of redemption.—Where a sale of land is made under ai power 
contained in the morigage, and the mortgagee becomes the purchaser at 
a bid less than the amount of the mortgage debt, conceding that the 
statutory right of redemption extends to such a sale, a question not de- 
cided, the balance of the debt is a lawful charge on the land, which the 
mortgagor coming to redeem is bound, under the statute, to pay: and an 
offer to redeem which does not include such balance, is insutticient. 

6. Same; when tender insufficient.—In such case a tender by the 
mortgagor of the amount bid by the mortgagee, with ten per cent. per 
anion, is insutlicient, although accompanied by an offer to pay all law- 
ful charges, Where it is manifest that, in the use of the words ‘* lawful 
charges”’ in the offer, he did not intend to include the balance due on the 
mortgage debt. 

7. Offer to redeem lands ; effect on sale in a court of law.—Fstoppels 
or ratifications resting merely in parol can not, ina court of law, affect 
the title to land; and hence, an offer to redeem land sold under a power 
contained in a mortgage, resting merely in parol, can not, in a court of 
law, be deemed a ratification or confirmation of the sale, even if that 
court could inquire into the aflirmance or disattirmance of such sale. 


bo 
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Appeal from Hale Cireuit Court. 

Tried before Hon. Gro. H. Crate. 

This was a contest of an exemption claimed by Frank M. 
Harris, the appellant. to a debt which William H. Locke owed 
him, and which William G. Miller, the appellee, sought, by 
process of garnishment, to subject to the payment of a judg- 
ment for $243.87, which he recovered on 18th April, 1877, in 
the Cireuit Court of Hale county against Harris. The garnish- 
ment was issned on 11th July, 1877, and was served on the 
same day. The admissions and statements made by the gar- 
nishee in his answer, which was filed on 13th October, 1577, 
may, for the purposes of this report, be stated as follows: On 








28 SUPREME COURT (Dec. Term, 
{Harris v. Miller. } 


22nd of February, 1873, the garnishee borrowed from Harris 
$800, and gave him his promissory note for 8864, the amount 
borrowed and interest for one year, payable on 22nd of Feb- 
ruary, 1874; and on the same day, to secure the payment of 
this note, he executed to Harris a mortgage on an undivided 
half interest in a certain house and lot situated in the town of 
Greensboro, and also on an undivided half interest in a certain 
tract or parcel of land near Greensboro, cont: omg 3 tifty acres, 
with a power of sale on default. On 1st March, 1875, default 
having been made in the payment of the note, a property 
conveyed by the mortgage was sold under the power of sale, 
one Breen purchasing the mortgaged interest in the tract of 
land near Greensboro for 8175, and Harris bidding in for him- 
self the half interest in the lot in Greensboro, at S500, On 
23rd of February, 1877, the garnishee tendered to Harris the 
suin of $600 to redeem the interest in the lot in Greensboro 
bid in by him, and also “at the same time tendered to the said 
Harris any and ail lawful charges that he might have.” This 
tender Harris refused to accept, and also refused to inform the 
garnishee whether or not there were “any other lawful charges 
due him.”. The garnishee was in possession of this property 
at the time he filed his answer. 

On 30th October, 1877, Harris filed with the clerk of the 
Cireuit Court his affidavit, claiming the balance due on the debt 
as exempt, and stating the amount of such balance to be S760; 
and with his attidavit he filed an inventory of his personal 
property, as required by st itute, which aggregated in value 
$240. On 25th March, 1878, Miller, the plaintiff in the judg- 
ment, filed his affidavit under the statute, contesting the claim 
of exemption, and averring, “that in the belief of this aftiant 
the said claim is invalid in part, and specifies and says, that the 
indebtedness of the garnishee. W. II. Locke, to him, the said 
Harris, was, at the time of the service of said garnishment, 
$902.97, as shown by the answer of said Locke as garnishee, 
and not $760, as stated by said Harris in his claim of exemp- 
tion; and that at this time the amount of said Locke’s indebt- 
edness to said Harris is 8948.29, and that said amount, due from 
Locke, together with the personal property claimed by said 
Harris in his affidavit of exemption, amounts to more than 
$1,000, the amount allowed him by law.” 

On the trial of the contest, had at the spring term, 1879, of 
said court, on an issue made up under the statute, the gar- 
nishee, Locke, was examined as a witness on behalf of the 
plaintiff, and the defendant on his own behalf. The loan of the 
money, the execution of the mortgage, the sale under the power 
contained therein, and the purchases by Breen and the de- 
fendant were shown by the testimony of both witnesses to be 
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substantially as stated in the answer of the garnishee. The 
testimony of Locke as to the tender was, that on 23rd of Feb- 
ruary, 1877, he tendered to Harris 8600, “and offered the 
amount paid by said Harris for the interest in said house and 
lot at said mortgage sale, $500 with ten per cent. per annum 
thereon, and offered to pay all other lawful charges which said 
mortgagee had against him, to redeem said interest in said 
house and lot, which said Harris refused to accept.” He also 
testitied, that “there was then due on the said note and mort- 
gage 3933.12, together with the lawful charges for advertising 
and selling said property.” On cross-examination, however, he 
testified that, in arriving at this amount “he had included the 
8500 bid by Harris for the house and lot upon the assumption, 
that by the tender of the 8600 the title to the house and lot 
was restored to witness, and that Harris had no mortgage 
thereon, but that he, witness, owed Harris the amount of the 
tender as a debt; . . . that the amount so tendered he 
included as an unsecured indebtedness from him to Harris, and, 
in stating his present indebtedness to Harris, he did not treat the 
8500 bid at the sale as a credit on his mortgage; and that if it 
were so treated, holding his tender as insufficient, and the title 
to the house and lot still in Harris, by the purchase at the 
mortgage sale, his indebtedness” would be decreased by that 
amount and interest thereon. Ile further testified, that he 
made the tender under advice of counsel, by whom he was ad- 
vised, that he could redeem from Harris by paying the amount 
of the bid, S500, ten per cent. per annum thereon, and all law- 
ful charges. The defendant testified that he declined to re- 
ceive the tender “or any thing less than the amount due on the 
note and mortgage.” 

This being the substance of the evidence introduced on the 
trial, the court, at the written request of the plaintiff, charged 
the jury “that under the evidence in this case $179.50 of the 
debt, which garnishee, W. Il. Locke, owed the defendant, F. 
M. Harris, is liable to the satisfaction of plaintiff's debt, and 
that their verdict must be in favor of the plaintiff, condemning 
$179.50 of the Locke debt.” The defendant excepted to this 
charge, and asked the court in writing to charge the jury as 
follows: “If the jury believe from the evidence that the tender 
of Locke to Harris of $600 was less in amount than was then 
due on the debt from Locke to Harris, secured by mortgage, 
with interest thereon, and all other lawful charges, then such 
tender does not have the effect to re-invest Locke with the title 
to the house and lot, which Harris, the mortgagee, had pur- 
chased at a sale under the mortgage to him for 8500; and such 
sum of $500 ean not be treated as a debt still due Harris from 
Locke, but as a credit on the mortgage debt, thereby reducing 
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the amount which Locke owed on said mortgage debt; and 
the balance still due from Locke is not sufficient to make 
Harris’ claim of exemption exceed the amount allowed in per- 
sonal property by law.” This charge the court refused to give, 
and the defendant excepted. 

There was a judgment ‘for the plaintiff condemning $179.50 
of the debt due defendant by Locke to the payment of his 
judgment, from which the defendant appealed, and here assigns 
the rulings above noted as error. 


Tuos. R. Rovutnac, for appellant. (1) The purchase made 
by Harris at his own sale under the power contained in the 
mortgage, was a payment pro tanto of the mortgage debt. 
Applying this payment, it is clear that the balance would be 
exempt. (2) But it is contended that this payment was in 
effect destroyed by the tender which Locke afterwards made to 
Harris. It is submitted on behalf of the appellant, that gar- 
nishment is not the remedy to try that question, or to determine 
the rights of the parties growing out of the tender made by 
Locke. Garnishment and the proceedings thereunder are 
strictly legal and statutory. As a legal remedy, it can not be 
resorted to for the determination of other than legal rights; as 
a statutory remedy, it is applicable only in the instances, and 
to the extent which the statute prescribes. —//enry v. Murphy 
ce Oo., 54 Ala. 246: Zoomer, Sykes cb Billups v, Randolph, 
60 Ala, 356. There must be a debt owing by the garnishee to 
the defendant, for which the latter may maintain debt or /n- 
debitatus assumpsit.— Walke v. Me@ehee, 11 Ala. 273; Bing- 
ham wv. Rushing, 5 Ala. 403; Cook v. Walthall, 20 Ala. 334; 
Lundie v. Bradford, 26 Ala. 514; Henry v. Murphy, 54 Ala. 
246; Toomer, Sykes & Billups v. Randolph, 60 Ala. 360; 
Price v. Masterson, 35 Ala. 492. The effect of the tender 
and the rights of the parties thereunder can be adjudicated and 
determined alone in a court of equity; and garnishment, being 
a legal proceeding, simply and merely, is not the remedy. 
Roby v. Labuzan, 21 Ala. 60; Henry v. Murphy, 54 Ala. 
246; Harrell v. Whitman, 19 Ala. 135. (3) Conceding that 
a full tender by Locke to Harris would revest, proprio vigore, 
in Locke the title to the property conveyed by him under the 
mortgage, and bid in by avis at the mortgage sale, nothing 
less than the whole amount due on the mortgage debt, with the 
interest and proper charges, would so operate, when proceeding 
from the mortgagor to the mortgagee. In this State, and cer- 
tainly after the law-day of the mortgage, the mortgagee has 
the legal title to the land.— Welsh v. Phillips, 54 Ala. 309 ; 
Barker v. Bell, 37 Ala. 358; Childress v. Monette, 54 Ala. 
318; Zoomer, Sykes & Billups v. Randolph, 60 Ala. 360. 
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And the only way the mortgagor can div est the legal title con- 
veyed by the mortgage, when the mortgagee has not parted 
with it, is by payment of the mortgage debt.—1 Hill: on Mort. 
ch. 14, p. 223; 2 Jones on Mortg. § 1072; Collins v. Riggs, 
14 Wall. 491; White v. Hampton, 13 Towa, 264; Ten Eyck 
», Casad, 15 Towa, 524; Sohnson vw. Ilarmon, 19 Towa, 56; 
Barker v. Bell, 37 Ala. 354: Porell v. Witkicone 14 Ala. 
476: Gliddon v. Andrews, 14 Ala. 733. (4) It was further 
contended by appellant’s counsel, in an elaborate argument, 
that a mortgagee, purchasing at his own sale, under a power 
contained in the mortgage, is not the purchaser from whom, 
under the Code, redemption can be made by the debtor, by 
paying the purchase-money, percentage and charges. 


J. E. Wesp, contra.—(1) The purchase by Harris, the mort- 
gagee, at his own sale, was not void, but voidable merely, and 
that only at the election, and on the application of Loc ke, the 
mortgagor. Nor did Locke, by seeking to redeem under the 
statute, seek to avoid the sale; but he thereby a it as a 
foreclosure of the mortgage.—1 Hilliard on Mort., p. 142, $ 22: 
Williams 4 J Tlateh, 58 Ala. 342; 45 Ala. 482; 41 a 69 3: 
29 Ala. 367; 27 Ala. 758. (2) It is not necessary for the ap- 
pellee to maintain that the tender made by Loe ‘ke re-invested 
him with the legal title to his house and lot, for that is not the 
question at issne. Whether he did or did not, when he tendered 
to Harris the 8600 and all lawful charges, if it is true, as con- 
tended for the appellant, that the balance of Locke’s debt over 
and above the 8500 was a lawful charge, then it follows that 
Locke became debtor to Harris for the whole amount of money 
originally borrowed, with interest, less the amount of Breen’s 
purchase, $175. (3) The right of redemption under the statute 
is entirely different from the equity of redemption residing in 
a mortgagor before foreclosure of the mortgage. The fore- 
closure, whether by deeree of a court of equity, or by sale 
under a power, forever cuts off the equity of redemption. C///- 
dress v. Monette, 54 Ala. 317. The statutory right of redemp- 
tion only begins where the equity of redemption is cut off. It. 
is not disputed that a mortgagor, where he seeks to redeem 
under his equity of redemption before foreclosure, must tender 
the whole mortgage debt. But when he comes to redeem under 
the statute : after a foreclosure, then he must look to the statute 
for his rights, and to determine what he must do.—7Zrimbl 
v. WV "illiameon. 49 Ala. 525; 32 Ala. 9 t : 37 Ala. : e B54; 14 Wall. 
491. (4) The title of the purchaser at mortgage sale is out- 
side of, and beyond the mortgage title. It is independent of 
any balance that may be due ‘to the mortgagee upon the debt. 
And when the mortgagor, after such sale, comes to re-purchase 
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or buy back his title from the purchaser, he treats with him as 
purchaser, and not as mortgagee. Then how ean it be said that 
any balance of the mortgage debt, unsatistied by the sale, is a 
lawful charge upon such purchaser's s title? The mortgage, as 
a mortgage, that is, as an incumbrance, is forever discharged. 
That was the object and effect of the sale. Ilence we say that 
when Locke came to redeem from Harris, as purchaser, he was 
not bound to tender or pay to Harris any balance that might 
be due to him on his note, which was then an unsecured debt : 

and that the tender which Locke did make to Harris, made him 
the debtor to Harris for that amount, for the S600 so tendered, 
as well as the balance that he owed him on the note. 
(5) Locke’s tender was not only the 8600, but also a// lawful 
charges. If the balance due to Harris was a lawful charge, 
then Locke’s tender certainly covered and included it. Seetion 
2879 of the.Code of 1876 declares that such fender re-invested 
the title in him and made him a debtor to Iarris. 





BRICKELL, C. J.-—On first examination of this cause, we 
were of opinion there was no error in the record of injury to 
the appellant. Further examination has led us to a different 
conclusion. A garnishment is not an equitable proceeding. 
It is essentially a legal proceeding, assimilated to an att: achment 
of personal property; and, in its nature and operation, is the 
institution of a suit by a creditor against the debtor of his 
debtor. Only such demands, as the debtor by an action at law 
in his own name can enforce, the creditor may reach and con- 
demn by this remedy; and whatever defenses would prevail if 
the debtor were himself suing, will avail against the garnishing 
ereditor. Equitable demands can not be reached, and if a legal 
demand exists, complicated and involved with matters strictly 
and purely of equitable cognizance, which must be adjusted if 

; full and complete justice is done, the parties will be remitted 
to a court of equity. = Brick. Dig. 175, $s 313-14; Toomer 
v. Randolph, 60 Aia. 356. 
The relation existing between the appellant, Harris, and the 
garnishee, Locke, was that of mortgagor and mortgagee. By 
the mortgage Harris became clothed ‘with the fee- simple estate 
in the lands, which was subject to be defeated, if, on the law- 
day, the mortgagor paid the mortgage debt. After the law- 
day, and default in the performance of the condition, in the 
contemplation of a court of law, the estate was freed from the 
condition annexed to it. There remained in the mortgagor no 
more than the equity of redemption, of which, as between mort- 
gagor and mortgagee, courts of law do not take notice.— Welsh 
v. Phillips, 54 ‘Ala. 309, 
The equity of redemption was subject to foreclosure ; it could 
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be cut off and barred by a sale under the power contained in 
the mortgage. At such sale, the mortgagee could become a 
purchaser, and by his purchase the mortgage debt would be sat- 
istied and extinguished, to the extent and amount of the mort- 
gagee’s bid, by mere operation of law; the law of itself applying 
the bid to the payment of the mortgage debt, and of such ex- 
penses incident to the sale, as were necessarily incurred, or, it 
may be, by the mortgage stipulated, should be paid from the 
proceeds of sale. Thereafter the mortgagee can maintain an 
action at law to recover only so much of the mortgage debt as 
the bid may not have satisfied.—2 Jones on Mort. § 953. 

While the mortgagee may purchase at a sale made under a 
power in the mortgage, the mortgagor may, at his election, dis- 
affirm the sale, if the election is seasonably expressed. The 
mortgagor only, or those claiming under him, can disaftirm the 
sale. On the mortgagee it is binding, and his only right and 
remedy, if the mortgagor does not come in to disaftirm or avoid, 
is to resort to a court of equity to remove all doubt and uncer- 
tainty from the title by a confirmation of the sale, or by a re- 
sale under a decree of the court, if that shall appear to be equi- 
table.—MeLean v. Presley, 56 Ala. 211. It is, however, only 
in a court of equity that the sale may be disaftirmed. At law, 
in the absence of actual fraud, if the sale has been regular, it is 
valid, and the mortgagee is regarded as clothed with the legal 
estate, upon which he can maintain ejectment against the mort- 
gagor.—2 Jones on Mort. § 1876; Charles v. Du Bose, 29 Ala. 
367; Hawkins v. Hudson, 45 Ala. 482. The court of law can 
not avoid the sale, because it is incapable of adjusting the equi- 
ties between the parties. When the election to disaftirm the 
sale is manifested, the mortgagee becomes chargeable as a trust- 
ee of the rénts and protits while he may have been in possession, 
which are by a court of equity applied to pay the mortgage 
debt, and, if after applying them, there is a balance of the 
mortgage debt unpaid, a sale of the lands will be ordered to pay 
it. The relief essential to full and complete justice between 
the parties, and to put an end to all litigation between them, 
a court of equity alone can grant. Therefore it is, and because 
a court of law looks only.to the legal estate in lands, that the 
sale in that court is operative and valid, and can be avoided only 
in a court of equity. 

The sum bid by appellant for the lands at the mortgage sale, 
having to the amount of the bid satisfied and extinguished the 
mortgage debt, the balance of the debt, added to the value of 
the specific articles of personal property claimed and_ retained 
by the appellant, did not equal one thousand dollars, the amount 
of the exemption to which ” was entitled. The sale was not af- 
firmed or disaffirmed by the offer of the mortgagee to redeem 
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under the statute, if it were conceded that the statutory right 
of redemption extends toa sale at which the mortgagee be- 
comes the purchaser. The offer was not of the kind or charae- 
ter on which a statutory redemption could be effected. Though 
it is said it embraced all lawful charges the appellant may have 
had on the land, it is manifest it did not embrace the payment of 
the entire mortgage debt, and that the object in making the offer 

was to remove so much of the debt as was unpaid after deduct- 
ing the amount bid at the mortgage sale, as an incumbrance or 
charge on the lands. A mortgagor, coming to redeem under 
the statute, is bound by the terms of the statute to pay, not only 
the sum bid at the mortgage sale, with ten percent. per annum 
thereon, but a// other lawful charges which the purchaser may 
have or can assert. The word charge, as we have heretofore 
said, is of very large signification, and in the statute its proper 
signification is every lien, or ineumbrance, or claim the purchas- 
er may have on the premises, and for which at law or in eq- 
uity he would be entitled to hold the lands as security, or to 
the satisfaction of which a court of equity would condemn 
them.—Grigg v. Banks, 59 Ala. 311; Lehman, Durr & Co. 
vw. Collins, 69 Ala. 127. The charge may and will vary with 
different purchasers. Whether the mortgagee or a stranger 
may be the purchaser, if he removes a valid incumbrance on 
the lands, whatever was justly expended in the removal be 
comes a charge the mortgagor coming to redeem is bound to 
pay, and the ‘offer to redeem will not be sufficient. if, when its 
amount is known, it is not embraced. It is a just and plain 
principle of the law of mortgages, that payment of the mortgage 
debt is a condition precedent to redemption.—G/iddon v. “An- 
drews, 14 Ala. 733. This principle the statute of redemption was 
not intended to disturb or change. And if the statute extends to 
sales at which the mortgagee becomes the purchaser, the mort- 
gagor can not redeem * without paying the entire debt. The 
debt, so far as it is not extinguished by the bid at the mortgage sale, 
is a lawful charge on the “land. For if the redemption were 
effected, the title acquired would at once enure to the benefit 
of the mortgagee, and for the unpaid balance of the mortgage 
debt the mortgage would be a valid, operative sec 
art v. Anderson, 10 Ala. 504. The demand of the mortgagor 
to be let in to redeem without paying the mortgage debt, is op- 
posed to the plainest dictates of right and justice, and is not 
sanctioned by any principle revailing in courts of law or of 
equity. If the purchase by the mortgagee has been at a sum 
disproportionate to the value of the lands, or if the lands have 

increased in value, the mortgagor, by a mere disaffirmance of 
the sale in a court of equity, can obtain a re-sale, protecting 
himself from all loss. Not only can he obtain a re-sale, but he 
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can convert the mortgagee into a trustee of the rents and prof- 
its, having them applied to pay the mortgage debt. The mort- 
gage, however, would remain a security for the whole debt, and 
exact justice would be meted out to both parties. A sale 
under a power in a mortgage, fairly made, operates as a strict 
foreclosure by a decree of a court of equity—it cuts off and 
bars the equity of redemption. This is true only, however, 
when a stranger becomes the purchaser. It is only partially 
true, when the mortgagee becomes the purchaser, and the res- 
toration of the parties to the relation of mortgagor and mort- 
gagee rests in the mere election of the mortgagor. The stat- 
ute, and the statutory right of redemption, can not be pervert- 
ed into an instrumentality, by which the mortgagor may deprive 
the mortgagee of the security for the debt which the mortgage 
affords. The offer to redeem made by the mortgagor did not 
vary his relation to the mortgagee. The mortgage debt, in a 
court of law, and until the sale under the mortgage is disaftirm- 
ed, is paid to the amount bid by the appellant at the mortgage 
sale, and he is the owner of the lands. 

The offer to redeem under the statute rests merely in parol, 
and can not in a court of law, if that court could inquire into 
the aftirmance or disaftirmance of the sale, be deemed as a rati- 
fication or contirmation. Estoppels or ratifications resting 
merely in parol can not in a court of law affect the title to 
lands.—Giimon v. Davis, 36 Ala. 589. 

Upon the undisputed facts, the debt sought to be reached by 
the garnishment, must be regarded as having been paid to the 
extent of the bid of the appellant at the mortgage sale, and be- 
ing extinguished to that extent, the remainder was exempt to 
the appellant. The rulings of the Cireuit Court were not con- 
sistent with these views. 

Reversed and remanded. 


Rose v. Gibson. 
Bill in kyuity to establish Resulting Trust in Land. 


1. Resulting trust; how ereated.—Where a man buys land in the name 
of another, and pays the consideration-money, in the absence of all re- 
butting circumstances, the land will be held by the grantee in trust for 
him who pays the consideration-money. This trust results, by mere 
presumption of law, without any proof of the actual intention of the par- 
ties, from the fact that one pays the consideration-money, while the oth- 
er receives the title. , 
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2. When trust must be evidenced in writing; statute of frauds.—When 


the trust does not arise from facts attending the creation of the legal es- 
tate, but is dependent on the agreement or declaration of the parties, it 
‘an not rest in parol, but must, under the statute of frauds, be created 
by writing, signed by the party declaring or creating the same, or his 
agent or attorney lawfully authorized thereto in writing. 

3. Same.—Where a trust in land, attempted to be established, impos- 
es, by agreement of the parties, active duties on the trustee, it is not 
such a trust as results by implication of law, and is not valid, unless it 
was created by instrument in writing signed by the party creating or de- 
claring the trust, or his agent or attorney lawfully authorized thereto in 
writing. 

4. Jurisdiction of courts over lands in another State.—As to lands situ- 
ate in another State, the courts of this State can exercise no jurisdiction 
in rem, or affecting the res; but if title or power affecting such lands was 
obtained by duress or fraud, upon proper averments, a personal decree 
may be had, vacating such title or power; or if such lands have been 
converted into money, or money has been realized from them, by one 
acting under a fraudulent title or power, he can be compelled to account, 
either in law or in equity, as the nature of the accounts, or the character 
of the relief may require. 

5. Deeree sustaining demurrer not final.—A decree which simply sus- 
tains a demurrer, without further order disposing of the cause, is not a 
final decree. 


Apprat from Lawrence Chancery Court. 
Heard before Hon. THomas Coss. 
The bill in this cause was tiled in November, 1880, the day 
of the month not shown, by William F. Rose and Julia F. 
tose, his wife, against Orson D. Gibson and Mary J. Gibson, 
his wife, Joseph Lee and Rebecca Lee, his wife, Robert Wil- 
son and Martha Wilson, his wife, and James M., Jacob, and 
Levi Warren; and its material averments are, in substance, as 
follows: Levi F. Warren, late of Lawrence county in this State, 
died intestate, about the year 1870, leaving Nancy A. Warren, 
his widow, and, as his only heirs-at-law, the said James M., Ja- 
cob, and Levi Warren, Mary J. Gibson, Martha Wilson, Rebee- 
ea Lee, and complainant Julia F. Rose, all of full age. At the 
time of his death, said decedent left no debts, and no adminis- 
tration was ever had on his estate, and no necessity existed for 
such administration. Levi F. Warren, “at his death owned” 
a large and valuable tract of land in said county, a particular 
description of which is given in the bill. In the early part of 
1867, under an execution issued on a judgment which had been 
recovered against the said Levi F. Warren in the Circuit Court 
of said county, these lands were sold at sheriff's sale, and, at 


‘ his request and for his benefit, Thomas J. Warren, his nephew, 


bid them off and the same were conveyed to him by the sher- 

iff; but the purchase-money thereof was paid by Levi F. War- 

ren, Thomas J. Warren accepting the title at the request, and 

solely for the benefit of the said Levi F. Warren. “ Not long 

afterwards,’ Thomas J. Warren, at the request, and for the 
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exclusive use and benefit of the said Levi F. Warren, conveyed 
said Jands to Orson D. Gibson, the said Gibson paying nothing 
therefor, but receiving “the said lands on the same trust, on 
which said Thomas J. Warren received the same.” The bill 
charges that Gibson was not “a purchaser of the said lands nor 
has he ever pretended to be a purchaser of the same; but that 
he acceptéd the title to the same from said Thomas J. Warren, 
to hold the same for the exclusive use and benefit of the said 
Levi F. Warren and at his request; that said Gibson was the 
son-in-law of the said Levi F. Warren, and that by the death 
of the said Levi F. his right to the property devolved (? ), by 
operation of law, to his children, the complainants and defend- 
ants to this bill of complaint; and complainants say that no 
other persons are interested as heirs in said property.” The 
bill further avers, “that during the whole time of the said trust 
of the title of said Thomas J. Warren, and during the whole 
time of the trust of the said lands in Orson D. Gibson, the ben- 
eticiary, Levi F. Warren, remained and was in possession of all 
of the said lands; that he resided on them, not changing his 
residence; that he had the same cultivated by his tenants and 
laborers whom he employed so to do; that he collected the 
rents, gathered the crops, and fully and completely enjoyed the 
usufruet of the said lands during his entire lifetime; and that 
he died in the possession and enjoyment of the same as fully as 
though the legal title had been in himself ;” that his said heirs-at- 
law are entitled to have said lands divided among them, but 
that in the division “reference should be had to the advanee- 
ments which their common ancestor had made to each of his 
children,” a statement of which is given. It is also averred 
that “said Gibson had compromised the widow’s dower interest 
in said lands, * for which he had paid her some money, and the 
said lands are charged with the payment of other sums, all of 
which are shown by the judicial proceedings in that case (‘), 
and complainants hereby ratify and confirm the same, and are 
willing that the said Gibson shall have eredit for the same in 
the settlement of his accounts and rents.” The bill also con- 
tains this averment: “Complainants show that whatever money 
said Gibson has paid on said lands in the execution of his trust, 
they are willing should be allowed him on settlement. Fur- 
ther show that the rents of said lands have been worth about 
eighteen hundred dollars per annum since said Gibson has had 
possession of the same, besides the rents of the Texas lands.” 
The bill further alleges “that the said Levi F. Warren died 
the owner and was seized and possessed of a considerable quan- 
tity of lands in the State of Texas, the location, quantity and 
value of the same complainants are unable to give. They fur- 
ther show, that said Gibson obtained from complainants their 
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signatures to a paper respecting the same, the contents and pur- 
pose of which, and the use which the said Gibson intended to 
make of the same, they were not fully informed; nor has he 
ever informed them what he did with the said lands. Com- 
plainants allege and believe that the said Gibson has used the 
said lands in Texas in paying off and discharging the claims 
and interest of the said Jacob Warren, James M. Warren and 
Wilson and wife in the property of the said Levi F. Warren. 
And complainants allege that the said lands are worth not less 
than the sum of fifteen thousand dollars, and that the rents are 
worth the sum of one thousand dollars per annum. Complain- 
ants pray, that the said Gibson may show what he has done 
with the said lands in Texas; and that he may be required to 
account for the same with the annual rents on the same.” 

The prayer of the bill is further, “that all the parties defend- 
ant may show what each has received by way of advancement, 
and what each one has received of the assets of said estate 
since the death of said Levi F. Warren; that the said Gibson 
may be required to account with complainants in respect to his 
said trust; that he shall show what amount of rents and cotton and 
other assets he has received of said estate; that he shall be re- 
quired by an order of this court to pay into court all the money 
he has received for rents and for the sale of any of the property 
of said estate, and that a receiver be appointed to take charge 
of the said land and rent the same out; and that your Honor 
would divide and distribute the said property among the heirs 
of Levi F. Warren according to law,” and for general relief. 

The defendants Gibson and his wife demurred to the bill, 
assigning numerous grounds, a statement of which are not 
deemed necessary to an understanding of the opinion. The 
chancellor was, on the hearing, of the opinion that the demur- 
rer was well taken, and caused a decree to be entered sustain- 
ing it. From that decree this appeal was taken, and it is here 
assigned as error. 


Davin P. Lewis, for appellant. (No brief came to the hands 
of the reporter.) 


W. P. Currwoon, contra.—({1) A conveyance made to hin- 
der, delay and defraud creditors is valid as to the parties, and 
they, their heirs, or those claiming under them, are estopped 
from disputing its validity. None but creditors can attack the 
conveyance.— King v. King, 61 Ala. 479; Pickett v. Pipkin, 
64 Ala. 520; Evans v. Welch, 63 Ala. 255; Thames & Co. 
v. Rembert, 63 Ala. 570; Strange v. Graham, 56 Ala. 614; 
Marler v. Marler, 6 Ala. 367; 2 Brick. Dig. p. 16, § 45. 
While it may be contended that the bill does not show that 
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the deeds were made to hinder, delay and defraud creditors, 
enough is alleged in the bill to eall for an explanation, why 
these conveyances were made by the sheriff to > pawn J. War- 
ren, and by him to Orson D. Gibson. The bill ought to show 
that Levi F. Warren was then free from debt, and that the 
transaction was honest, and not made to hinder, delay and de- 
fraud his then existing creditors.— Patton v. Beecher, 62 Ala. 
579. (2) If a defendant furnish money to buy his land, though 
the sale may be void as to creditors, it is good as against the 
defendant in —— —2 Brick. Dig. p. 16, § 40; —s v. 
ie ingsland, 10 Ala. 355; Eddins v. Wilson, 1 Ala. 23 (3) 
Trusts in lands, exe ept such as result by implication or con- 
struction of law, can not be created, unless by instrument in 
writing, signed by the party creating or declaring the same, or 
hig agent or attorney lawfully authorized thereto in writing. 
Code of IS76, § 2199: Patton v. Beecher. 62 Ala. 579. That 
case is well considered, and refers to, and explains fully A’en- 
nedy v. Nennedy (2 Ala. 571), Bishop v. Bishop (13 Ala. 475), 
Barrell v. Hanrick (42 Ala. 60), and other authorities cited 
and relied on by the solicitor for the appellant. There could 
be no trust in the lands in controversy under the allegations of 
the bill, otherwise than by agreement between the parties to 
the deeds, and any such agreement would be void, under the 
decision in Patton v. Beecher, supra, wnless it was in writing. 
(4) When a resulting trust is sought to be established and en- 
grafted on a conveyance which is absolute in its terms, the ecom- 
plainant must, by his bill, distinety and precisely aver the facts 
from which it is claimed to result, and the proof must corres- 
pond with the pleadings.— Lehman v. Lewis, 62 Ala. 133; ya 
ton v. Beecher, 62 Ala. 579. This is not done in the bill i 
this case. (5) The Jee loci rei sitw must govern as to the Tex. 
as lands. ‘The disposition, succession to, and distribution of 
personal property, wherev er situated, is governed by the law of 
the countr y of the owner’s or intestate’s ‘domicil at the time of 
his death ;” but it is equally well settled in the law of all civil- 
ized countries, that real property, as to its tenure, mode of en- 
joyment, transfer and descent, is to be regulated by the dex loci 
rei sitw,-—2 ot ge Com. pp. 536-7; Goodman vw. Winter, 64 
Ala. 410; Brock Frank, 51 Ala. 85; Varner v. Bevil, V7 
Ala. 236. It is al that the court having obtained ju- 
risdiction over the person in Alabama, it has the jurisdiction 
and authority to go on and grant relief as to the Texas lands. 
sut it will be observed that the bill prays for a division and 
distribution of the property of said decedent, including these 
lands. That can not be done. The court can not enforce. its 
decrees in the State of Texas. Its process would not be recog- 
nized and could not be enforced in that State. The court not 
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being able to maké a division of these lands, it can not give 
full relief as to them, and it will, therefore, remit the complain- 
ant to the courts in Texas, which can give them all the relief 
to which thev are entitled.—Authorities supra; Lide v. Par- 
ker, 60 Ala. 165; /Harris v. Pullman, 25 Amer Rep. 416. 


| 

STONE, J.—The present bill was filed to establish a result- 
ing trust in lands in Lawrence county. Our statute of frauds, 
Code of 1876, § 2199, following the English statute of 29th 
Charles the Second, exempts from its operation such trusts as 
result by implication or construction of law, or which may be 
transferred or extinguished by operation of law. Mr. Justice 
Srory—Eq. Jur. § 1201—detines this species of trust as fol- 
lows: ‘“ Where a man buys land in the name of another, and 
pays the consideration-money, the land will generally be held 
by the grantee in trust for the person who so pays the consider- 
ation-money.” Te says, “it has its origin in the natural pre- 
sumption, in the absence of all rebutting ¢ circumstances, that he 
who supplies the money means the purchase to be for his own 
benefit, rather than for that of another; and that the convey- 
ance in the name of the latter, is a matter of convenience and 
arrangement between the parties, for other collateral purposes.” 
And Perry, in his work on Trusts, vol. 1, § 126, employs lan- 
guage almost identical with that used by Mr. Justice Sroiy. 
Each alike states this to be the rule, 7” the absence of all rebut- 
ting circumstances. The rule has many exceptions, and the 
presumption does not arise, when the attendant circumstances 
are inconsistent with its existence. It is a mere presuinption—- 
a presumed intention—which the law raises, without any proof 
of the actual intention of the parties, other than the fact that 
one pays the consideration-money, while the other receives the 
title. If the title be taken in the name of the wife or child of 
him who supplies the money, this, without more, rebuts the 
presumption the law would otherwise raise. And, if “the 
trust is dependent on the agreement or declaration of the par- 
ties—when it does not arise from facts proved, attending the 
creation of the legal estate—it can not rest in parol. The statute 
is positive. It must be created by writing, signed by the 
party declaring or creating the same.”—Patton v. Beecher, 

62 Ala. 579. 
The averments of the present bill are not very clear or ex- 
slicit on several questions. True, the bill charges that Thomas 
by Warren purchased the lands at sheriff's sale under execution 
against Levi F. Warren, made in 1867, and that Levi F., the 
execution debtor, himself furnished and paid the purchase- 
money. It also charges that Thomas J. Warren conveyed to 
Gibson without any consideration, and that these several things 
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were done at the instance and request, and for the benefit of 
the said Levi F. It further charges that no change of posses- 
sion took place, but that said Levi IF. continued to reside on 
the lands, and enjoy their exclusive use and emoluments until 
his death, some three years afterwards. The Dill offers no ex- 
planation of the purpose for which the trust was created, nor 
of the character of duties, if any, which were imposed on the 
trustee. From any thing that appears in the direct averments 
of the bill, it was a naked or dry trust, imposing no duties on 
the trustee. Yet in section five of the bill is this language: 
“Complainants further show that whatever money said Gibson 
has paid on said lands in the execution of his trust, they are 
willing should be allowed him on settlement. Further show 
that the rents of said lands have been worth about eighteen 
hundred dollars per annum, since said Gibson has had posses- 
sion of the same.” Now, this clause of the bill pretty clearly 
indicates that the trust did impose duties on the trustee, and 
that he had paid out moneys in its execution. The clause 
copied contains another obscurity. The bill nowhere informs 
us who has had the possession of the lands since the death of 
Levi Ff. Warren, nor is it anywhere shown that Gibson has 
held the possession. Yet, the bill seeks to charge him with 
rents at $1,800 per annum, “since he has had possession.” The 
bill avers that Levi F. Warren died in 1870, and * left no debts, 
the same being all paid in full.” The present bill was filed in 
November, 1880. It is not shown whether the alleged trust, 
first in Thomas J. Warren, and then in Gibson, was evidenced 
by writing. But the rule is that, as to contracts the statute of 
frauds requires to be in writing, it need not be averred in the 
pleading that they were in writing. That question arises on 
the evidence. 

Under the principles settled in Patton v. Beecher,—62 Ala. 
579—if the trust attempted to be set up in this case imposed, 
by agreement of the parties, active duties on the trustee, then 
it did not result by implication or construction of law, and is 
not valid, unless it was created by instrument in writing signed 
by the party creating, or declaring the same, or his agent or at- 
torney lawfully authorized thereto in writing. And we may 
here repeat the forcible language employed in that case, that 
“it is difficult to conceive of any good motive a grantor can 
have in the execution of an absolute conveyance, intending that 
the grantee shall be the mere repository of a naked legal title, 
while he reserves the exclusive beneficial interest.” We may 
add, if such conveyance is made, or procured to be made, with 
vicious intent-—that is, with the intent either to delay, or to 
hinder, or to defraud ereditors,—it is void, whether the trust be 
declared in writing or not. 
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Another feature of the case made by the bill may be com- 
mented on. It charges that Levi F. Warren died in 1870. 
The present bill was filed in November, 1880, probably more 
than ten years afterwards. Now, it is not averred when 
Gibson took possession, nor, indeed, that he ever took posses- 
sion. To be liable for rents, he must have had possession, actual 
or constructive; and yet rents are claimed in this suit. 

We hald that the averments of the bill in this case, so far as 
they relate to the lands in Alabama, are too indefinite and am- 
biguous to base relief upon. To decree and establish a result- 
ing trust, the allegations and the proof should be clear. 

The averments of the bill as to the lands in Texas are still 
more faulty. As to lands without the State, our courts can ex- 
ercise no jurisdiction ¢v rem, or, affecting the ves. If title or 
power affecting these lands was obtained from complainants 
by duress or fraud, then, upon proper averments and proof, 
complainants can obtain a personal decree, vacating such title 
or power. So, if Gibson has converted those lands into money, 
or has realized moneys from them, then he can be compelled to 
account, either at law or in equity, as the nature of the ae- 
counts, or the character of the relief may require.—ZLide 
v. Parker, 60 Ala. 165. 

The bill in its present form is too indefinite to authorize 
relief. We can not know whether the defects can be cured by 
amendment. If the complainants desire to amend, they must 
apply to the court below. The cause having been submitted 
only on demurrer, and decreed in vacation, it is still pending in 
that court. A decree, simply sustaining a demurrer, without 
further order disposing of the cause, is not a final decree. 


Aftirmed. 


Edwards, Hudmon & Co. v. Meadows. 
Action on Promissory Note; Defense, Failure of Consideration. 


1. Sale of personal property; what not a deliverya—Where one agreed 
to sell to another a threshing-machine which had been loaned to, and 
was in the possession of a third party, and gave to the purchaser an or- 
der on the party in possession for the machine, the purchaser executing 
his note for the purchase-money,—he/d, in the absence of proof that the 
parties so int-nded, that this did not constitute a delivery of the machine, 
or vest the title thereto in the purchaser. 

2. Sam’.—To constitute a d+livery in such case, the party in posses- 
sion must deliver the michin2, or cons2nt to attora to the purchaser so as 
to become his bailee. 
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3. Same; waiver of delivery.—lt the purchaser in such case voluntari- 
ly consents to let the party in possession retain the machine for a definite 
period of time, as a matter of favor, this will operate a waiver of the de- 
livery ; but no such waiver can be implied from the fact, that the purchaser, 
acting under the moral coercion of necessity dictated by the situation, as 
where the bailee refuses to deliver until he has finished a certain amount of 
work, or agrees to deliver only after he has finished the work, merely 
submits to the bailee’s continued possession as the best arrangement he 
can make under the circumstances. The party in possession does not 
thereby become the bailee of the purchaser, but he continues his original 
custody of the machine as the bailee of the vendor. 

4. Notice of sale under power contained in a mortgage; what sufficient. 
Posting a notice of sale at the court-house door, and another at the post- 
office, in the city of Opelika, is a strict compliance with a power of sale 
contained in a mortgage, which reqtired that the sale should be adver- 
tised by posting notices thereof “in two publie places in Lee county.”’ 


Apprrat from Lee Cireuit Court. 

Tried before Hon H. D. Crayton. 

This was a suit on a promissory.note by Edwards, Hudmon 
& Co. against T. C. & J. Meadows, and was commenced on 
September 20th, 1881. The defendants pleaded (1) “that the 
consideration of the note sued on had failed,” and (2) that said 
note was given for a threshing-machine which the defendants 
purchased, without seeing, it then being in the possession of 
one Bascom Brooks; that the machine was warranted to be in 
good condition in every respect, but when it was tendered to 
defendants, it was broken and in no respect sutticient for thresh- 
ing grain, and that thereupon they refused to receive, and nev- 
er did receive the same. Two other pleas were also filed, al- 
leging a warranty of the machine, and a breach thereof, one of 
which was pleaded in bar, and the other claimed damages re- 
sulting from the breach of the warranty by way of set-off. 
From the judgment-entry it appears, that the cause was tried 
on issue joined on the pleas above stated. 

The evidence introduced on the trial tended to show, that J. 
Meadows, acting for defendants, applied to the plaintiffs, who 
resided and did business in Opelika, in this State, in the sum- 
mer of 1879, to purchase a threshing-machine. The plaintiffs 
showed him the only machine they then had, stating the price. 
Meadows, after examining the machine, remarked that he was 
not then ready to purchase, but that he would write from Sa- 
lem by the afternoon’s mail whether he would take it, request- 
ing the plaintiffs not to sell until they heard from him; but to 
this the plaintiffs replied that they could not hold the machine, 
but would sell to the first purchaser they found. Meadows 
then left, and shortly afterwards the plaintiffs loaned the ma- 
chine to one Brooks to be used by him until another machine, 
which they had ordered for him, arrived. Meadows on the 
same day wrote to plaintiffs from Salem, that he would take the 
machine, and on the morning of the following day he returned 
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for the machine, when he was informed of the loan to Brooks, 
the plaintiffs further stating that they expected Brooks’ machine 
in about ten days. Meadows returned for the machine about ten 
days afterwards, when the plaintiffs, having information leading 
them to believe that the machine ordered for Brooks would ar- 
rive that night, agreed to give to Meadows an order for the ma- 
chine which they had loaned Brooks, which was done ; and there- 
upon the said Meadows, in the name of the defendants, execut- 
ed the note sued on, and also another note for S70, and also a 
mortgage on the machine to secure the last mentioned note. 
This mortgage was introduced in evidence, and contained a pow- 
er authorizing the plaintiffs to take possession of, and to sell 
the morgaged property at public outery, after “advertising for 
ten days by posting written notices in two publie places in Lee 
county.” Meadows took the order and delivered it to Brooks, 
who was then engaged in threshing wheat for one Harvey about 
six miles from Opelika. There was some conflict in the evi- 
dence as to what took place between Meadows and Brooks af- 
ter the order was delivered. The evidence for the defendants 
tended to show, that Brooks on reading the order, said that * he did 
not know how about it,” and afterwards said that Meadows “ could 
not get the machine until he had threshed Harvey’s grain, which 
he could do in a very short time;” that with this understand- 
ing Meadows went home, and returned on the next morning 
with a wagon to gei the machine; that he found Brooks thresh- 
ing wheat with the machine, and that Brooks then told him 
that “he had reconsidered the matter, that he had the dead- 
wood on them, and that he would not let Meadows have the 
machine unless they [the plaintiffs] furnished him another ;” 
that after this, and while Meadows “was waiting,” a crank- 
shaft of the machine was broken, and Brooks thereupon sent 
an order to the plaintiffs for a new one. The testimony of 
Brooks, who was examined on behalf of the plaintiffs, tended 
to show, that, on reading the note from plaintiffs, he told Mead- 
ows that if he would allow witness to finish Harvey’s wheat, 
which he could do in a few hours the next morning, witness 
would let him have the machine; that Meadows returned on 
the following morning for the machine, and that while witness 

yas engaged in threshing Harvey’s wheat, and while Meadows 
was waiting for the machine, a crank-shaft was broken. This 
witness further testified that the shaft could have been easily 
replaced with another at a small expense. 

After the shaft was broken, as the evidence further tended 
to show, Meadows returned to the plaintiffs, told them what 
had occurred, and asked Edwards, one of the firm, whether 
“they did not intend to make some reduction, which Edwards 


refused to do,” referring Meadows to the other plaintiffs with 
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whom he had made the trade. ‘Some time afterwards,” Mead- 
ows went to the office of the plaintiffs’ book-keeper, and “asked 
to let him see the notes and mortgage he had given,” and when 
they were handed to him, he said to the book-keeper that “he 
believed he would take them up.” The book-keeper asked him 
whether he meant that he would pay the notes, to which Mead- 
ows replied, “no, I believe I will not take the machine.” 
The book-keeper then demanded a return of the papers, and 
Meadows having refused to deliver them, they were te from 
him by force. After the law-day of the mortgage, the plain- 
tiffs took possession of the machine, and, after advertising the 
same for sale by posting written notices for ten days at the 
court-house door and at the post-oftice in the city of Opelika, 
they sold it at public outery under the power contained in the 
mortgage; and at the sale they bid it in for $100, which was 
shown to have been its fair value; and after paying the note for 
S70, they applied the balance in part payment of the note sued 
on. Itis not shown in whose possession the machine remained 
after Meadows refused to take it. This was the substance of 
the evidence introduced on the trial bearing on the questions 
raised by the bill of exceptions. 

The court, in its general charge, instructed the jury, among 
other things, as follows: 1. “ That if, at the time Meadows re- 
ceived the order, it was not accepted by him as an actual de- 
livery of the machine, but simply as a means of getting it, 
there was not, at the time of such acceptance of said order, an 
actual sale, and plaintiff can not recover.” 2. “Tl at the title 
to the machine did not pass to defendants at the time of their 
accepting the order therefor, unless the plaintiffs were able and 
willing to deliver the machine to the defendants, or the order 
was accepted as a delivery.” 3. * That if, when Meadows pre- 
sented the order to Brooks, the latter refused to deliver the 
machine to him, the plaintiffs can not recover, unless said 
Meadows waived the delivery, or unless the title passed to de- 
fendants at some other time.” 4. “That if, when Meadows 
presented the order to Brooks for the machine, Meadows ac- 
quiesced in Brooks’ retaining the machine until some time the 
next day, and, in the meantime, to thresh with it, but did not 
so acquiesce voluntarily, but only because it was the best he 
could do, and as a means of afterwards getting the machine, 
then there was no delivery, and the plaintiffs can not recover, 
unless Meadows had waived the delivery.” 5. “That, if from 
the evidence the jury find that the title to the machine never 
passed into the defendants, the plaintiffs can not recover.” 
6. “That the posting of notices, one at the court-honse, and 
one at the post-office in the city of Opelika, was not a strict 
compliance with the requirements of the mortgage as to the 
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place where the notices should be posted; and that unless 
plaintiffs have showed a strict compliance in that particular, 
they can not claim the benefits of the sale, but would be re- 
sponsible for the value of the machine, after it passed into 
their possession, irrespective of what it was sold for.” To each 
of these instructions the plaintiffs duly excepted. 

The jury returned a verdict for the defendant, on which 
judgment was rendered. The rulings of the court above noted 
are here assigned as error. 


H. C. Lixpsey, for appellants. (1) The evidence shows that 
every element of an executed sale was present; the specific 
article was designated ; there was an agreement forthe transfer 
of the title, and the price was fixed. Therefore, the title 
passed, and the plaintiffs were entitled to recover, regardless of 
what became of the machine.—Benj. on Sales, pp. 219, 220; 
Story on Sales, p. 300, § 289, note 2; 1 Chitty on Con. p. 518; 
Tuxworth v. Moore, 9 Pick. 347; Bullard v. Wait, 16 G "ay, 
55. (2) The notices of the sale under the mortgage were 
posted in strict compliance with the power of sale contained 
therein. 


W. J. Samrorp and J. M. Cuinrox, contra.—(No brief came 
to the hands of the reporter.) 


SOMERVILLE, J.—Where a vendor makes sale of personal 
property in the custody of a third person, who is his bailee, 
and gives a delivery order to the vendee, it has long been set- 
tled that this will not amount to a delivery so as to vest the 
title in the vendee, until the order is presented and such third 
person agrees to become the bailee of the purchaser, expressly 
or impliedly..—Benj. on Sales, $ 175, § 680; Bentall v. Burn, 
3 B. & C. 423; Barney v. Brown, 19 Amer. Dee. 720. It is 
true that where the custodian or bailee assents in advance of 
the sale to become the bailee of the buyer, this assent might be 
irrevocable after the sale, and the title would pass. A refusal 
by the custodian afterwards to deliver would be, not a refusal 
to become bailee, but to do his duty as such under the previous 
agreement which constituted him bailee for the purchaser. 
Benj. on Sales, § 175. So where goods are merely on the 
premises of a third_person, who is not a bailee for the owner, 
as in the case of one holding tortious possession, delivery may 
be effected by the vendor’s putting the goods at the disposal of 
the vendee, so as to be, actually or constructively, under the 
exclusive dominion of the latter.—Benj. on Sales, § 178. 

Brooks in this case was clearly the bailee of the appellants, 
the machine sold by them to Meadows being in his possession. 


Vou. LXXxI. 















1881. } OF ALABAMA. 


[Edwards, Hudmon & Co. v. Meadows. ] 


47 


The mere giving of the delivery order, without more, did not 
transfer the title of the property, or amount to a delivery, un- 
less so intended mutually by the parties, and such intention 
must be evidenced by proper proof, circumstantial or direct. 
When the order was presented to Brooks, if he had consented 
to attorn to Meadows so as to become his bailee, the delivery 
would have been complete. 

And so the delivery could have been waived by the pur- 
chaser, if he had voluntarily consented to let Brooks retain the 
machine until the next day, or for any definite space of time, as 
an act of free grace or favor from himself. But if Meadows 
acted under the moral coercion of necessity dictated by the situ- 
ation, and merely allowed Brooks to continue in custody as the 
best arrangement he could make under the circumstances, 
Brooks would not thereby become his bailee, but continued his 
original custody as bailee of the vendors, Edwards, Hudmon 
& Co. e 

In Magee 2 Billingsle y, 3 Ala. 679, the giving of an order 
for cotton pont ina warehouse and in a deliverable condition 
was held prima facie to constitute a delivery. There the 
warehouseman, however, agreed to attorn to the vendee, and 
made a memorandum of the purchaser’s name on his books in 
the usual manner of such sales. Custom, too, would probably 
exert a controlling influence in the case of sales of cotton kept 
on deposit by warehousemen, especially in large cities, which 
would take such transactions out of the operation of the or- 
dinary rule governing other classes of bailees and other kinds 
of property. 

The charges of the court in relation to the delivery of the 
property in controversy were in accordance with these views 
and there was no error in them. 

The court erred, however, we think, in charging that the 
posting of one notice at the court-house door, and another at 
the post-office, in the city of Opelika, was not a strict compli- 
ance with the requirement of the mortgage, which was that 
advertisement of foreclosure should be made by posting written 
notices “in two public places in Lee county.” No two places 
in the entire county could probably have been selected which 
were more public, or where the attention of more persons 
would have been called to the intended sale. It would be un- 
reasonable to suppose that separate municipalities were contem- 
plated, or separate localities out of the same municipality. 
Reversed and remanded. 
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Snedecor, Adm’r, v. Watkins. 


Bill in Equity by Creditor to set aside Deed to Land as 
Fraudulent and Void. 


1. Bill in equity by creditor to set aside voluntary conveyance; when 
adverse possession for ten years by grantee a bar.—Adverse possession for 
ten years by a grantee in a voluntary conveyance of land, executed 
while the grantor was surety on a guardian’s bond, is, under the statute 
of limitations, a good defense to a bill filed by an administrator of the 
deceased ward, to have the conveyance set aside as fraudulent, and the 
land subjected to the payment of the guardian’s liability to his ward. 

2. Same.—As the purpose of the proceedings in such case is not to 
@btain a personal judgment on the debt or liability, or to recover the 
land, but to have the grantee declared a trustee in invitum, it is imma- 
terial that the right of ‘the complainant to proceed against the surety of 
the guardian arose within ten years prior to the commencement of the 
suit. 


Appear from Greene Chancery Court. 

Heard before Hon. Tuomas Cosss. 

On 12th May, 1845, William W. Long was duly appointed 
by the Orphans Court of Greene county the guardian of 
Lunsford Long, a person of unsound mind, and, as such guardian, 
executed a bond in the penal sum of $2,400, with Benj. L. 
Long and Bryan Watkins as his sureties, took possession of the 
estate of his ward, and continued as such guardian until his 
death, in 1865. After his death, in 1866, a final settlement of 
his guardianship was made by his administrator, and on that 
settlement it was ascertained that his estate was indebted to the 
ward in the sum of $1,024.23. On 27th November, 1866, 
Bryan Watkins executed deeds of gift conveying certain lands 
to his children, who thereupon took possession, and lave since 
continued in the open, notorious and adverse possession of the 
lands conveyed by the deeds, claiming title thereunder. In 
1867, Bryan Watkins died, and afterwards his estate was de- 
clared insolvent, and as an insolvent estate was finally settled. 
In July, 1870, Lunsford Long, without having been restored to 
sanity, died, and in November, 1877, Frank P. Snedecor was 
appointed the administrator in chief of his estate. The bill in 
this cause was filed in March, 1879, by said administrator 
against Robert E. Watkins and others, the grantees in said 
deeds, seeking to have the deeds set aside as “fraudulent and 
void, and the lands thereby conveyed sold for an alleged balance 
due the complainant as such administrator, on account of the 
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said guardianship of his intestate. Among other defenses to 
the bill, the defendants pleaded that they had been in the open, 
notorious and adverse possession of the lands sought to be con- 
demned for more than ten years, claiming title under said deeds, 
and that the complainant’s claim, as against them, was barred 
by the statute of limitations of ten years. 

On final hearing on pleadings and proof, the chancellor was 
of the opinion that the complainant was not entitled to relief, 
and caused a decree to be entered dismissing his bill; and that 
decree is here assigned as error. 


Sxepecor & Heap, for appellant. 
Tros. W. CoLEmMan, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—This bill was tiled by the administrator 
of a ward, in order to set aside as fraudulent certain voluntary 
conveyances of real estate made by the surety of his guardian. 
These deeds of gift were executed by Bryan Watkins in 
November, 1866, he being then liable as surety on the bond of 
William Long, who was guardian of Lunsford Long, a person 
now compos mentis, The lands were conveyed to the grantor’s 
children, in consideraticn of natural love and affection, and the 
grantees at once entered into possession, and held the lands ad- 
versely from November, 1866, until March, 1879, when this 
bill was tiled—a period of over twelve years. 

Under this state of facts the chancellor, in our opinion, prop- 
erly dismissed the bill. The case made by the bill was barred 
under the plea of the statute of limitations of ten vears ad- 
verse possession by the defendants. This possession was 
adverse, open, notorious, uninterrupted, and accompanied with 
acts of ownership, and this completed the bar as against all the 
world, save only such persons as are exempted expressly from 
the operation of the statute by certain sections of the Code. 
In Barclay v. Smith, 66 Ala. 230, such a title was held to pre- 
vail against the title acquired by a purchaser at execution sale, 
although the action of ejectment was brought within ten years 
after the sale, and the lien of the execution was never lost. 
The principle there settled is conclusive of this case. It does 
not change the case that the right of the complainant to pro- 
ceed against the guardian’s surety arose within ten years before 
the commencement of this suit, as the purpose of the proceed- 
ing is not to obtain a personal judgment on the debt, nor is ita 
suit for the land. It is an effort to have the defendants, who 
are voluntary donees of the lands, declared trustees 7m invitum 











SUPREME COURT (Dec. Term, 
{Hibbler v. Sprowl.} 


as to the lands conveyed to them by Bryan Watkins. Their 
adverse possession is a complete answer to this, it having ma- 
tured by lapse of time into a good title. Any other doctrine 
than this might be perverted to unsettle a large proportion of 
land titles in the Commonwealth, and would be in derogation 
of the chief purpose of the statutes of limitation, which are 
designed to quiet litigation and give repose to titles.— Lockard 
v. Nash, 64 Ala. 385; Smith v. Roberts, 62 Ala. 83. 
The decree of the chancellor is affirmed. 


Hibbler v. Sprowl. 
Bill in Kquity to set aside Deed to Land Us Fraudulk nt. 


1. Bill in equity; service on infant defendants ; when erroncous.—The 
mode for the service of summons to answer bills in equity issuing against 
infants, prescribed by the 25rd Rule of Chancery Practice, is exclusive 
of all other modes; and hence service on infant defendants personally, 
whose parents are living and not interested adversely to them, whether 
they are of tender years or have nearly attained their majority, is irregu- 
lar; and the appointment of a guardian ad /item on such service is pre- 
mature and erroneous. 

2. Same; when appointment of guardian ad litem erroneous under 26th 
Rul of Chancery Practice.—Where a bill in equity, to which infants were 
made parties defendant, and which was verified by atlidavit, avers the 
fact of infancy, but omits to state whether the infants were over or under 
the age of fourteen years, and no affidavit was filed stating the fact, the 
appointment of a guardian ad Jitem for them in such case is violative of 
the 26th Rule of Chancery Practice, and will not support a decree against 
them. 


Aprrrat from Pickens Chancery Court. 

Heard before Hon. A. W. Dittarp. 

In 1874, Bird Ivey executed and delivered a deed of trust 
conveying a large body of lands situate in Pickens county, in 
this State, to a trustee therein named, to secure certain debts 
recited in the deed to have been owing by the grantor to James 
L. Hibbler. This deed contained a power of sale.on default in 
the payment of the secured debts. In 1875, after the law-day 
designated in the deed, the trustee sold the lands conveyed by 
the deed under the power of sale contained therein, and at the 
sale Hibbler, the beneficiary, became the purchaser, to whom 
the trustee executed a deed, conveying to him the lands. A fter- 
wards, in 1876, Hibbler executed a deed of gift conveying these 
lands to his children and grandchildren, therein named and 
designated, as tenants in common, among whom were Mary F. 
VoL. LXXI. 
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Windham, wife of Walter D. Windham, his daughter, and 
their children. The bill in this cause was filed by John M. 
Sprowl, a judgment creditor of Bird Ivey, against James L. 
Hibbler and his children and grandchildren, who are grantees 
under said deed executed by him, and others, seeking, among 
other things, to have the deed executed by the trustee to Hib- 
bler, and the deed exeeuted by the latter to his children and 
grandchildren set aside as fraudulent and void, and the lands 
sold for the payment of the complainant’s judgment. The 
other facts necessary to an understanding of the opinion are 
stated therein. The chancellor, on the hearing, had upon the 
pleadings and proof, caused a decree to be entered granting the 
complainant relief, and from that decree this appeal was taken. 


T. W. Coreman, M. L. Sransen, E. Moraan and Warts & 
Sons, for appellants. 


Lewis M. Sronr, and Terry & Jounston, contra. 


BRICKELL, C. J.—The conveyance of the lands, made to 
his children and grandchildren by James L. Hibbler, consti- 
tuted them tenants in common. The grandchildren were, of 
consequence, materially interested in the subject-matter, and 
necessary parties to the suit. As is shown by the bill, they 
were infants, residing with their parents. The 28rd Rule of 
Practice preseribes the mode in which summons issuing to 
them must be served, and is exclusive of all other modes of 
service. The parents being in life,service upon one of them 
for the infants must have been made. There is no authority 
for service upon them personally, whether of tender years or 
closely approaching majority. The children of Walter D. 
Windham were personally served—there was no service for 
them on either of the parents. It follows they were not regu- 
larly before the court; and the appointment of a guardian ad 
“item for them was premature and erroneous. For all the in- 
fant defendants a guardian ad /item was appointed, though the 
bill, veritied by affidavit, averring their infancy, omits to state 
whether they were above or under the age of fourteen years, 
nor was an affidavit filed stating the fact. This was violative 
of the 26th Rule of Practice, a strict observance of which has 
always been required to support decrees against infants. These 
are errors compelling a reversal of the decree, and we do not 
deem it proper to consider any other of the assignments of, 
error, as it may be necessary to retake the testimony so far as 
the infants are concerned. The adult defendants are doubtless 
concluded by the testimony already taken; but as the infant 
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defendants are not, and may hereafter possibly present a dif- 
ferent state of facts, we leave all other questions undetermined. 
Reversed and remanded. 


Taylor, Guardian ad litem, v. MeCall, 
Adwm’r. 


Final Settlement of Decedent's Festate in Equity. 


1. Estate of decedent; when released from claim.—Where an attorney, 
employed by an administrator to represent him on final settlement of his 
administration, gave to his client a receipt acknowledging payment of his 
fee for services rendered, although in fact the fee was not paid; and on 
such receipt as a voucher the administrator was allowed a credit on his 
settlement for the amount thereof, it must be conclusively presumed that 
the attorney thereby consented to look to the administrator alone for 
yayment, and to discharge the estate and trust fund from all claim he ever 
frac therefor. 

2. Settlement of administrator’s accounts; what not a proper credit. 
In such case, the attorney can not, by the voluntary, unsolicited act of 
the administrator de bonis non, obtain payment of his claim out of a bal- 
ance which the estate owes to the administrator in chief, as ascertained 
by decree on his final settlement; and if the administrator de bonis non 
vay the claim, he can not be allowed credit therefor on the settlement of 
his administration. 


AprraL from Choctaw Chancery Court. 

Heard before Hon. A. W. Ditrarp. 

Appeal by George W. Taylor, guardian ad /étem of KR. P. 
Roach, a minor, from a decree rendered by said Court of Chan- 
cery on the final settlement of E. McCall’s administration upon 
the estate of Rozena Roach, deceased. 

The opinion states the facts. 


Gro. W. Taytor, for appellant. (No brief came to the hands 
of the reporter.) 


Warrs & Sons, with whom were Sprorr & Aurman, contra. 
(1) It is shown that the services rendered by the attorneys 
were properly rendered to the administrator in chief, and the 
fee therefor had never in fact been paid by him. This fee was 
rightly paid by the administrator de bonis non, and he was prop- 
erly allowed a credit therefor.—Hearrin v. Savage, Adm’r, 16 
Ala. 286. (2) It appears clearly by the settlement made in 
1874 by Roach, administrator, that the estate was indebted to 


him $340, allowing the credit for the attorneys’ fees; and if he 
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had been allowed no credit therefor, the estate would have 
been indebted to him $190. No injustice was done to the es- 
tate by the allowance of the fee. 


STONE, J.—Only a part of the record of the chancery pro- 
ceedings, had in this cause, has been brought before us, because 
only a ‘single question is raised for our decision. Mrs. Rozena 
Roach had died, intestate we suppose, leaving some estate, and 
John D. Roach, her husband, became administrator in chief of 
her estate. He ceased to be administrator, and Ed. McCall was 
appointed administrator de bonis non. Roach made final set- 
tlement of his administration in the probate court, was debited 
with $1,289.25, and credited with $1,630.01; thus showing a 
balance of credits in his favor of $340.76. The record does 
not inform us what decree was rendered on this settlement, or 
whether any decree was rendered for such ascertained balance, 
in his favor, or against any one. All parties appear to have 
acquiesced in that settlement. One item of credit allowed to 
Roach was for services rendered by attorneys, in that settle- 
ment, 8150. If this credit had not been allowed him, his bal- 
ance of credits would have been about $190. In that settle- 
ment, Roach filed, as a voucher, the receipt of the attorneys, 
acknowledging the payment to them of said fee of $150. On 
this voucher he obtained the credit. The present record in- 
forms us that no part of this ascertained balance of $3840.76 
has been paid to the administrator in chief. 

Ed. McCall, the administrator de bonis non, made his settle- 
ment in the Chancery Court. In his account current he claimed 
a credit of $150, paid said attorneys, for the the identical ser- 
vices they had rendered Roach in his tinal settlement, and for 
which he obtained a credit as above shown. This was objected 
to by the distributees. The attorneys testified, and doubtless 
correctly, that althongh they gave Roach a receipt for said 
$150, as paid, he in fact paid them nothing, and was insolvent. 
The chancellor allowed this credit, and this ruling is assigned 
as error—the only error complained of. 

Our rulings have been very uniform that services rendered to a 
trustee on his retainer, or by his procurement, are only a personal 
charge against the trustee, and confer no right to proceed 
against the trust fund in his hands. Paying such charges, if 
reasonable, just and proper, the trustee will be entitled toa cred- 
it in his settle vw. Gaines, 8 Ala. 791; Savage 
vw. Benham, 11 Ala. 49: yee ». Dawson, 19 Ala. 672; Mul- 
hall ». Williams, 32: Ala. 489; Pollard v. Cleaveland, 43 Ala. 
102; Steele v. Steele, 64 Ala. 438; Dickinson v. Conniff, 65 Ala. 





581; Avrkman v. Benham, 28 Ala. 501. In Haerrin v. Sav- 
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credit for reasonable fees of attorneys, who were retained bona 
Jide by a former personal representative, to protect the interests 
of the estate. Of course, to justify such payment, it must be 
shown that the former administrator is not in arrears to the 
trust; for in no other case could the trust fund be so used. 
Steele v. Steele, 64 Ala. 488. In /lenderson v. Simmons, 33 
Ala, 291, it was ruled that the receipt of a creditor, acknowledg- 
ing payment of a claim which was a proper charge against the 
estate, was a good voucher for the administrator in his settle- 
ment, although he had not in fact made payment. This was 
so ruled, because it was shown that, although the receipt was 
given, the matter was left open for adjustment on settlement 
of their private accounts. Now, this ruling can be vindicated 
only on one ground, namely: That by giving the receipt under 
the circumstances, the creditors discharged the estate, . and 
agreed to look to and trust the personal credit of the adminis- 
trator. See also //ar/in v. Bell, 54 Ala. 389. 

We are aware that in this case the record shows that the es- 
tate was indebted to the former administrator in a sum greater 
than the attorneys’ fees, claimed to have been paid by the ad- 
ministrator de bonés non, amount to. It thus appears that the 
estate owes Roach, the first administrator, nore than he owed 
the attorneys, and hence, the argument is made that the estate 
is nothing loser by the transaction. We think, however, an- 
other principle must control our ruling. When the attorneys 
gave Roach, the administrator in chief, a receipt acknowledg- 
ing payment of their claim, they furnished him a voucher upon 
which he could obtain, and did obtain a credit in his settlement. 
This was a consent on their part to look to the administrator 
alone for payment, and to discharge the estate and trust fund 
from all claim they ever had therefor. We think, on the 
grounds of public policy, this presumption must be treated as 
conclusive, and not open to be rebutted by extrinsic proof. 
Such collateral investigation would frequently lead to delay, 
expense, and embarrassing complication, and we are not willing 
to enter upon an untried experiment, the first result of which 
would be the allowance to each of two successive adiinistra- 
tors, a credit for one and the same disbursement. Many ineon- 
veniences, if not losses, might result from it, one of which would 
be the probable taxation of double commissions for one act of 
administration. If the attorneys have a claim against Roach, 
the first administrator, they must proceed against him person- 
ally. They can not, by the voluntary, unsolicited act of the 
administrator de bonis non, obtain payment out of the alleged 
balance the estate owes Roach. That is not the process by 
which one indebted can be made to pay the debt of his creditor. 
VoL. LXXI. 
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For the error in allowing the administrator de bonis non credit 
for the attorneys’ fees, discussed above, the decree of the chan- 
cellor is reversed and the cause remanded. 


Rothe ¢. Bellingrath. 
Mututory Action to enforce Mechanie’s Lien. 


lL. Mechanie’s lien Jor HMprove ments on rented premises; ertent of. 
Where buildings or other improvements are erected on leased or rented 
land, at the request, and on the exclusive credit of the lessee, the statutory 
lien of the contractor extends not only to such improvements and erec- 
tions as may be constructed by him, but also to the unexpired leasehold 
term of the premises on which the improvements are made, not exceed- 
ing one acre. 

2. Same.—While the statute also extends such lien to the materials 
furnished, this involves the necessary implication that the materials 
must be capable of practical identification, when the lien is sought to be 
enforced specifically on them; and hence, where the materials are fur- 
nished to a lessee and are by him used in repairs on the rented premises, 
and are so merged in the freehold as to be Incapable of severance, the 
contractor or material-man has no lien thereon, but merely a lien on the 
leaschold estate. 

3. Same; taken subject to conditions in lease.-—Where the lien attaches 
to a leasehold interest, it is subject to all the conditions of the lease ; 
and where the lease has been forfeited, the holder of the lien must pay 
to the lessor ‘‘all arrears of rent, or other money, interest and costs due 
under the lease,’’ before he can acquire the rights of the lessee there- 
under, even by purchase. 

4. Ruk of common law as to repairs on leased pre mises : statute to be 
construed in harmony therewith.—At common law the burden of repairs 
Was always cast on the tenant, and the landlord was under no implied 
obligation to keep the rented premises in repair; and the statute provid- 
ing a lien in favor of mechanics and material-men for improvements 
erected on rented lands (Code of 1876, § 3443), must be construed in har- 
mony With this principle, so far as its letter will permit. 
>» When evidence of the amount due under the lease for rent or dam- 
ages inadmissible. —Ina proceeding under the statute to entorce the statu- 
tory lien in favor of a material-man for*materials furnished under a con- 
tract with the lessee, against the leasehold estate, the amount of the rent 
due the lessor by the lessee, or of any other moneys or damages accruing 
under the lease, is not a material issue; and hence, testimony tending to 
show that fact is immaterial and inadmissible on the trial, although it 
may become material after judgment in favor of the plaintiff, and a pur- 
chase of the leasehold estate thereunder. 

6. When lessee not the agent of the lessor.—Where the lessee is author- 
ized, by the terms of the lease, to erect improvements on the rented prem- 
ises on his own credit and at his own expense, which are to become the 
property of the lessor at the termination of the lease, the value thereof 
to be paid by him in money, or be deducted from rent then due, this does 
not constitute the lessee the agent of the lessor for the erection of such 
improvements, nor does it impose on the lessor the duty or obligation to 
pay therefor. 
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Appear from City Court of Montgomery. 

Tried before Hon. J. A. Miynts. 

This was an action commenced under the statute by F. W. 
Rothe against H. Bellingrath, John N. Murphy and John 
Wilson, to enforce a mechanie’s lien for materials and machinery 
alleged to have been furnished by the plaintiff under a contract 
with the defendant Bellingrath, for a mill which had been leased 
by the latter from the defendant Wilson. The complaint con- 
tains two counts. In the first count it is averred that the de- 
fendant Murphy had “some interest in the subject-matter of 
this controversy, the precise nature of which to plaintiff is un- 
known ;” and that the defendant Wilson is the owner in fee of 
the mill and land on which it is erected, and that the defendant 
Bellingrath holds the same under some contract of lease, the 
precise terms of which are unknown to plaintiff. In the second 
count it is averred that Bellingrath was authorized by Wilson 
“to have said machinery put up, and said materials ne 
for said mill and on said land; and that said Bellingrath, 
making said contract and causing said machinery to be put a 
and said materials to be furnished, was the agent of said Wilson, 
and acted for him and in his behalf ;” and that “ said mac hinery 
was put up and said materials were furnished with the knowl- 
edge and consent of said Wilson,” and for the immediate benefit 
of all the defendants. It is also averred in this count, that the 
defendant Murphy has some interest in the subject-matter of 
the controversy, the precise nature of which is unknown to the 
plaintiff. No other part of the pleadings is set out in the 
record. 

The evidence introduced on the trial showed, that on Ist 
February, 1578, the defendant Wilson, by contract in writing, 
leased to the defendant Bellingrath the mill (a steam grist mill), 
described in the complaint, for one year, with the privilege of 
renewing the lease for three years, at an annual rent of $700, 
payable quarterly, Wilson reserving the right to terminate the 
la and to re-enter upon default in the payment of the rent 
as stipulated in the contract, and Bellingrath agreeing to keep 
the mill in operation and in good working condition. After 
providing that Bellingrath should have the privilege of erect- 
ing and carrying on a steam ginnery near the mill, and of 
making other improvements, it is stipulated in the lease that 
“all the improvements so erected by the said Bellingrath and 
remaining at the expiration of this lease, are then to ‘belong to 
the said John Wilson,” the value thereof, as ascertained by 
three disinterested persons, to be paid for by him, or to be de- 
ducted from the rent then due and unpaid. It was further 
shown by the evidence, that Bellingrath having taken posses- 
sion of the mill property on 1st February, 1878, the plaintiff, 
VoL. LXXI. 
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knowing that he had rented the property, but not knowing the 
terms of the lease, under a contract made on that day with 
Bellingrath, furnished him certain machinery and materials for 
use in improvements in and upon the mill, which were after- 

wards so used, the improvements having been put upon the 
building known as the * mill-house” by another at Bellingrath’s 
expense, and affixed to the soil ; that no contract was made with 
Wilson in reference to the articles so furnished, but he knew 
the use to which they were put; that the improvements were 
needed, and the price charged therefor was reasonable; that 
there was due the plaintiff on account of said materials and 
machinery, a balance of $407.34, with interest; that the de- 
fendant Murphy was interested in the lease with Bellingrath ; 
that the mill was operated about four months under the lease, 
and was then abandoned, and that on Ist November, 1878, after 
this suit was commenced, Wilson, took possession of it again ; 
and that the plaintiff, not having been paid for the machinery 
and materials furnished by him, duly filed in the office of the 
judge of probate of Montgomery county, the county in which 
the property was situated, his claim therefor, as required by 
the statute. 

On the trial the defendant Wilson was allowed by the court, 
against the plaintiff's objection, to read to the jury a letter 
written by the plaintiff to said defendant, “introducing de- 
fendant Bellingrath” to him, and the plaintiff excepted. The 
defendant Wilson was also allowed to prove, against the plain- 
tiff’s objection, that Bellingrath owed him for the rent of the 
mill property from Ist February, 1878, to Ist November, 1878, 
amounting, with interest, to about S700, and the plaintiff ex- 
pe The defendant Wilson, was also allowed by the court, 

gainst plaintiff’s objection, to introduce evidence tending to 
io that the defendant Bellingrath had damaged the mill 
about $300, by carelessly and negligently running it, and the 
plaintiff excepted. The evidence for the defendant Wilson 
further tended to show that the said improvements so placed 
upon the mill were not such as were authorized by the contract 
ot lease 

The foregoing being the substance of the material parts of 
the evidence bearing on the questions reserved for the consid- 
eration of this court, the Circuit Court charged the jury, ew 
mero motu, among other things, ‘that if they believed from 
the evidence in this case, that the rent due and unpaid to Wil- 
son, and the damages to the mill by the lessee were greater than 
the value of the improvements, materials furnished, “ete, placed 
there by plaintiff, then the plaintiff can not recover in this 
ease, and they should find for the defendants.” To this charge 
the plaintiffs excepted. The court refused to give to the jury 
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the following charge, among others requested in writing by 
the plaintiff, and he excepted, to-wit: “4. If the jury find from 
the evidence that Wilson authorized Bellingrath to have the 
machinery put up, and that the plaintiff did put it up, then 
they must find that the plaintiff has a lien on the whole prop- 
erty.” 

The plaintiff was compelled to take a non-suit in consequence 
of the adverse rulings of the Cireuit Court. The rulings 
above noted are among the assignments df error here made. 


Lesrer C. Svrrn and Taomas Hl. Crark, for appellant. 
(1) The plaintiff's lien not only included the materials and ma- 
chinery furnished, but also the leasehold term ; and in the event 
of a forfeiture of the lease the purchaser * shall be held to be 
the assignee of such leasehold term,” and may pay up the 
rent, ete., and continue as lessee.—Code of IS76, $$ 5442, 3443. 
(2) But under the lease Bellingrath was authorized to have the 
improvements made, and Wilson was to pay him for them at 
the end of the term. This constituted Bellingrath the agent of 
Wilson for that purpose.—Phillips on Mechanie’s Lien, $ 90; 
Woodward v. Lethy, 36 Penn. St. (12 Casey . 437. The plain- 
tiff, therefore, had a lien, not only on the leasehold estate, but 
also on the fee. (3) Under the statute the lien is inchoate 
until the statutory requirements are complied with; but when 
they are complied with the lien becomes perfect, and relates 
back to the beginning of the work.— Welch v. Porter, 63 Ala. 
225. The lien was, therefore, perfect before Bellingrath owed 
Wilson anything for rent, pr had damaged the machinery by 
carelessness in running it; and it was not affected by the for- 
feiture of the lease.—See Phillips on Mechanies’ Lien, § 192; 
Gaskill v. Trainer, 3 Cal. 334: Montandon v. Deas, 14 Ala. 
33: Kunig ». Mueller, 39 Mo. 165. 


Rice & Winey and Croprox, Herserr & Cuampers, contra. 
(No brief came to the hands of the reporter. ) 


SOMERVILLE, J.—Under the provisions of the present 
Code, a mechanie’s lien, whether for work and labor done, or 
for materials furnished, is binding “only to the extent of all 
the right, title and interest owned therein by the owner or pro- 
prietor of such building, erection or other improvement [as 
may be constructed by contract for any person| for whose ¢/- 
mediate use or benefit the labor was done or things were fur- 
nished.”—Code, 1876, § 3441. 

Where buildings or other improvements are erected on leased 
or rented lands, at the request and on the exclusive credit of 
the lessee, the contractor’s lien is extended by the statute, not 
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only to such improvements and erections as may be constructed 
by him, but also to the unexpired leasehold term of the lot or 
land, not exceeding one acre, on which the improvements are 
made.—Code, $$ 3440, 3443. It is also made to fasten on the 
fixtures or materials furnished. But this must, of course, in- 
volve the necessary implication, that these materials, in order 
to authorize the enforcement of such lien on them specifically, 
must be capable of practical identification. This can not be, 
where they are used merely for reparrs and are so merged in 
the freehold as to be incapable of severance. 

It never was intended, however, that the lessee should have 
power to bind the interest of the lessor. He can only bind the 
improvements or erections which are capable of both identifi- 
cation and practical severance, and the leasehold estate. But 
when the lien attaches to the leasehold interest, it is subjeet to 
all the conditions of the lease. And where the lease has been 
forfeited, the holder of such lien, before le can be placed in 
the shoes of the lessee, even by becoming the purchaser of the 
leasehold term and the improvements, must first pay to the 
lessor “all arrears of rent, or other money, interest and costs 
due under the lease.”—Code, § 3443; Phillips on Mech. Lien, 
§ 192, $ 90. Atecommon Jaw the burden of repairs was always 
cast on the tenant, and the landlord was under no implied obli- 
gation to keep rented premises in repair. The statute must be 
construed in harmony with this principle, so far as its letter 
will permit. Phil. on Mech. Lien, § 90. 

Where the cardinal facts are established, bringing a case 
within the purview of the statute, the only further issues re- 
quired to be submitted to the jury are, the amount of the debt 
claimed, and the description ot the particular property sought 
to be charged with a lien for its satisfaction.— Code, $$ 3451 52. 

It is thus clearly evident that the amount of the rent due the 
lessor by the lessee, or that of any other moneys or damages 
accruing under the lease, is not a material issue on the trial for 
the enforcement of a meehanic’s lien under the statute. It 
may become material, however, after the rendition of a judg- 
ment in favor of a plaintiff, where, in seeking to pir ia ‘e such 
judgment, he becomes the purchaser of the leasehold estate, 
or where a third person purchases such interest of the lessee. 
The purchaser at such sale takes the estate em onere —subje ct 
to these claims of the lessor—and hence their relevancy after 
sale made under execution on the judgment.—Code, § 3443. 
The court below, therefore, erred in permitting evidence to be 
introduced, showing the amount of rent due by Bellingrath to 
Wilson, and also in admitting evidence of the ‘dam: age alleged 
to have been done by the lessee’s carelessness in running ‘the 
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mill. These facts were irrelevant and should have been ex- 
cluded. 

There was no evidence tending to show that Bellingrath was 
the agent of Wilson, and no such relationship can be implied 
from that of landlord and tenant. He was merely authorized 
by Wilson to put up certain improvements, on his own credit 
and at his own expense. The agreement that the lessee should 
be re-imbursed for them, by deducting their valuation from 
rents, does not change the case. It was rather a negation of 
the fact of agency than otherwise.— Wills v. Matthews, 7 Md. 
315; MeCarty v. Carter, 49 Ill. 53; Phil. on Mech. Lien, 
§ 89. The fourth charge was, for these reasons, properly re- 
fused. 

The letter written by the plaintiff to Wilson, and introducing 
Bellingrath, was improperly admitted in evidence. It had no 
legitimate bearing on the issues submitted to the jury and was 
irrelevant. 

Reversed and remanded. 


Beard v. The Union & American Pub- 
lishing Company. 


Action against Surety on Agent's Bond. 


1. Section 4 of Art. 14 of constitution construed.—Soliciting and re- 
ceiving subscriptions for a newspaper published in another State by a 
corporation, is not doing ‘‘ business’’ in this State, within the meaning 
of section 4, Art. 14, of the constitution, prohibiting foreign corpora- 
tions from doing any business in this State without having at least one 
known place of business, and an authorized agent or agents therein. 

2. Set-off by surety of debt due principal; when not available.—Sure- 
ties, when sued alone, can not, without the consent of their principal, 
avail themselves, by way of set-off, of a debt due from the plaintiff to 
the principal at the commencement of the suit. 


Appr from Marshall Cireuit Court. 

Tried before Hon. Le Roy F. Box. 

This action was commenced on 27th March, 1879; was 
brought by the Union and American Publishing Company, a 
body corporate created and existing under the laws of the State 
of Tennessee, the appellee, against James P. Beard and others, 
the appellants, and was founded on a bond executed by them, 
by which they covenanted and agreed “to pay to the proprie- 
tors of the American, a newspaper published in the city of 
Nashville, Tennessee, all damages which they may sustain by 
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the default, dereliction or failure of J. L. Burke as a general 
agent for said newspaper, to make, after a deduction of 10 per 
centum commissions, semi- monthly, or at least monthly remit- 
tances to the said proprietors of the said American of all mon- 
eys which he may collect for subscriptions, or other Wise, to the 
said American, so long as he may act as agent for same.” Burke 
did not execute the bond and he was not a party defendant to 
the suit. A breach of the bond was duly averred and the plain- 
tiff claimed the sum of $78.70 as due thereon. The defendant 
filed two pleas, setting up, in substance, that the cause of action 
declared on was founded upon and grew out of business done 
by plaintiff in this State, and that at the time such business was 
done, said plaintiff was a foreign corporation, and then had no 
known place of business in this State. A demurrer to the plea 
having been overruled, the cause was tried on issue joined there- 
on, the trial resulting in a verdict and judgment for the plain- 
tiff. 

The plantiff's evidence tended to show that the plaintiff was 
the proprietor of the newspaper mentioned in the bond; that 
on the faith of the bond Burke was appointed plaintiff's agent 
to solicit and receive subscriptions for said newspaper, and ‘that 
under the appointment he did solicit and receive subscriptions 
for said paper “in and out of Marshall county, Alabama, up 
and down the Tennessee valley, along the line of the South & 
North Alabama railroad and the Alabama and C hattanooga 
railroad, by approaching persons wherever he found them, 
both along said lines, and routes, and also on the streets and in 
the houses in Guntersville ;° that of the money so received for 
subscriptions he failed to remit a stated amount; and that while 
acting as plaintiff's agent, Burke, with his family, resided at 
Guntersville, Alabama, and he caused an advertisement to be in- 
serted in a newspaper published in said town, that he was plain- 
tiff's agent for the purpose of soliciting and receiving said sub- 
scriptions, at Guntersville. Burke was examined as a witness 
for defendants, and his testimony tended to show, that while 
he was acting as agent for plaintiff, he had no place of business 
in Guntersville or elsewhere; and that the plaintiff was indebt- 
ed to him for services rendered by him, at its instance and _re- 
quest, as special correspondent for plaintiff's newspaper, in a 
stated amount, which exceeded that which the plaintiff claimed 
in this cause. But no testimony was offered tending to show 
that Burke consented that the defendants might use this amount 
as a set-off. 

At the plaintiff's request in writing, the court instructed the 
jury (1) as to what constituted a known place of business with- 
in the meaning of section 4 of Art. 14 of the constitution; and 
(2), in substance, that Burke was not sued in this action, and to 
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authorize the defendants to set off what the plaintiff owed him, 
he must have consented thereto, and the jury were not allowed 
to assume that he had consented, but such consent must be 
shown by the evidence. To each of these charges the defend- 
ants excepted, and here assign them as error. 


Iarvirn & Dickenson, for appellants. 


Rogsrsson & Brown, contra. 





STONE, J.—Section 4, Article 14, of the constitution has 
no bearing on the question raised in this case. Receiving sub- 
scriptions to a newspaper, or collecting the money therefor, al- 
though the paper is published in another State, and by a cor- 
poration, is not doing “business” in this State, within that 
section of the constitution. There must be a doing of some of 
the works, or an exercise of some of the functions, for which 
the corporation was created, to bring the case within that 
clause. A railroad, bank, or insurance company, of foreign in- 
corporation, performing its corporate functions within the 
limits of Alabama, would be required to keep “at least one 
known place of business, and an authorized agent or agents” 
in this State. That would be doing business; the business, or 
a part of it, which falls directly within the purview of their 
corporate powers. The present case does not fall within the 
principle. 

There is no plea of set-off in this record, and if there were 
such plea, the evidence fails to show any authority in the de- 
fendants to avail themselves of it.— Bowen v. Snell, 9 Ala. 431; 
S. C. 11 Ala. 379; Code of 1876, § 2994. 

Afttirmed. 





Cooper v. Hornsby. 


Bill in Equity by Mortgagor to Redeem Lands Sold under 
Power of Sale. 


1. Redemption of lands by mortgagor ; within what time allowed.—An 
offer by a mortgagor to redeem lands sold under a power of sale con- 
tained in the mortgage, whether made by bill or otherwise, must be 
made within two years from the date of sale, unless the mortgagee was 
the purchaser; in that event a bill to set aside the sale and to redeem 
may be filed within a reasonable time, to be determined by the circum- 
stances of each particular case. 

VoL. LXXI. 











1881. ] OF ALABAMA. 63 


|Cooper v. Hornsby. ] 
2. Parol sale of land under power contained in mortgage ; mortgagor 
can not complain of. —A mortgagor can not complain that a parol sale of 
lands by the mortgagee under a power contained in the mortgage is void, 
because it was not evidenced by writing as required by the statute of 
frauds. The benefit of this statute is not available without being 
specially pleaded, and if waived, and the contract is admitted or satis- 
factorily proved, it will be enforced. 

3. Same; equity of rede mption eut off by.—Such a sale is obligatory 

on the parties and valid so long as they treat it as binding, and it operates 
to cut off the mortgagor’s equity of redemption, leaving in him merely 
the statutory right to redeem, which can only be asserted within two 
years from the date of the sale. 
: 4. Sal of lands under power contained in mortgage ; payment of pur- 
chase-money.—W hether a purchaser of lands under a power contained in 
a mortgage paid the purchase-money in lawful currency, or by a debt due 
him from the mortgagee, is a matter resting exclusively with them, with 
which the mortgagor is in no way concerned. 


Aprreat from Elmore Chancery Court. 

Ileard before Hon. Cuartes Turner. 

The bill in this cause was filed on 24th August, 1875, by 
John Cooper against Elizabeth Hornsby and others, the widow 
and heirs at law of Leonard A. Hornsby, deceased, seeking to 
redeem certain lands which were sold under a power contained 
in a mortgage executed by Cooper to the said Leonard A. 
Hornsby, deceased. It appears from the record, that on 28th 
November, 1870, John Cooper, being indebted to Leonard A. 
Hornsby, executed to him a mortgage on the lands sought to 
be redeemed with a power of sale, to secure such indebtedness. 
The law-day of the mortgage was Ist November, 1871. De- 
fault having been made in the payment of the debt, the mort- 
gagee sold the lands conveyed by the mortgage on 16th De- 
cember, 1871. The bill charges that at the sale Leonard A. 
Hornsby purchased the lands, and immediately went into the 
possession thereof under his purchase, and that he and his heirs 
have ever since been in possession, and that the rental value of 
the lands was more than sufficient to pay off and satisfy the 
mortgage debt. The bill avers that there had been no admin- 
istration upon the estate of Leonard Ilornsby, deceased. The 
defendants answered, admitting the execution of the mortgage 
and the sale thereunder, but denying that their ancestor pur- 
chased the lands at said sale, averring that one William Golden 
became the purchaser thereof. The theory of the defense on 
this point was, that Golden paid for the lands by crediting the 
purchase-money on a debt which Hornsby owed him, and that 
afterwards Hornsby purchased the lands from Golden, paying 
him therefor. The conclusion of this court on this disputed 
question of fact is stated in the opinion, and it would serve no 
good purpose to set out the evidence bearing on it. No deed 
was made by Hornsby to Golden, or afterwards by Golden to 
Hornsby. Before final decree the complainant died, and the 
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“auuse was revived in the names of an administrator ad litem 
appointed by the court, and of John T. Cooper and others as 
the heirs at law of the said John Cooper, deceased. 

On final hearing, had upon the pleadings and proof, the 
Chancery Court entered a decree dismissing the bill, and that 
decree is here assigned as error. 


J. M. Farxner, for appellant. 
ScurrLe & Kye, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—Where a bill to redeem is tiled by a 
mortgagor, the time within which it should be filed depends 
upon “the character of the particular case. 

Where there has been no sale or foreclosure by the mort- 
gagee, the suit may generally be commenced at any time within 
which a statutor V ‘par would not acerue, which, in cases of real 
estate, is ten years.—( vyle v. Wilkins, 57 Ala. 108. 

Where the mortgagee has made a sale under a_ power con- 
tained in the mortgage, and has become the purchaser at his 
own sale, a bill to set aside the sale and redeem may be filed 
within a reasonable time, to be determined by the cireum- 
stances of each particular case.— Robinson v. Cullom & Co., 
41 Ala. 693. 

In cases where two or more mortgages have been given on 
the same property, and the first or prior ones have been fore- 
closed, without making the second or junior mortgagee a party, 
the latter may file a bill to redeem at any time while his mort- 
gage is opel rative, not exceeding the statutory limitation of tive 
years. —Code, 1876, § 3227; W. ‘ley uv. Ewing, 47 Ala. 418. 

Where, however, there has ‘ens a foreclosure under or by 
virtue of a decree in chancery, or under power of sale conferred 
in the mortgage, the offer to redeem by the debtor, whether made 
by bill or otherwise, must come within two years from the date 
of sale. This is under the provisions of the statute, as found 
in section 2877 of the present Code. 

One of the first questions presented for determination by the 
record in this case is, cheer Hornsby, the mortgagee, was 
the real and true purchaser at his own sale, made on December 
16, 1871, or whether Golden purchased bona side for himself, 
and re-sold to Hornsby without previous collusion or pre- 
arrangement. If he acted as the agent of Hornsby, the pur- 
chase made by him may be avoided ‘by seasonable dissent. If 
not, the sale would cut off the mortgagor’s equity of redemp- 
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tion, and the offer to redeem would be barred after the lapse of 
two years. 

The weight of the testimony, we think, after a careful ex- 
amination of it, favors the view that Golden bought the mort- 
gaged land for himself, and that he re-sold it to the mortgagee. 

Tt is true that no deeds were executed between the parties, 
° but this was material only as affecting the legal title to the 

lands in question, which could be divested only by the execu- 
P tion and delivery of a conveyance in writing —2 Jones on 
Mortg. § 1894; Graham v. Newman, 21 Ala. 497. It may be 
conceded that the purchaser could not have sustained an action 
of ejectment at law on such a title.—Jackson v. Scott, 67 Ala. 
9). The purchase by Golden, however, gave him a right to 
compel the mortgagee, by a performance, to convey to 
him. Whether he settled the purchase-money in lawful eur- 
reney, or by a debt due him from the mortgagee, was a matter 
resting exclusively with them, and with which the mortgagor, 
Cooper, had no concern. Nor could third parties complain 
that these transactions were void under the statute of frauds, 
because not evidenced by writing. The benefit of this statute 
is not available without its being specially pleaded, and if 
waived, and the contract is admitted, or satisfactorily proved, 
it will be enforced. Such agreements are, therefore, not strictly 
void, but votdable merely.— Houston ». Hilton, 67 Ala. 374; 
Patterson v. Ware, 10 Ala. 444; Gillespie v. Battle, 15 Ala. 
276. And where there is a past execution of a parol agree- 
ment to sell agen by delivery of possession to the vendee, and 
payment of a portion of the purchase- money, the statute of 
frauds has no application —Code, § 2121; Brewer v. Brewer, 
19 Ala. 481. 

The sale made under the power by Hornsby to Golden, being 
obligatory on the parties and valid so long as they treated it as 
a binding agreement, it operated to cut off the’ equity of re- 
demption of the mortgagor, Cooper, and reduced it to a mere 
statutory right of redemption. This could be asserted at any 
time within two vears from the date of. sale. The bill in this 
case, having been filed after the lapse of this period, was with- 
out equity, and was properly dismissed. The decree of the 
chancellor must therefore be aftirmed. 
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Ryall v. Prince. 


Bill in Equity by Married Woman to have cancelled Deed 
CONV ying Land, her Statutory Separate Extate, in payment 
of ushand’s Debt. 


1. Rule on appeal, where bill is dismissed.—If the chancellor dismisses 
complainant’s bill, either assigning no reason, or placing the decree on a 
ground which is untenable, then the rule of this court, on appeal, is, 
to inquire whether the bill contains equity. If it be substantially want- 
ing in equity, the decree will be affirmed, because it is right, though 
based on a wrong reason or ground; but if the bill contains defeets which 
are amendable, and which were not pointed out by the ruling of the low- 
er court, this court will reverse and remand, noting the defect, that the 
complainant may have the opportunity to amend. 

2. Bill by married woman out of possession, to have cancelled convey- 
ance of her statutory separate estate; when contains ¢ quity.—W here ao mar- 
ried woman joined her husband in the execution of a deed of trust con- 
veying lands belonging to her, as her statutory separate estate, to secure 
her husband’s debt, and afterwards, under an agreement of compromise 
and settlement of the debt and the asserted liability of the lands for the 
payment thereof, she and her husband executed an absolute deed, recit- 
ing the agreement of compromise and settlement, and conveying to 
the creditor a portion of the lands covered by the deed of trust, and 
the evidence of the debt was given up to the husband, and the deed 
of trust cancelled; and afterwards the creditor sold and conveyed the 
lands conveyed by the last deed to another, who took possession, claim- 
ing title under his deed,—j/eld, that the wife could maintain a bill in eq- 
uity against the creditor and purchaser from him, to have the deed, exe- 
cuted by herself and husband under the agreement of compromise and 
settlement, cancelled, although she was out of, and the purchaser in pos- 
session of the lands. (Boyleston v. Farrior, 64 Ala, 564, re-atlirmed and 
followed. ) 

3. Same; rents can not be recovered.—In such suit rents can not be re- 
covered by the wife, as they are payable under the statute to the hus- 
band. (BricKe nt, C. J., dissenting.) 


Appear from Marengo Chancery Court. 

Heard before Hon. Tuomas Cosps. 

The bill in this cause was filed on 3d July, 1875, by Arabel- 
la C. Prince, a married woman, by her next friend, against A. 
©. Hargrove and H. C. Vaughan, as the administrators of 
E. B. Vaughan, deceased, J. S. Ryall, and John Hl. Prince, 
the complainant’s husband ; and the case made thereby is sub- 
stantially as follows: The complainant being seized of a tract 
of land in Marengo county, devised to her by her father, and 
held by her as her statutory separate estate, and her husband 
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being seized and possessed of another tract in said county, which 
he had purchased from one Glover with moneys, as was claimed 
by complainant, belonging to her statutory separate estate, 
they jointly executed, in 1860, a deed of trust conveying .both 
tracts to a trustee, to secure the sum of $10,000, which the com- 
plainant’s husband had borrowed from one E. B. Vaughan, the 
deed containing a power of sale on default in the payment of 
the debt. The trustee died in 1863, and no suecessor in the 
trust was afterwards appointed. E. B. Vaughan died in 1866 
or 1867, and A. C. Hargrove and H. C. Vaughan were ap- 
pointed administrators of his estate. After default, and after 
the administrators had taken steps to have the lands sold under 
the power contained in the deed, an agreement of compro- 
mise and settlement was made by the parties, the administra- 
tors acting under authority conferred by the probate court, by 
which the complainant and her husband agreed to convey the 
Glover tract and a stated portion of the other tract, and in con- 
sideration thereof the administrators agreed to give up to John 
H. Prince his note, and to cancel said deed of trust. Aud on 
sth February, 1869, in pursuance of that agreement a deed 
was executed by the complainant and her husband conveying 
to the administrators the lands which they agreed to convey. 
This deed is made an exhibit to the bill, and recites the agree- 
ment of compromise and settlement. Afterwards the admin- 
istrators sold and conveyed the lands to the defendant Ryall, 
who was in possession, claming title under the deed exeeuted by 
the administrators, when the bill was tiled. The prayer of the 
bill is, that the husband be required to convey to the complain- 
ant the Glover tract; that the administrators be required to 
eancel and surrender the deed executed to them by the com- 
plainant and her husband, and that the defendant Ryall be re- 
quired to surrender to complainant said lands and to account 
for the rents and profits thereof while he was in possession. 

On the first hearing, had on pleadings and proof, a decree 
was entered dismissing the bill; but on appeal to this court that 
decree was reversed and the cause remanded. See Prince v. 
Prince, 67 Ala, 565. After the cause was remanded, it was 
again heard on pleadings and proof and also on a motion to dis- 
miss for want of equity; and upon this hearing the Chancery 
Court entered a decree overruling the motion to dismiss for want 
of equity, granting the complainant relief as to all the lands 
conveyed by them to the administrators, except the Glover 
tract, declaring her entitled to the rents thereof for one year 
before the commencement of the suit, less the value of per- 
manent improvements placed on said lands by Ryall, and order- 
ing a reference to ascertain the value thereof. The ruling of 
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the Chancery Court on the motion to dismiss, and decreeing of 
rents to complainant are here assigned as error. 


Gro. H. Lyox, for appellant.—(1) The first decree dismiss- 
ing the bill was “on the merits,” and the complainant having 
taken the first appeal, she, of course, could not assign as error, 
or insist in argument, that her bill was wanting in equity. The 
question raised on the motion to dismiss was not, therefore, be- 
fore this court on the former appeal.—Code of 1876, § 3158; 
Watson v. Knight, 44 Ala. 352; Carlin v. Jones, 55 Ala. 629; 
Bobee v. Stickney, 36 Ala. 482. Not having been passed on, it 
was ves integra, and could be made afterwards “at any stage 
of the cause.”—76 Rule of Chancery Practice. (2) On the 
former appeal in this case it was held that the legal title in all 
the lands in controversy, except the Glover tract, was in the 
complainant as her statutory separate estate; that the mortgage 
of these lands was a nu//ity, the compromise without consider- 
ation, and the attempted conveyance of them by deed passed 
no title to Vaughan’s administrators, and that the title to the 
Glover tract was in Prince, and not in his wife, and of that 
tract the defendants were bona fide purchasers without notice 
of Mrs. Prince’s latent equity. The averments of the bill show 
that Mrs. Prince was out of, and the defendant Ryall in pos- 
session; and no ground is averred showing that a court of law 
is inadequate to give the complainant the relief she seeks, but, 
on the contrary, all the averments clearly show that she has a 
complete and adequate remedy at law. The motion to dismiss 
should have, therefore, been sustained.— Daniel v. Stewart, 55 
Ala. 280; Plant v. Barclay, 56 Ala. 563. (3) Again, the in- 
validity of the deeds appears on their face, and they are made 
exhibits to the bill. The question of their validity could have, 
therefore, been passed upon by a court of law.— Garrett v. Leh- 
man, Durr & Co., 61 Ala. 391. They do not present such a 
cloud on the title as will justify the interposition of a court of 
equity.— 7 yson v. Brown, 64 Ala. 244. (4) As to the Glover 
tract the bill is without equity, because no facts are averred 
showing knowledge, on the defendants’ part, of complainant’s 
equity, or such information as would charge them with notice. 
Shepherd wv Shaefer, 45 Ala. 233 ; Dion v. Brown, 53 Ala. 
428. (5) In the case of Boyleston v. Furrior, 64 Ala. 564, and 
the cases referred to in that opinion, the facts are materially 
different from the facts in this case. In all the former cases 
the facts show that the complainants and their husbands made 
deeds that were absolute on their faces, and “were capable of 
being used as instruments of vexatious litigation ; and the lapse 
of time would endanger the means of defense against them, if 
— under them should be asserted.” And in Boyleston v. 
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Farrior, it is alleged that the mortgage complained of by her 
was made by her and her husband, and recites on its face that 
it was given to secure the debt of the hushand and wife, which 
ean be done in some eases, as where the secured debt is for the 
purchase-money of lands conveyed to the wife. Strong v. Wad- 
dell, 56 Ala. 471. (6) The complainant’s husband was entitled 
to the rents, and not the wife; and the deed to Vaughan’s ad- 
ministrators containing covenants of warranty, the rents passed 
thereby to them, and from them to Ryall by the subsequent 
deed.—Code of 1876, § 2706; Bennett v. Bennett, 34 Ala. 53; 
Weems v. Bryan, 21 Ala. 302; 25 Ala. 198; Whétman v. Aber- 
nathy, 33 Ala. 160; Bishop v. Blair, 36 Ala. 85; Warfield v. 
Ruvesies, 38 Ala. 523; Lee v. Tannenbaum, 62 Ala. 501. 


J. T. Jones, contra. (1) The equity of the bill was substan- 
tially passed on by this court on former appeal, when it was 
held that the “complainant was entitled to relief.” Therefore, 
under 76 Rule of Chancery Practice, the motion to dismiss 
could not again be considered. See Zaylor v. Harwell, 54 Ala. 
596. (2) But the right of the complainant to file and maintain 
the bill, is no longer an open question. It wassettled in Boy/les- 
ton v. Furrior, 64 Ala. 564, where it is distinctly held, that “a 
married woman having executed a conveyance or mortgage to 
secure the debt of her husband, may come into equity to have 
it set aside and cancelled, without averring frand, duress, or 
improvidence in the transaction.” (8) Under the provisions of 
the Code, in suits relating to the wife’s statutory separate es- 
tate, she must sue alone, where the suit is for the corpus; and 
where the rents, incomes and profits are the mere incidents of 
a suit for the corpus, and not the foundation of the suit, she 
may recover them.—/?/ckens v. Oliver, 29 Ala. 528. 


STONE, J.—On the first submission of this cause in the 
Chancery Court, the chancellor dismissed the bill on the merits, 
holding that the conveyance executed by Prince and wife to 
Hargrove passed a good title; and that Ryall, having purchased 
that title, himself had a good title. On appeal to this court 
the decree of the chancellor was reversed, and the cause re- 
manded. We held that the complainant, Mrs. Prince, was enti- 
tled to relief as to all the lands, except one hundred and sixty 
acres, the title to which had been in John H. Prince, her hus- 
band. This one hundred and sixty acres may be styled the 
Glover purchase. As we have said, we remanded the cause 
for further proceedings therein. There was a demurrer to the 
bill as filed, and also a motion to dismiss for want of equity. 
The particular ground of the motion to dismiss was, that Mrs. 
Prince, according to the averments of her bill, had a complete 
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and adequate remedy at law, and, therefore, her bill ought 
to have been dismissed. On the return of the case to the 
Chancery Court, after the reversal here, the metion to dismiss 
for want of equity was again pressed upon the chancellor, and 
being overruled by him, it is here assigned as error; and we 
are asked now to dismiss the bill, because, as to all the lands 
except the Glover purchase, Mrs. Prince had a plain and adequate 
remedy at law. We have declared that Mrs. Prince is entitled 
to no relief as to the land bought of Glover; and as to all the 
other lands, she is entitled to relief—Lrince v. Prince, 67 Ala. 
565. 

It is contended for appellant that when this case was before 
in this court, the only errors which were or could be assigned 
were in behalf of Mrs. Prince, because she alone appealed, and 
would not contend that her bill was wanting in equity. On this 
ground it is here contended that the question of the equity of 
the bill was not, and could not then be considered. This is, 
to some extent, a misapprehension of the rule in such cases. 
The question depends on the ruling in the court below, wheth- 
er granting or denying relief to the extent claimed, and, also, 
on another question, to be presently considered. If the chan- 
cellor below refuses relief, and dismisses complainant’s bill, 
either assigning no reason, or placing his decree on a ground 
which is untenable, then our rule is to inquire whether the bill 
contains equity. If it be substantially wanting in equity—a 
non-amendable defect—we affirm the decree, holding that the 
iudgment is right, but placed on a wrong reason or ground, 
If there be a defect in the bill which is amendable—such as 
want of parties, the incorporation of improper parties, or a var- 
iance between the allegations and proof—we reverse and _ re- 
mand, noting the defect, that the complainant may have an op- 
portunity to amend in the court below. This privilege is not 
extended, however, if by a ruling in the court below, made 
either on motion or demurrer, the defect has been pointed out, 
and the complainant made no offer to amend.—Pobe v. Stick- 
ney, 36 Ala. 482; State v. Rice, 65 Ala. 83: Gibbs +. Hodge, 
Lb. 366; Smith v. Connor, Lb. 371; MeDonald v. MeMahon, 
66 Ala. 115; Sims v. Sampey, 64 Ala. 230, 

Applying these principles to this case, if, when the case was 
before us at the last term—Prince v. Prince, 67 Ala. 565— 
we had thought Mrs. Prince had a complete and adequate rem- 
edy at law, we would neither have reversed nor remanded the 
cause. The bill being without equity, and not amendable, the 
ease would have presented the familiar principle of a judgment 
announcing the proper result, but for a wrong reason. Our 
judgment in that cause, reversing and remanding, was itself an 
affirmation that the bill contained no incurable defect, and that 
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the motion now pressed is without merit. We follow the rul- 
ing in Boyleston v. Farrior, 64. Ala. 564, and hold that Mrs. 
Prince’s bill is not without equity. 

In decreeing rents to complainant, the chancellor erred. She 
‘an not recover them, as they were and are payable to her hus- 
band.— Whitman v. Abernathy, 33 Ala. 160; Lee v. Tannen- 
baum, 62 Ala. 501. 

The deeree of the chancellor is reversed and here rendered, 
decreeing to her the lands which the chancellor awarded to her, 
and withholding relief as to rents. The defendants below will 
pay the costs of the original suit, and the appellee and her next 
friend must pay the costs of appeal. 


BRICKELL, C. J. dissenting.—The purpose of this suit was 
the recovery of lands, the statutory separate estate of the com- 
plainant. The recovery of rents and profits was a mere inci- 
dent; as esssentially an incident as the recovery of mesne prof- 
its in an action of ejectment, or in a statutory real action. 
When the recovery of rents and profits is a mere incident of a 
suit by the wife for the recovery of the corpus of her statuto- 
ry separate estate, she is entitled to recover ‘them.-—/?ickens v. 
Oliver, 20 Ala, 528. 


MeNeil et al. v. The State of Alabama 3 
Skinner ct al. v. The State of Alabama. 


Actions against Tax Collector and Sureties on Official Bond. 


1. When demurrer waived.—When a demurrer to a complaint does not 
appear from the record to have been called to the attention of the lower 
court, or any action whatever taken thereon, it will be presumed, on ap- 
peal, to have been waived. 

2. Judgment by consent; what is.—A recital in a judgment-entry, that 
the parties came by their attorneys, and by consent of defendants, the 
judgment was rendered against them, shows that the defendants, and 
not their attorneys, consented to the rendition of the judgment. 

3. Same; a release of errors.—Such a judgment operates a release of 
errors, and the consent upon which it is founded can not afterwards be 
withdrawn, and the judgment reversed at the instance of the defendants. 


Apreat from Marengo Cireuit Court. 

Tried before Hon. Harry T. Tourn. 

These suits were founded on two official bonds of M. H. 
MeNeil, as tax collector of Marengo county, and were brought 
by the State against him and the sureties on each of said bonds, 
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In each case the complaint and a demurrer filed thereto are the 
only pleadings contained in the record. On the day the de- 
murrers were filed, a judgment was rendered in each case 
against the appellants therein, but not against the said McNeil 
and one Riddle, the latter of whom was a surety on each bond, 
and had been sued in each case. The judgment against F. A. 
MeNeil and others, after a statement of the title of the cause, 
is in these words: “This day came the parties by their attor- 
neys, and by consent of defendants, F. A. McNeil, 8. G. Woolf, 
as administrator of the estate of H. A Woolf, deceased, T. M. 
Witherspoon, T. H. Skinner and C. F. Compton, that judg- 
ment may be rendered against them in favor of the plaintiff 
for $4,421.85: It is therefore considered and ordered by the 
court, that the plaintiff have and recover of said named defend- 
ants the said sum of four thousand four hundred and twenty- 
one 85-100 dollars, besides costs of suit in this case accrued, for 
which execution may issue. It is further ordered, that the 
defendants M. H. McNeil and A. A. J. Riddle have leave to 
file pleas within the next thirty days.” The judgment ren- 
dered in the other case was similar, the parties defendant and 
amount only being different. 

The errors here assigned in each case are, in substance, that 
the court erred (1) in the judgment rendered; (2) in rendering 
judgment on the consent of attorneys, who are not shown to 
iave had any authority from the defendants to give such con- 
sent; (3) in rendering judgment without passing on the demur- 
rer filed; and (4) in rendering judgment against a part of the 
defendants sued, without rendering judgment either in favor 
of, or against the other defendants. 


Joun W. Portis, and Warts & Sons, for appellants. 


H. C. Tompxrys, Attorney-General, and Sprorr & Arman, 
contra. 


BRICKELL, C. J.—On error all reasonable presumptions 
are indulged to support the judgment of the primary court. 
The demurrers appearing of record do not seem to have been 
called to the attention of the Cireuit Court, or any action upon 
them invoked. In this condition of the record it has been oft- 
en held by this court, the presumption on error is, that the de- 
murrer was waived.—1 Brick. Dig. 782, § 134. The presump- 
tion in this case is almost, if not quite indisputable, for on the 
day of filing the demurrers, the present appellants confessed the 
judgment from which the appeal is taken. 

The statute is express, that a confession of judgment is a re- 
lease of errors.—Code of 1876, § 3945. The words of the judg- 
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ment admit of no other construction than that the appellants 
consented to it—that they, not their attorneys, agreed, yielded 
assent to it. Consent removes or obviates mistakes or errors in 
the course of judicial proceedings. Consensus tollit errorem, isa 
conservative maxim of general application. If there be error in 
the judgment, the plaintiff and the Circuit Court were led into 
it by the consent of the appellants, a consent which involved 
an agreement on their part to waive, not to claim or take ad- 
vantage of the error. The consent can not be withdrawn, and 
the judgments reversed at the instance of either party. 
Let the judgment be aftirmed. 


Ex parte Dunlap. 
Application jor Mandamus. 


1. Construction of statutes.—A statute ought to be so interpreted as to 
give to each clause, if possible, some meaning. 

2. Trial of right of property levied on under attachment ; place of trial. 
When an attachment is levied in a county different from that in which 
it was issued, and a claim to the property is interposed, the statute (Code 
of 1876, § 3290) requires that the trial of the right of property must be 
had in the county in which the attachment was levied. 


Arrptication to this court for a writ of mandamus to compel 
the judge of the Cireuit Court of Pickens county to strike 
cause from the docket. 

David R. Dunlap, the petitioner, having, on 19 March, 1881, 
sued out of the Cirenit Court of Mobile county an attachment 
against Bush, Yates & Co.,a branch writ was issued to Pickens 
county, and there levied by the sheriff of that county on cer- 
tain personal property, to which two claims were imterposed, 
one by N. H. Harrison, claiming a portion of the property, and 
the other by Mrs. Dora E. Brown, who claimed the balance, 
the claimants executing the statutory affidavits and bonds, and 
receiving the property. The sheriff made a copy of the 
branch writ, and returned it, with the claim bonds and _affida- 
vits, to the Cireuit Court of Pickens county, and returned the 
original branch writ to the Cireuit Court of Mobile county. 
The clerk of the Cireuit Court of Pickens county having 
placed these claim suit on the docket of that court as one 
cause, the petitioner moved to strike the cause from the docket. 
This motion having been overruled, he then moved to dismiss 
the cause out of that court, and this motion the court also over- 
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ruled. To these rulings he reserved exceptions, and applied to 

this court for a writ of mandamus to compel the Cirenit Court 

to strike said cause from the docket, or to dismiss it out of said 

eourt. 


M. L. Sranset and Troy & Tompktys, for petitioner. 
Lewis M. Srone and D. C. Hono, contra. 


STONE, J.—*“ When the levy [under execution] is made in 
a different county from that in which the judgment is rendered, 
if a claim is interposed to the property, it is the duty of the 
sheriff to return the original execution to the oftice of the clerk 
from which it issued, with his return thereon of the interposi- 
tion of a claim; and make true copies of the bond and affidavit, 
which he must return with the execution. He must also make 
a true copy of the execution, and the returns thereon, which, 
with the affidavit and bond, he must return to the office of the 
clerk of his own county, where the trial of the right of prop- 
erty is to be had.”—Code of 1876, $ 3345. Under this section 
it is too clear for argument that when the levy is made under 
execution, the trial of the right of property must be had in 
the county in which the levy is made. 

“If property attached be claimed by a person not a party to 
the suit, and aftidavit and bond be executed as required by law 
in cases of trial of right of property when levied on by a writ 
of fier’ fucias, the property must be delivered to the claimant, 
and the’ aflidavit and bond ‘be returned by the sheriff with the 
attachment, upon which the same proceedings must be had as 
in other trials of right of property, except that the sheriff 
must return the original attachment to the proper county.’ 
Code, § 3290. The ‘language of this section is not as clear as 
we could desire. Still we think enough appears to show that, 
except as expressed in the statute, the same rules must govern 
the claim-trial, when the levy is under attachment, as when it 
is under writ of fier? fucias. The section last above copied 
does not in terms declare where such trial shall be had, and, to 
preserve analogy and harmony of procedure, we should, if pos- 
sible, observe the same rule as to venue, which obtains when 
the levy is under execution. The phrase, “upon which the 
same proceedings must be had, as in other trials of right of 
property,” gives support to this construction. _The clause, how- 
ever, which makes it the duty of the sheriff to return “the 
original attachment to the proper county,” is most significant in 
its terms. That clause was evidently intended to qualify the 
preceding one, which required the sheriff to return the afti- 
davit and bond with the attachment. If not so intended, we 
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ean imagine no purpose it was intended to subserve. Now, 
why make this exception as to the return of the original at- 
tachment, if the originals of both it and the affidavit and bond 
were to be returned to the court from which the attachment 
issued‘ We ought so to interpret the statute as to give some 
meaning to each clause, if we can. We are not able to give to 
this clause any operation, unless we hold that the originals of 
the attidavit and bond were required to be returned under dif- 
ferent rules from those which govern in the return of the at- 
tachment. The sheriff must return the affidavit and bond, 
with the attachment, except that, no matter where the levy 
may be made, the original of the attachment must be returned 
to the proper county; that is, to the county from which the 
attachment issued. Reaching this couclusion, the only con- 
ceivable state of case in which the return of the affidavit 
and bond, and the original of the attachment could be right- 
fully made to different counties, would be where the attachment 
was levied in a county other than that in which it was issued. 
This construction preserves harmony, gives to each clause of 
the section some operation, and does not violate any statute we 
have found, or been referred to. We therefore adopt it. 

Under the statute in foree before the Code of 1852 was 
adopted, possibly the rule was different. See Clay’s Dig. 211, 
§$ 52; Ib. 57, § 11. The older statutes may have lent their 
aid, in raising doubts of the proper construction of our present 
system. The language of the present statute is essentially dif- 
ferent from the old one, which provided that the said * bonds 
for the trial of the right of property shall be lodged with the 
clerk or justice where the attacliment is returnable.” When 
the levy was under exeeution, the old statute, like the Code, 
required the trial of the right of property to be had in the 
county in which the levy was made. 

Mandamus refused. 


Hooper, Adnr, «. Strahan. 
Bill in Equity to Enforce Vendor's Lien on Land. 


1. Deeree in equity rendered in vacation; when valid.—Under Rule 
77 of Chancery Practice, as found in the Revised Code, and which is 
brought forward into the Code of 1876, as Rule 80, a decree of a court of 
equity, rendered in vacation, on 13th September, 1877, is valid. 

: 2. Section 3036 of the Code of 1876 applicable to suits in equity.—Sec- 
tion 3036 of the Code of 1876, providing that all written instruments, the 
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foundation of the suit, purporting to be signed by the defendant, etc., 
must be received in evidence, without proof of the execution, unless the 
execution thereof is denied by plea verified by affidavit, manifestly 
applies as well to courts of equity as to courts of law. 

3. Defense of bona fide purchase for value without notice, to bill to en- 
force vendor's lien; what answer must aver.—A defendant to a bill in 
equity filed to enforce a vendor’s lien, who is a sub-purchaser, and de- 
fends on the ground that he is a bona fide purchaser for value and with- 
out notice, must aver in his plea or answer clearly, distinctly and without 
equivocation, (1) that he is a purchaser from one in actual or constructive 
possession, who was seized or claimed to be seized of the legal title, at 
the same time setting out substantially the contents of the deed of pur- 
chase, with date, consideration and parties; (2) that he purchased in 
good faith; (3) that he parted with value by paying money or other val- 
uable thing, assuming a liability, or incurring an injury, stating the na- 
ture of the consideration fully; and (4) that he had no notice of com- 
plainant’s equity, and knew no fact caleulated to put him on inquiry, 
either at the time of the purchase, or at or before the time he parted 
with the consideration. 

4. Same; when answer insugicient.—Tested by the foregoing require- 
ments, the answers of defendants in this case, who were sub-purchasers, 
and claimed that they were bona fide purchasers for value and without 
notice, are held to be insufficient. 

5. Allegations and proof must correspond.—In such case, proof with- 
” allegations will not entitle the defendants to the benefit of their de- 
ense. 


Aprrat from Lee Chancery Court. 

Heard before Hon. N. 8. Gratiam. 

The bill in this cause was tiled by Charles M. Hooper, as the 
administrator of thé estate of Thomas D. Jones, deceased, 
against Thomas H. Strahan, Sarah Strahan, the widow and 
heirs of said decedent, and James M. Monk and J. T. McCoy, 
and its purpose was to enforce a vendor’s lien on certain lands 
which said decedent sold to Thomas IH. and Sarah Strahan, 
Monk and McCoy being made parties defendant as_ sub- 
purchasers of different portions of the land. The bill alleges 
that on 7th October, 1862, the decedent sold the lands on which 
the lien is claimed to Thomas H. and Sarah Strahan, and “ ex- 
ecuted his bond for title to them on the payment of the pur- 
chase-money, or made to them a deed or some other writing 
showing that such sale had been -made, the precise nature of 
which your orator can not state, the same being in the posses- 
sion of the defendants ;” that for the purchase-money they 
jointly executed their two promissory notes, one for $1,600, 
payable on 25th December, 1863, and the other for $1,620, 
payable on 25th December, 1864; and that only $700 had been 
paid thereon. These notes were made exhibits to the bill. 

The defendants Monk and McCoy filed separate answers 
under oath, in which the execution of the notes was put in 
issue. The answer of Monk admits the purchase of the lands 
by Thomas H. and Sarah Strahan; denies, on information and 
belief, the making of a bond for title, and avers, also on infor- 
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mation and belief, that said decedent, at the time of the pur- 
chase, executed to said Thomas H. and Sarah Strahan a deed to 
said lands, in which he acknowledged full payment of the pur- 
chase-money. The answer, as amended, further avers that in 
the year 187-, he purchased from Thomas IH. and Sarah Stra- 
han “four hundred and odd acres of land, being all the land 
described in the bill, except that claimed by said “McCoy, at the 
price of $1,100, $100 of which he paid in cash, and for the 
balance he executed two notes of S500 each, due at one and two 
years, which were thereafter sold and assigned” to one Tatum ; 
that he settled both of the notes “by paying Tatum $100 -in 
money, and a mule valued at 8200, and by assuming a debt of 

$200 due by said Strahan (?) to J. C. Meadows; and in consid- 
eration of said payment and of his assuming said indebtedness, 
Tatum delivered up to this defendant, as cancelled, said two 
notes ;* that “in consideration of said payments said Thomas 
H. and Sarah Strahan executed oni the --— day of — 187-, 
a deed to defendant of said four hundred and odd acres, and 
this respondent has since claimed and held under said deed ;” 
and that at the time of defendant’s purchase the said Thomas 
Hl. and Sarah Strahan were in possession, claiming title, as he 
is informed and believes, under an absolute deed from Thomas 
D. Jones, “and asserting that there was no outstanding lien on 
said lands;” that, as is stated on information and belief, ‘there 
was, at the time of his said purchase, no lien on said lands; 
and that when he purchased he believed he was getting a good, 
title to said lands, free of all liens or incumbrances.” 

McCoy, in his answer, claims sixty acres of the land sought 
to be subjected to sale, which he particularly describes ; and, as 
to this part of the land, he admits the purchase by Thomas H. 
and Sarah Strahan from Jones, and avers, on information and 
belief, that Jones, at the time of the purchase, executed to them 
a deed in fee-simple, with full covenants of warranty, and ae- 
knowledging full payment of the purchase-money; that ‘on 
or about November 29th, 1869, J. R. Pinkard was in posses- 
sion of said sixty acres of land, pretending to be seized in fee 
thereof, holding a deed with covenants of warranty from said 
J. Hl. and Sarah Strahan, of date September 380th, 1868; that 
believing from information which he had received, that Thomas 
Il. and Sarah Strahan had obtained from Jones “a perfect 
legal and equitable title,” he, in the month of November, 1869, 
the exact date not remembered, purchased from J. R. Pinkard 
the said sixty acres for the sum of $300, which he paid in cash, 
and received from him a deed, with covenants of warranty, 
duly executed and acknowledged by the said Pinkard and his 
wife, and conveying to him said sixty acres in fee simple; that 
at the time of his purchase he had “no notice whatever, nor 











78 SUPREME COURT (Dec. Term, 
[Hooper, Adm’r, v. Strahan. ]} 
any suspicion that said Jones held notes for the purchase- 
money, or any other claim or lien of any character on said 
land, or that any one else did; and that if said Jones did hold 
notes for the purchase-money, he is a bona jide purchaser for a 
valuable consideration, without any notice of complainant’s 
equity, and without any notice that any purchase-money was 
due on said land to any one, and without any knowledge of any 
fact tending to show that any of the purchase-money was due.” 
As the decision of this court is based on the insufficiency of 
the said defendants’ answers, the testimony need not be set out. 
The cause was submitted, on pleadings and proof, at the June 
term, 1877, and was held up by the chancellor for decree in 
vacation. On the submission, the complainant offered in evi- 
dence, ‘nter alia, the two notes which were made exhibits to 
the bill, without proof of their execution. To the introduction 
of the notes the said defendants objected, on the ground that 
the execution thereof was not proved. On September 13th, 
1877, in vacation, a decree was rendered, dismissing the bill, 
“without reference” to the objection made to the introduction 
in evidence of said notes; and that decree is here assigned as 
error. 


G. D. & G. W. Hoover, for appellant—(1) The final de- 
eree in this case was rendered in vacation. This was irregular. 
Rogers v. Torbut, 58 Ala. 523. (2) No proof of the execu- 
tion of the notes was necessary.—Code of 1876, $$ 3035-6. 
These sections apply to suits in equity as well as to suits at law. 
Holman v. Bank, 12 Ala. 369; Bonner v. Young, 68 Ala. 
35. (3) The answers of the defendants Monk and McCoy are 
insuflicient to set up the defense of bona fide purchases for 
value. Ledhetter v. Valker, 31 Ala. 175; Johnson v. Toulmin, 
18 Ala. dO: 2 Brick. Dig. p- 51S: Shorter v. Sheppard, 33 Ala. 
648: Boone v. Chiles, 10 Peters, 177; Jewett v. Palmer, 
7 Johns. Ch. 65. (4) Other questions not passed on by the 
court are also discussed. 


J. M. Cutrron, contra, after discussing other questions which 
are not passed on by the court, contended, that there was no 
proof whatever that the notes were executed by Thomas H. 
and Sarah Strahan. Section 3035 of the Code of 1876 makes 
written contracts evidence, ete., only as against the party tothe 
contracts and not as against parties between whom and the 
maker there is no privity. 


SOMERVILLE, J.—It is insisted that the decree in this 
case is erroneous, because it was rendered in vacation, on Sep- 
tember 13, 1877, without the agreement of the parties or their 

VoL. LXXI. 














1881.] OF ALABAMA. 79 
[Hooper, Adm’r, v. Strahan. ] 

attorneys. In support of this view the case of Logers v. Tor- 
but, 58 Ala. 523, is cited and relied on by the appellant’s coun- 
sel. Itis there held, that there was no law in force authorizing 
such decree between December 8, 1873, when section 3470 of 
the Revised Code of 1867 was repealed, and December 9, 1877, 
when the Code of 1876 became operative, and the same section 
was again revived.—Code, 1876, § 3896. This case was in 
effect overruled in Luddington v. Forrest, 68 Ala. 1, which 
sustained a similar decree under the power conferred by Rule 
77 of Chancery Practice, found in the Rev. Code of 1867, p. 
834, and carried into the Code of 1876, as Rule 80, p. 172. It 
is provided expressly by this rule that “when a canse is sub- 
mitted during term time for a decree or order, such decree 
shall be valid if rendered during any vacation.” There is no 
force, therefore, in the objection that the decree was rendered 
in vacation, as this was authorized by the above rule, which was 
in existence at the date of its rendition. 

The notes given for the purchase-money, and purporting to 
be signed by the defendants, were prima facie evidence of the 
existence of the debt, and were properly admitted in evidence 
without proof of their execution. They were the foundation 
of the suit, and their execution was not denied by the de- 
fendants under oath. The sections of the Code ($s 3035-6) 
bearing on this subject manifestly apply as well to courts of 
equity as to courts of law, the rules of evidence generally in 
each court being the same, except so far as modified by statute. 
Holman v. Bank of Norfolk, 12 Ala. 369, 413-4; Ponner 
ve. Young, 68 Ala. 35. 

It is urged in this case further, that there is a fatal variance 
between the allegations and the proof made by the defendants, 
and that although the evidence may have authorized the dis- 
missal of the bill, the answers of the defendants Strahan and 
Monk were defective in failing to make the proper averments, 
showing that they were dona fide purchasers of the land in 
controversy for value and without notice. 

The rule is settled in this State that, in such cases, it is re- 
quired of a defendant, who is a sub-purchaser, to aver in his 
plea or answer clearly, distinctly and without equivocation, and 
with proper cireumstantiality of detail, the following facts: 
Ist. That he is a purchaser from one in actual or constructive 
possession, who was seized or claimed to be seized of the legal 
title, at the same time briefly setting out substantially the con- 
tents of the deed of purchase, with date. consideration and 
parties; 2nd, that he purchased in good faith; 3rd, that he 
parted with value by paying money or other valuable thing, as- 
suming a liability, or incurring an injury, stating the nature 
of the consideration fully; 4th, that he had no notice of com- 
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jlainant’s equity, and knew no fact calculated to put him on 
inquiry, either at the time of the ‘purchase, or at or before the 
time he parted with the consideration.—Craft v. Russell, 
67 Ala. 9; 1 Brick. Dig. p. 718, § 1134; Story’s Eq. Plead. 
$ 805. 

The answer of the defendant Monk fell very far short of 
these requirements, and that of McCoy was defective in failing 
to describe his deed with sufficient particularity, averring only 
the month and year of its execution without more. . 

The principle is settled that the ad/egata and probata in plead- 
ing must always correspond. Neither allegations without 
proof, nor proof without allegations will avail to entitle a 
complainant to relief, or a defendant to the benefit of his de- 
fense, unless the defect is remedied by amendment.—1 Dan. 
Ch. Pr. 361 (note 1); Alewander v. Taylor, 56 Ala. 60. 

For the defects, as above pointed out, in the pleas er answers, 
as we may choose to consider them, of the appellees, Monk and 
McCoy, the decree of the chancellor must be reversed and the 
cause remanded for further proceedings. There are other 
questions argued in the briefs of the counsel not necessary to 
be considered, as they are not properly raised by the assign- 
ments of error. 

Reversed and remanded. 


Me Williams v. Phillips. 
Bill in kquity to Enforce Vendor's Lien. 


1. Effect of findings of primary court on questions of fact when pre- 
sented for revision on appeal.—Where the primary court is charged with 
the duty of ascertaining and determining matters of fact dependent upon 
the viva voce examination of witnesses, without the aid of a jury, this 
court will, on appeal, attach to its findings the force and effect of the ver- 
dict of a jury, which can not be disturbed, unless it is plainly erroneous 
—opposed to all the evidence ; but this rule is not applied to the decision 
of a chancellor, based upon evidence wholly in writing, which, in the 
same form, and under the same circumstances, is presented to this court. 

2. Presumption in favor of judgment or decree of primary court. 
Whether a judgment or decree is assailed, on appeal, for error of law, or 
error of fact, a presumption of correctness prevails until it is removed by 
the party complaining of error; and to justify its reversal, this court 
must see, and see clearly, that it is wrong—that error of law or of fact 
infects it. 

3. Evidence ; burden of proof—When the burden of proving a par- 
ticular fact is cast upon a party, if he fails to give evidence of it, or if the 
evidence in reference thereto is equally balanced, or does not generate a 
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rational belief of the existence of the fact, leaving the mind in a state of 
doubt and uncertainty, he must fail for want of proof. 

4. Payment ; burden of proof.—Where one claims that a debt, the 
prior existence of which is admitted or proved, has been paid by the 
substitution of another security, whether it be of higher or of the same 
dignity as the debt, he assumes the burden of proving that the substi- 
tuted security was taken and accepted in extinguishment of the debt. 

5. What a conditional payment merely. —W here a creditor received 
from his debtor an order on a third party for lumber, deliverable at the 
latter’s convenience, which was accepted, the presumption of law is, 
that the order was received as a conditional, and not as an absolute pay- 
ment; and the condition on which the order was to operate as a pay- 
ment, the delivery of the lumber, not having occurred, in the absence of 
evidence tending to show that any loss or injury resulted from the cred- 
itor’s failure to make a demand for the lumber, the debtor is not entitled 
to a credit on the debt. 
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. 
Arrrat from Franklin Chancery Court. 
Heard before Hon, Tuomas Cosss. 
The case made by the record is sufficiently stated in the 
opinion. , 


GrorcEe C. Atmox, W. J. Buttock and Warrs & Sons, for 
appellant. 


Wa. Coorer, contra. , 


BRICKELL, C. J-—The bill was filed to enforce a lien on 
lands for the payme ent of a promissory note executed to the ap- 
pellant, the vendor, by the appellee, the vendee. The making 
of the note, and that it was given for part of the purchase- 
money of lands, is not controverted. The matter of dispute 
is, whether an order drawn by Phillips on one Duly (and by 
him accepted) for the delivery of lumber to the appellant, w 
taken in payment of the note; or if not taken as ae Rae 
payment, whether it was not taken as conditional payment, and 
the appellant, not having used any diligence to obtain the lum- 
ber, or to make the order available, has not lost the right to de- 
mand of the appellee payment of the note. The ae 
upon a hearing on pleadings and proof, rendered a decree dis- 
missing the bill. The assignments of error raise no other in- 
quiry than the correctness of the chancellor’s conclusions upon 
the disputed matters of fact. 

There is much reluctance in appellate courts to revise the 
findings of fact on conflicting evidence made by primary courts. 
The law, however, devolves the duty, and it must be performed. 
The rules and principles upon which the court will proceed are 
settled by a long line of precedents. If the primary court is 
charged with the duty of ascertaining and determining matters 
of fact dependent upen the eva voce examination of witnesses, 
without the aid of a jury, there are obvious reasons for attaching 
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to its findings, as this court has declared should be attached, the 
force and effect of the verdict of a jury, which can not be dis- 
turbed unless it is plainly erroneous, opposed to all the evi- 
dence. The rule is not applied to the decision of a chancellor 
passing upon evidence wholly in writing, which, in the same 
form, and under the same circumstances, is presented to this 
court. Whether a judgment ora decree is assailed for error 
of fact, or error of law, a presumption of correctness prevails; 
a presumption which is indulged, and which will support it, 
until it is removed by the party complaining of error. It may 
not clearly appear that the judgment or decree is right; if it 
does not so appear, the presumption applies and preserves it. 
To justify its reversal, the appellate court must see, and see 
clearly, that it is wrong—that error of law; or of fact infects 
it.— Lehman v. MeQueen, 65 Ala. 570. 

In the consideration of all questions of fact, it is not only 
important, but it is indispensable to a fair, just determination, 
to bear in mind upon which party lies the burden of proving 
the disputed fact—which party affirms its existence and claims 
advantage or benefit from it. When upon a party the law 
easts the burden and duty of proving a particular fact, if he 
fails to give evidence of it, the non-existence of the fact is as- 
sumed. Or if the evidence in reference to the fact is equally 
balanced, or if it does not generate a rational belief of the 
existence of the fact, leaving the mind in a state of doubt and 
uncertainty, the party affirming its existence must fail for want 
of proof.—Lehman v. MeQueen, supra. 

It is unquestioned that bills or notes, or engagements of any 
kind, whether of the debtor himself, or of a third person, will 
not operate as payment or satisfaction of an antecedent debt, 
unless it is shown that they were given and received as absolute 
payment. Payment of a debt is an affirmative plea and an 
affirmative fact, which must always be proved by the party 
averring it, and whoever claims that a debt, the prior existence 
of which is admitted or proved, has been extinguished by the 

esubstitution of another security, whether it be of higher or of 
the same dignity as the debt, assumes the burden of proving 
that the substituted security was taken and accepted in extin- 
guishment. The extinguishment arises from the agreement of 
the parties, not from the nature or character of the security, 
that may form the consideration of the agreement, but there is 
no implication of law that it shall operate as a payment—no 
implication that one cause of action is substituted for another. 
The presumption of law is, that all such securities are taken as 
conditional, not as absolute payment of a pre-existing debt. 
2 Am. Lead. Cas. 264, et seg.; Fichling v. Brewer, 38 Ala. 685. 
There is a want of all legal evidence, or of circumstances, from 
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which it may be justly inferred, that McWilliams accepted, or 
that Phillips offered the order on Duly as absolute, uncondi- 
tional payment of his note for the purchase-money of the lands. 
The note was left in Me Williams’ possession—there was no de- 
mand of it, or of its cancellation or destruction; and there is 
no reason assigned for the failure to demand it, or its cancella- 
tion, though Phillips, when the order was delivered, was on 
the eve of leaving the State, and on the day of its delivery he 
expressed his purpose to send money from Texas to his brother 
here, to pay the note. There is not only a want of all evidence 
showing that McWilliams agreed to take, and did take the 
order as payment of the note, but the evidence of such an 
agreement is inconsistent with all the established facts of 
the case. 

The order expressed that the lumber was deliverable by Duly 
at his convenience. We do not understand that he could exer- 
cise his own choice and pleasure as to the time of its delivery— 
that he conld prolong it indefinitely. He was not bound to an 
immediate delivery ; but toa delivery within a reasonable time, 
determinable from the particular circumstances the parties had 
in view, when, with this stipulation, the order was given and ac- 
cepted. If it appeared that on demand within such time, 
MeWilliams could have obtained the lumber, and that loss or 
injury had resulted to Phillips from the failure to make the 
demand, it may be that McWilliams would be answerable for 
such loss or injury. But in the absence of all evidence tending 
to show that any loss or injury has resulted from the failure to 
demand the lumber, all that can be said is, that the order was a 
conditional payment, and that the condition on which it was to 
operate a payment has not occurred.—2 Am. Lead. Cases, 290. 

The decree must be reversed and a decree here rendered, 
granting relief to the appellant. 


Williams, Adm/’rx, eé al. v. Hale. 
Bill in Equity for Dower. 


1. Dower; when not barred by divorce.—Under the statutory prov is- 
ions of this State, a divorce from the bonds of matrimony, obtained by 
the husband on the ground of voluntary abandonment, does not bar the 
surviving widow of her right of dower 


Arprrat from Jefferson Chancery Court. 
Heard before Hon. Tuomas Conss. 
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The bill in this case was filed on 12th February, 1881. Its 
purpose and material allegations are sutticiently stated in the 
opinion. The defendant demurred to the bill on the following, 
among other, grounds: “ Because the bill upon its face shows 
that a decree of divorcee a@ vinculo was obtained by Gardner 
Hale, the husband of the complainant, before his death, in the 
Chancery Court of Jefferson county, Alabama, having jurisdie- 
tion of said cause, and that said decree was so granted to said 
Gardner Hale for and on account of the misconduet of the com- 
plainant, and against the complainant, and that said decree of 
divorce is still in foree.” The Chancery Court entered a decree 
overruling the demurrer, which is here assigned as error. 


R. H. Pearsén, for appellant. (No brief came to the hands 
of the reporter.) 


J. W. Busn and J. T. Terry, contva.—(1) It is conceded that 
a statutory divorce on the ground of adultery, @ viéneulo matri- 
monii, does bar the widow of her dower; for the statute ex- 
pressly so provides.—Code of 1876, § 2698. A common law di- 
vorce for adultery is never @ vinceulo matrimonii, but always a 
mensa et thora.— Wait v. Wait, 4 N. Y. (Coms.), 100. Until 
our statute, Code, § 2696, there was no such thing as a divorce 
which recognized the validity of the marriage. and avoided it 
for causes ‘happening afterwards.— Wait v. Wait, supra; and 
since our statute, but one cause, viz: adultery, committed after 
the marriage, has the effect to annul the marriage, so as to bar 
the right of dower; and this bar is alone in consequence of the 
statute. (2) In Lord Coke’s time, there was no such thing as 
pce a valid marriage—Bish. on Married Women, 
§ 706. His maxim was, * Ub¢ nullum matrimonium, thi nul- 
la dos.” A divorce at common law for a legal cause existing 
at the time of the maraiage, such as bigamy or an incestuous 
marriage, annulled the marriage a) cnitvo, and was styled a di- 
voree @ vinculo matrimonii, leaving not a vestige of the mar- 
riage contract.—/b. (3) A statutory divorce has no retroac- 
tive effect on the validity of the marriage, or on the rights and 
capacity of the widow, or on the rights ‘of the children of the 
marriage, other than the statute expressly provides. — te 
UniUs “exclusio alterius.—Bish. on Mar. & Div. (6th Ed.), § 
706-7 ; Code, $$ 2685-2703. (4) The policy of the law has z 
ways been to preserve with great care the right of dower, when 
it has once attached to the property of the husband.—Tyler on 
Inf. & Cov. p. 575; Forrest v. Forrest, 6 Duer (N. Y.), pp. 
102-153; Wait v. Wait, supra. (5) If the legislature had in- 
tended to exclude the wife from dower when divorced from 


the husband on the ground of her abandonment of him, it 
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would have so provided in express terms, as it did when she 
has been guilty of adultery; and failing to express her exclu- 
sion from dower in such ease, it must be presumed that the 
legislature did not intend to exclude her. (6) But this is no 
longer an open question in this State. This court has decided 
that a divorce for abandonment does not bar the right of dow- 
er. 44 Aia. 450. See also on same point, 29 II]. 442; 55 
Penn. St. 375. 


STONE, J.—The present is a bill filed by Mrs. N. L. Hale, the 
appellee, to recover dower in the lands of Gardner Hale, de- 
ceased. The bill sets forth that complainant, then Mrs. Thomp- 
son, intermarried with Gardner Hale in 1874, and that said 
Gardner Hale died in 1880. That during the coverture he, 
Hale, owned certain lands described in the bill, in which com- 
plainant claims dower, she never having relinquished her dow- 
er interest therein. Hale disposed of some of the lands after 
the marriage, by contract in which the complainant did not 
join. The heirs and personal representative of Hale, and also 
the purchasers of the portions of the lands sold, are made _par- 
ties defendant. In 1875 the parties separated, Mrs Hale aban- 
doning her husband and her home. They never afterwards 
lived together. Mr. Hale filed a bill, and obtained a divorce 
from the said N. L., his wife, on the sole ground of abandon- 
meut. The divorce, as our statute authorizes, was from the 
bonds of matrimony.—Code of 1876, § 2685. The bill, in its 
averments, sets forth all the foregoing facts, and in exeuse for 
the separation says, that they lived together as husband and 
wife, “until their separation in 1875, without any fault on the 
part of oratrix, except her abandonment of him caused by his 
cruelty to her.” The bill is silent as to any defense interposed 
by Mrs. Hale to the divorce suit, and fails to show any of the 
rulings in said cause, other than the sentence of divorce. Hence 
we are not informed whether any and what allowance was made 
to the wife pending the divorce ‘suit, under § 2694 of the Code, 
and what, if any, permanent allowance was made to the wife 
out of the estate of the husband, when the divorce was granted. 
There was a demurrer to the bill, which the chancellor over- 
ruled. 

A majority of the adjudged cases, and the strength of the ar- 
gument, lead to the conclusion that the result of a divorce 
from the bonds of matrimony is, to bar the wife of all claim of 
dower in the husband’s estate. The maxim of Lord Coke is 
enerally adopted, and held to govern in all cases of abso- 
ute divorce from matrimonial bonds. ‘It is necessary,” says 
that able jurist, “that the marriage do continue; for if that 
be dissolved, the dower ceaseth ; ubi nullum matrimonium, thi 
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nulla dos.” In England divorces a vinculo were decreed only 
for canonical causes—those which existed before the marriage. 
Those occurring after marriage—even adultery—only author- 
ized divorces from bed and board. Hence, in England, divorces 
a vinculo matrimonii had the effect of declaring there never 
had been a legal marriage. It avoided them a) init‘o. On this 
account it has been often urged, and sometimes ruled, that ab- 
solute divorces, granted on our statutory grounds, do not fall 
within the reason of the rule, and do not bar her dower. The 
decided weight of American authorities, as we have said, holds 
that Lord Coke's maxim applies, and bars dower, in all cases of 
divorce from matrimonial bonds.—2 Scrib. on Dower, chap. 19, 
p- 507; 2 Bish. on Mar. & Div. § 706 ef seg.; 2 Wait’s Act. 
& Def. 606; Clark v. Clark, 6 W. « Sug. 85: Colvin v. Reed, 
55 Penn. St. pkg Cunningham v. Cunningham, Cart. (Ind.) 
Rep. Vol. 11, 233; Wed afferty v. Ve ( afferty, 8 Blackf. 218; 

Whitsell v. Witte, 6 Port. (Ind.) 229; Lice v. Lumley, 10 Ohio 
Stat. 596; Lamkin v. Knapp, 20 Ohio Stat. 454; Levins v. 
Sleator, 2 G. Green’s Iowa, 604; Given v. Marr, 27 Me. 212; 
Wait v. Wait, 4 Comst. 95; Boykin v. Ruin, 28 Ala. 332. 
There is a dictum in Turner v. Turner, 44 Ala. 437, to the 
contrary. 

By statute approved December 21, 1820—Clay’s Dig. 170, 
§ 8-—it was provided that “the court pronouncing the decree 
of divorce shall also order and decree a division of the estate 
of the parties, in such way as to them shall seem just and right, 
having due regard to the rights of each party and their chil- 
dren, if any.” “But neither party could be devested of title to 
property. The use during life was the most that could be de- 
creed under that statute. So the statute law of this State re- 
mained, until the Code of 1852 went into effect, January 17, 
1853. Until that time our statutes were silent as to the effect 
of divorce on the wife’s claim of dower. In cases of divorce a 
vinculo occurring before that time, the weight of authority 
would have led to the decision that the wife was barred of 
dower. 

The Code of 1852 introduced some new regulations, which 
have undergone no change since that time. Among them are 
the following, copied from the Code of 1876: 

§ 2695. If the wife has no separate estate, or if it be insufti- 
cient for her maintenance, the chancellor, upon granting the 
divorcee, must decree the wife an allowance out of the estate of 
the husband, taking into consideration the value thereof, and 
the condition of his family. 

“S$ 2696. If the divorce is in favor of the wife for the mis- 
conduct of the husband, the allowance must be as liberal as the 
estate of the husband will permit; regard being had to the con- 
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dition of his family, and to all the circumstances of the case. 

“$ 2697. If in favor of the husband for the misconduct of 
the wife, the allowance must be regulated by the ability of the 
husband and the nature of the misconduct of the wife. 

*$ 2698. A divorce for the adultery of the wife, bars her of 
her dower, and of any distributive share in the personal estate 
of her husband.” 

( ‘onsidering all these sections together, and bearing in mind 
that § 2694 is confined to the matter of pee for the wife 
pending the divorce suit, it would seem that $$ 2695-7 are in- 
tended to operate after the divorce is granted, and during the 
joint lives of husband and wife. This. allowance is generally, 
and properly, made from year to year. The husband’s finan- 
cial condition may change, and a consequent change of the al- 
lowance may become necessary. When, however, the husband 
dies leaving the wife surviving, there is a necessity for the ap- 
plication of different principles. It can not be supposed that 
the estate of the husband will be kept tegether, and an annual 
allowance carved out of it for the support of the surviving wife. 
That would tend to delay distribution of the estate for we know 
not how long. Final, permanent provision must be made, or 
none can be made. The act of 1820 seems to have anticipated 
this, and rendered all inquiry as to dower unnecessary, by direct- 
ing a division of the estate of the parties, when the decree of 
divorce is pronounced. That clause was dropped out of the 
statutes when the Code of 1852 was framed; and, at the same 
time, $ 2698 was incorporated in the compilation, declaring 
what should cause a forfeiture of dower. Why insert this pro- 
vision, if the divorce was ¢pso facto a bar of dower? And why 
declare that the adultery of the wife, if the ground of the di- 
voree, should bar her of her dower, if any divorce a vinculo, 
granted to the husband for-the misconduct of the wife, had the 
same effect? Why single out one statutory ground, which enti- 
tles the husband toa divorce from the bonds of matrimony, if any 
other statutory ground equally bars the offending wife? Eix- 
pressum facit cessare tacitum. The rules of construction force 
us to hold that the divorce obtained by Mr. Hale, based, as the 
bill charges it was, on the ground of abandonment by her, does 
not bar the surviving widow of her right of dower. We reach 
this conclusion reluctantly, and think the discretion in the 
matter of division of the estates of the parties, allowed to the 
courts under the act of 1820, was much better adapted to meet 
the varying phases of such cases, than our present arbitrary 
rule is. The remedy is not with us. 


Affirmed. 
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Agee v. Mayer Brothers. 
Trover. 


1. Attachment by landlord against tenant; when may be levied on erop 
of under-tenant.—An attachment sued out by a landlord for the recovery 
of rent, the mandate of which. runs merely against the crops of the ten- 
ant in chief, authorizes a levy of the writ, not only on the « ‘rops of the 
tenant in chief, but also on the crops raised on the rented premises by an 
under-tenant. 

2. Same; competent evidence for sheriff, when sued in trorer for conver- 
sion of crops levied on.—The attachment in such case is competent evi- 
dence for the sheriff in an action of trover brought against him to recoy- 
er damages for a conversion of cotton raised on the rented lands by the 
under-tenant, and seized by the sheriff under the attachment, by a pur- 
chaser, with notice of the landlord’s lien, who was in possession of the 
cotton at the time of the levy. 


Appeal from Marengo Circuit Court. 

Tried before Luruer R. Swrrn, Esquire, acting as Special 
Judge. 

This was an action brought by the appellees against the appel- 
lant, to recover damages for the alleged conversion of three 
bales of cotton. In addition to the facts stated in the opinion, 
it may be added, that it was shown on the trial that Green, the sub- 
tenant, had fully paid his rent to Howze & Creagh, the tenants 
in chief; that the appellant offered to prove, in connection with 
the offer to introduce in evidence the attachment, that he lev- 
ied the attachment on the crops of the sub-tenant, “ because he 
had not been able to find sufficient property of the tenants in 
chief, Hlowze & Creagh, to satisfy the amount for which he was 
required by said writ “to levy ;” and that the mandate of the 
writ required the sheriff to attach so much of the crops of said 
Howze & Creagh grown on the rented premises, as would be 
of value to satisfy the debt claimed in the attachment proceed- 
ings, and costs. 


E. P. Morrtserre, Warrs & Sons and Jones & Jonnston, 
for appellant.—(1) The plaintiffs in the attachment, as land- 
lords, had a lien on the entire crop grown on the rented prem- 
ises; and for the purposes of the attachment, all cotton grown 
thereon during the year, whether grown by the tenants in chief, 
or by their sub. tenants, was liable to the attachment.— Givens v. 
Easley, 17 Ala. 385. (2) Even if the writ had issued against 


the estate of Howze & Creagh, it would have only been irreg- 
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ular, and might have been Bas pap levied on the crop grown 

on the rented premises. Such a writ is not vord, although it 
might have been abate 4 v. Martin, 60 Ala. 394; 

De Bardeleben v. Crosby, 53 “Ala, 363. (3) The attachment, 
however, was not against the estate oe of Howze & Cre- 
agh, but was against their crops grown on the rented premises. 
All the crops grown on the rented premises are to be treated 
as the property of the tenant, so far as the rights of the land- 
lord are concerned. The landlord’s attachment could not be 
against the sub-tenant, for the relation of landlord and tenant 
does not exist between them. It could only be against his ten- 
ant, and then it can be levied on any crops on which the land- 
lord has a lien for the payment of his rent. 





Macartney & Crarke and W. H. Tayror, contra.—(1) It 
is not controverted that the landlord has a lien upon the crop 
of the under-tenant, nor that, to satisfy his demand for rent, he 
may levy on such crop to discharge the balance due, after ex- 
hausting the crop of the tenant in chief: But it is his duty to 
first exhaust such last mentioned crop.—Code of 1876, § 3476. 
Now, he may be satisfied that the crop of the tenant in chief 
will satisfy his demend, and may, in that case, sue out a writ 
only against such crop. That was done in this ease. The 
mandate of the writ was directed against the crop of Howze & 
Creagh alone. Vf he chose to so limit his right, the sheriff had 
no right to go outside the mandate issned to him. (2) A writ 
to be levied on the crops of the sub-tenants must run against 
the crops grown on the rented premises generally, and not be 
confined to the crops of the tenant in chief. The suit must, of 
course, be against the tenant in chief, but that need not narrow 
the language of the mandate of the writ. It is said by appel- 
lant’s counsel, that all the crops are those of the tenant in chief. 
But section 3476 of the Code requires the landlord to take no- 
tice of the crops of the under-tenant, and makes a very consid- 
erable difference in the manner of the enforcement of the rent- 
lien; and under it, the cases cited for appellant are not appli- 
cable. (3) The cases of writs running against the general es- 
tates of defendants are not in point. They were irregular be- 
case the mandate was too broad, but justified the officer in levy- 
ing on any property within its expressed terms. In this case 
the mandate was limited, and the sheriff went outside of it. 
The writ was his commission, and to justify under it, he must 
not have exceeded its authority. 


SOMERVILLE, J.—This is an action of trover brought 
against a sheriff for the alleged conversion of three bales of cot- 
ton. The defendant seeks to justify under a writ of attach- 
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ment, issued at the instance of a landlord against the crops of 
his tenants in chief grown on the rented premises. The writ 
runs against the crops of Howze & Creagh, who were the ten- 
ants in chief, and the cotton in controversy was raised by one 
Green, an under-tenant, and by him sold to the appellees who 
purchased with notice of the landlord’s lien. 

It is insisted that the mandate of the writ only authorized a 
levy upon the particular crops raised by Howze & Creagh, and 
not on crops raised by under-tenants. This view was sustained 
by the court below, and the writ of attachment was excluded as 
evidence on objection of the plaintiffs. 

We are of opinion that this was error. The lien, secured to 
landlords by statute for the payment of rent, is one created by 
daw as an incident of the tenancy, and is not dependent on the 
— and levy of the gg ER eee 1876, § 3467; EVlis 

Martin, 60 Ala. 394. “The whole purpose of the statute is 
to create a lien in Tet or of landlords on crops grown on rented 
lands, and to provide an efficient remedy for the enforcement.” 
De Bardeleben v. Crosby, 53 Ala. 363. The ordinary phrase- 
ology of the writ has usually been in the form of a mandate to 
attach so much of the crops grown on the rented premises as 
may be sufticient to satisfy the debt and costs.— //awhins v. 
Gill, 6 Ala. 620. In view of these principles, the construction 
insisted on by appellees’ counsel seems to us too narrow and 
technical, especially in the light of the statutory provision which 
prohibits from prevailing any objection for want of form in the 
writ, “if the essential matters are set forth.”—Code, $ 3264. 
There is no privity of contract between the landlord and any of 
the occupants of his rented land except the tenant in chief, 
and in a certain sense, as to the landlord, all the crops, which 
are charged by law with the payment of rent, may be regarded 
as the crops of the tenant in chief, until this lien is discharged, 
waived or otherwise lost. “The attachment law must be liber- 
ally construed to advance the manifest intent of the law.” 
Code, § 3315; Ellis v. Martin, 60 Ala. 394; Blair v. Miller, 
42 Ala. 308; Ware v. Todd, 1 Ala. 199. 

Sections 3476-7 of the Code are intended merely to require 
the crops of the tenant in chief to be exhausted before proceed- 
ing to go against the crops of the under-tenant. They can not 
be construed as intended to embarrass attachment proceedings, 
by encouraging objections for want of form in the writ, which 
are not of an essential nature. 

The court erred in excluding the writ of attachment from 
evidence, and the judgment must be reversed and the cause re- 


manded. 
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Pique, Manier & Hall v. Arendale. 
Statutory Real Action in the Nature of Ejectment. 


1. Consideration of deed in contest between grantee and creditors of 
grantor; rule as to admissibility of parol evidence.—The rule that the con- 
sideration clause of a deed can not be varied by parol evidence in a 
contest between the grantee and the creditors of the grantor, merely 
prohibits parol proof of a consideration of a different kind from that ex- 
pressed in the deed--as proof of a valuable consideration when a good 
consideration is expressed, or proof of a good consideration when a 
valuable consideration is expressed; it does not restrict the grantee to 
proof of the precise consideration recited in the deed, but he may show 
any consideration of the same kind. 

2. Same.—lIt is competent for a grantee in a deed which recites a mon- 
eved consideration, in a contest between him and a judgment creditor of 
the grantor, to show in support of the deed, that the true consideration was 
partly the payment of a debt or legal liability due from, orresting upon the 
grantor, and partly a promise on the part of the grantee to pay the grantor 
a specific sum of money. 

3. Same; when not regarded with suspicion.—The fact that the true 
consideration of a deed was the payment of a debt or legal liability 
due from or resting upon the grantor, and the grantee’s promise to pay 
the grantor a stated sum of money, while the recited consideration was 
money paid, does not of itself constitute a badge of fraud, or cause the 
transaction to be regarded with suspicion in a contest between the grantee 
and a judgment creditor of the grantor. 

4. When possession of real estate implied notice of vendor’s title.—The 
open possession of land by the tenant of a vendee who claims title under 
an unrecorded deed, operates as implied notice of the vendee’s title toa 
creditor of the vendor, who, during the continuance of such possession, 
recovered judgment and purchased the land under an execution issued 
on the judgment; and such notice protects the vendee’s title as effectu- 
ally as the registry of his deed would have done. 

5. Payment of a debt as consideration of a deed: when sufficient.—In 
a contest between a vendee and a judgment creditor of a vendor, it is im- 
material whether a debt, the payment of which constituted the consid- 
eration of the deed, was contracted prior to, or contemporaneously with 
the execution of the deed, as, in either event, it is a valuable considera- 
tion, which, if adequate and free from fraud, will uphold the deed. 


ApreEat from Jackson Cireuit Court. 

Tried before Hon. H. C. Speake. 

On 16th April, 1879, James A. Pique, James W. Manier 
and Lewis W. Hall commenced this action against William 
Allford, tenant of James Arendale, to recover certain land sit- 
uate in Jackson county ; and Arendale was, on his motion, made 
a party defendant under the statute. The plaintiffs and the 
defendant Arendale claimed title under one Lowrey Partin, the 
plaintiffs claiming under a sheriff's deed executed in July, 1878, 
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and Arendale directly from Partin under a deed executed by 

him on 31st January, 1877. 

On the trial the plaintiffs proved that on the 8th March, 
1877, they recovered a judgment in said court against Partin 
for $403.43 founded on a debt which was contracted 7th June, 
1876, and that under an execution issued on the judgment the 
land sued for was sold by the sheriff on the first Monday in 
July, 1878, and was purchased by the plaintiffs for $200, which 
was paid by crediting that sum, less costs of suit and expenses 
of sale, on the judgment; that thereupon the sheriff executed’ 
a deed conveying to them Partin’s interest in said lands; that 
executions were duly kept up from the date of the rendition of 
the judgment to the date of sale; that the summons in said 
suit was served on Partin on 15th January, 1877; that another 
suit was commenced against Partin by other parties, and the 
summons therein was served on him on 27th January, 1877, 
and judgment rendered on 8th March, 1877, for $355.22; and 
that Partin was insolvent on 31st January, 1877. 

The defendant Arendale then proved and read in evidence a 
deed executed by Partin on 31st January, 1877, conveying to 
him the land sued for, the consideration recited in said deed 
being eight hundred dollars “to him in hand paid the receipt,” 
ete. It was also shown that this deed was duly acknowledged 
and delivered on said day by Partin, but was not filed for re- 
cord until 2d of October, 1877; and that said defendant, by 
his tenants, took possession of said land on 5th March, 1877, 
and afterwards continued in the possession thereof. The de- 
fendant Arendale was examined as a witness in his own behalf, 
whose testimony was, in substance, that in the spring of 1874, 
he sold Partin one hundred and sixty-three acres of land adjoin- 
ing the land in controversy in this suit for $2,000, payable in 
annual installments of $500 each, and executed bond for title, 
taking Partin’s notes for the purchase-money, and at the same 
time sold him some personal property; that these notes were 
not fully paid as they fell due, Partin having only paid about 
$300 thereon; that in the fall of 1876, when the third note be- 
came due, defendant, being satisfied that Partin was unable to 
pay for the land, agreed with him to rescind the trade; but 
that, in the meantime, Partin had sold forty acres of the land 
which he had purchased from defendant; that therenpon the 
defendant purchased from Partin the land sued for in this ae- 
tion, and Partin executed to him the deed of 31st January, 
1877, in consideration of said forty acres which Partin sold, and 
which defendant did not recover, estimated at $400, and of the 
damages which defendant had sustained from Partin’s failure 
to pay for said land sold to him by defendant, estimated at 


$150 per annum for three years, amounting in the aggregate, 
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to $450, and in consideration of the further sum of $100, for 
which defendant gave his note to Partin, payable the next fall, 
which was afterwards transferred by him to a third party, and 
paid by the defendant, thus making the consideration of said 
deed amount to the sum ot $950. To the testimony of Partin 
stated above the plaintiffs objected, on the ground that it tend- 
ed to prove a consideration different from that expressed in the 
deed ; but the court overruled their objection, and allowed the 
testimony to go to the jury, and they excepted. Said defendant 
further testified, that at the time Partin executed to him said 
deed, he did not know that Partin was insolvent; but he ad- 
mitted on cross-examination facts tending to show, that he knew 
Partin was financially embarrassed, There was no evidence 
introduced on the trial tending to show that plaintiffs had any 
actual notice of the deed executed to defendant by Partin, un- 
til after it was recorded, in October, 1877. 

The foregoing being substantially all the evidence bearing 
on the issues between the parties, the plaintiffs requested the 
court in writing to give to the jury the following charges: 1. 
“Tf Arendale omitted to record his deed from Partin for more 
than three months from its date, and the plaintiffs recovered 
their judgment against Partin without notice of said unrecorded 
deed, then the plaintiffs acquired a lien not limited or avoided 
by the deed to Arendale, and under which lien a perfect title 
was acquired by the plaintiffs, as purchasers at the sheriff's 
sale.” 2. “It devolves upon the defendant to prove the con- 
sideration of his deed as it is expressed therein ; and any evidence 
tending to show a different consideration than that expressed 
therein should be looked upon with suspicion.” 3. “If the 
debt, which is claimed by the defendant to have been a part of 
the consideration of the deed to him from Partin, had no legal 
existence until after the rescission of the 163 acre land trade be- 
tween them; and if the rescission of that contract was made at 
the same time the deed in evidence from Partin to Arendale 
was executed, then such consideration is not a pre-existing 
debt.” These charges the court separately refused to give, and 
the plaintiffs duly excepted. The court then charged the jury, 
at the written request of the defendant, that “if the jury be- 
lieve from the evidence, that the detendant, James Arendale, 
was in possession of the land in suit, or his tenants were in pos- 
session of said land, at the time plaintiffs recovered judgment, 
plaintiffs are not judgment creditors without notice, unless they 
tind that the deed under which Arendale held was fraudulent, 
and that Arendale knew of, and participated in the fraud.” 
To this charge the plaintiffs excepted. 

The defendant obtained a judgment on verdict, from which 
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the plaintiffs appealed; and they now assign as error the rul- 
ings above noted. 


W. L. Marri, for appellants —(1) A judgment creditor 
may, at law, proceed under execution to a sale of lands which 
his debtor has fraudulently aliened ; and the purchaser may re- 
cover the land, in ejectment, from the fraudulent grantee.— Car- 
ter v. Castleberry, 5 Ala. 277; Flewellen v. Crane, 58 Ala. 
627. (2) If the ereditor’s debt antedates the deed, the burden 
of proof is on the grantee to prove the payment of the pur- 
chase-money, or, if the deed was taken in payment of a pre-ex- 
isting debt, to prove the existence and validity of such debt. 
Hamilton v. Blackwell, 60 Ala. 545. (3) A deed impeached 
by creditors for fraud, actual or constructive, can not be sup- 
vorted by evidence of a consideration different from that al- 
fed in the deed.— Murphy v. Branch Bank, 16 Ala. 90. 
The writing is the sole expositor of the contract, and when as- 
sailed by creditors, it must be taken, as to the parties, as it is 
written.— Potter v. Gracie, 58 Ala. 303; Bump on Fraud. Con. 
557. (4) Unreeorded conveyances are void as against judg- 
ment creditors without notice.— Daniel v. Sorrells, 9 Ala. 436; 
Wallis v. Rhea & Ross, 10 Ala. 451; 8. C.12 Ala. 646; Jor- 
dan wv. Mead, 12 Ala. 247; Pollard v. Cocke, 19 Ala. 188: 
Fash v. Ravieses, 35 Ala. 451: De Vendell v. Hamilton, 27 Ala. 
156: Wood v. Lake, 62 Ala. 489. See also Betz v. Mullin, 62 
Ala. 365; Freeman on Ex. § 335. (5) A convevance which 
misrepresents the transaction to which it relates, is at all times 
the object of doubt and suspicion.— Pickett v. Pipkin, 64 Ala. 
520. (6) There is a well defined distinction between sales made 
in payment of an antecedent debt, and those made on a new con- 
sideration.— Crawford v. Kirksey, 55 Ala. 282. By the re- 
scission of the land trade, Arendale’s legal claims against Partin 
were satistied. But not content with securing his own demand, 
he goes further and reaps a_ benefit voluntarily conferred by 
his debtor, stripping him of his land, with $100 evidenced by 
note, and $400 on the score of “damages.” Under an execu- 
tory contract of purchase, the vendee is free from liability to 
account for rents and profits, or damages for use and oceupa- 
tion. The unpaid purchase-money is the measure of liability. 
Micou v. Ashurst, 55 Ala. 607. The debt forming a consider- 
ation which will, as against creditors, support a transfer of 
property, must rest, not in moral, but in legal obligation, and 
the law must furnish a remedy for its enforeement.— Hubbard 
v. Allen, 59 Ala. 283. (7) The court erred in giving the charge 
asked by the defendant. It should have been left to the jury 
to determine, from the evidence, whether plaintiffs obtained 
their judgment against Partin without notice of the unrecorded 
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deed to Arendale. Implied notice resulting from possession is 
subject to be rebutted or explained.—1 Story’s Eq. 410 a. Pos- 
session suggests an inquiry into the claim of the possessor, - 
“such notice will be imputed to a purchaser only where it is 

reasonable and just inference from the facts.”—Herman on Ex. 
§ 333. It has never been held in this State that the presump- 
tion of notice arising from possession is conclusive. See /?og- 
ers v. Jones, 8 N. TW. 264; Nutting v. Herbert, 37 N. TH. 346; 

Harris v. Arnold, 1 R. 1. 125. In this ¢ ‘ase the possession was 
by tenants only three days before judgment. fn every case 
heretofore decided by this court, in which possession is held 
sufficient notice of an unrecorded deed, the possession relied on 
was for a period of years, and was adverse and notorious. 
Strickland v. Nance, 19 Ala. 233; Powell v. Allred, 11 Ala. 


ols, 


R. C. Wenr, contra.—(1) The evidence of the actual consid- 
eration of the deed from Partin to defendant did not tend to 
show a consideration different in kind from that expressed in 
the deed, and was therefore admissible.— //uhhard v. Allen, 59 
Ala. 283. (2) The first charge requested by appellants was, 
no doubt, based on the ease of Wood v. Lake, 62 Ala. 489: but 
that case is not in point. The deed executed to Arendale is 
not one of the instruments provided for in section 2166 of the 
Code. It was an absolute conveyance, founded on a valuable 
consideration. (3) Arendale was in possession at the time ap- 
pellants’ judgment was rendered. This constituted notice. The 
appellants were not,therefore, judgment creditors without notice. 
9 Ala. 208; 12 Ala. 734; 12 Ala. 17; 64 Ala. 388; Brunson 

, Brooks, 68 Ala. 248. (4) The deed from Partin was not 
wae founded on a valuable consideration, but it must be pre- 
sumed in this ease that such consideration was adequate. There 
is no evidence tending to show that it was inadequate, or that 
there was any fraud in the transaction. 


3RICKELL, C. J.—The general rule relied upon by the 
appellants, in support of the exception to the admission of evi- 
dence showing the precise consideration of the conveyance from 
Partin to Arendale, and of the exception to the refusal of the 
second instruction requested, is unquestioned. The considera- 
tion clause of a deed can not be varied by parol evidence in a 
contest between the grantee and the creditors of the grantor. 
If the deed recited only a valuable consideration, it can not be 
supported by evidence of a good consideration. Or, if it recited 
only a good consideration, it can not be supported by evidence 
of a valuable consideration. But the rule is not that the pre- 
cise consideration must be proved, as it may be recited. Any 
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consideration, greater or less, of the same kind, may be shown, 
and will support the conveyance, if otherwise fair. In this 
respect the matter of consideration is open to parol evidence in 
any direction. Thus, if the deed should recite as its consider- 
ation one dollar in hand paid, evidence that the real consid- 
eration was the present or precedent debt of the grantor of one 
thousand dollars would be admissible; or it would be admissi- 
ble to show that the purchase-money was not paid, but secured 
by the promise of the grantor to pay it. The character of the 
consideration would not be varied ; that recited and that proved 
would not vary in kind, but only in degree, and either would 
be suflicient for the common purpose of expressing the consid- 
eration, estopping the grantor from denying its existence, and 
rebutting the presumption of a resulting trust. It was entirely 
proper to permit Arendale to show that the real consideration 
of the conveyance under which he claimed title to the premises 
in controversy, Was not money passing from him to the grantor, 
but payment of a debt or a legal liability, due from or resting 
upon the grantor, and the promise to pay the grantor a specific 
sum of money.— Murphy v. Br. Bank Mobile, 16 Ala. 90; 
Potter v. Gracie, 58 Ala. 303; Llubbard v. Allen, 59 Ala. 283. 

If the evidence had shown or tended to show a different con- 
sideration from that expressed in the deed, it would net only 
have been regarded with suspicion, but would have been inad- 
missible. Or if there had been a gross exaggeration of the con- 
sideration, attended with other badges of fraud, the exaggera- 
tion would have been a suspicious circumstance. But it is not 
true, as the second instruction requested, when construed in 
connection with the evidence, must be regarded as asserting, 
that the expression of the consideration of money paid, and 
proof that the actual consideration was the payment of a debt, 
or the promise to pay money, is regarded with suspicion. — It is 
too frequent to express money paid as the consideration, with 
much of indifference as to the sum, whenever a valuable con- 
sideration of any species is the actual consideration, for suspi- 
cions of unfairness or jealousy of the transaction to be indulged, 
in the absence of all badges of fraud. 

The statute pronounces void, as to purchasers for a valuable 
consideration, mortgagees and judgment creditors, without no- 
tice, all conveyances of unconditional estates in lands, or mort- 
gages or instruments in the nature of a mortgage, conveying real 
property to secure a debt created at the date thereof, unless re- 
corded within three months from their date-—Code of 1876, 
§ 2166. Notice of the conveyance, by the terms of the statute, 
equally with registration, preserves its validity. Before the 
appellants obtained judgment against Partin, before they were 
in relation to claim the protection of the statute as against the 
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conveyance to Arendale, the actual possession of the premises 
had passed in accordance with the terms, legal effect and oper- 
ation of the conveyance, from Partin to Troxwell, who entered 
and was holding visibly and notoriously as the tenant of Aren- 
dale. For a long period of time it has been the doctrine of 
this court, announced in numerous decisions, that as to judg- 
ment creditors, the open possession of lands accompanied with 
acts of ow nership—to — the words of Ormonp, J., in 
Burt v. Cassity, 12 Ala. 7 “is an implied notice, quite as 
effectual as the implied nation from the registry of the deed, 
and as potent in its effects as an actual notice of the existence 
of the deed before the judgment was obtained.” The visible 
possession of land, the exercise of dominion over it, the takin 
of its rents and profits, must be sufficient in itself and of itsel 
to put any man of ordinary prudence, seeking to acquire an 
interest in the land, or to charge it, in hostility to the possessor, 
upon inguiry as to the right in which the possession is claimed. 
Putting him upon inquiry, it must operate to perfect and se- 
cure the title of the possessor as effectually as the registry of 
his title deeds.— Ohio Life Ins. & Trust Co. v. Le dyard, 8 Ala. 
866; Smith v. Zurcher, 9 Ala. 208; Daniel v. Sorrells, Ib. 436. 
Of the conveyance from Partin to Arendale, the appellants are 
chargeable with notice at the time of the rendition of their 
judgment, and as the possession was continuous until the sale 
by the sheriff, having notice, the neglect of Arendale to register 
the conveyance is not material to them. There was no evi- 
dence tending to show that the rescission of the contract of 
sale, so far as it formed part of the consideration of the con- 
veyance, was not an adequate consideration. It is not of im- 
portance whether that consideration is regarded as a debt pre- 
existing the conveyance, or as cotemporaneous with its execu- 
tion. In either view, in the absence of all evidence of unfair- 
ness, or that from any improper motive it was imported into 
the consideration, it is not material wether it is regarded as a 
present or as an antecedent debt, satisfied or surrendered ; either 
is a valuable consideration. 

We find no error in the record, and the judgment must be 
affirmed. 


7 
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Pike v. Pettus. 


Bill in Equity to enjoin Action of Ejectment and to cancel 
Deed to Lands. 


1. Parol contract for sale of lands; rule as to proof of part perform- 
ance to take it out of the statute of frauds.—To take a pi: oe contract for 
the sale of lands out of the statute of frauds by part performance, and 
to obtain a specific performance thereof, the contract must be clearly 
proved, and the acts relied on as a part performance ‘‘ should be so ¢ lear, 
certain and definite in their object and design, as to refer exclusively to 
a complete and perfect agreement, of which they are a part execution. 

2. Same; when specific performance will not be decreed.—When the 
testim my in reference to the contract is so conflicting that it can not be 
said to be ‘‘clearly proved ;’’ or when the acts relied on as a part per- 
formance are of an equivocal nature, being such as might have been done 
with other views than in part execution of the agreement, a court of 
equity will not enforce a specific performance of the contract, or grant 
relief depending on the existence of the contract and its validity. 


Aprrat from Madison Chancery Court. 
Heard before Hon. N. S. Granam. 
The bill in this cause was filed by William A. Pike against 
Samuel J. Pettus, on 18th October, 1879, to enjoin an action of 
ejectment which the defendant had commenced against the 
complainant in the Cireuit Court of Madison county, and to 
have set aside and cancelled a deed executed by the sheriff of 
said county, under which the defendant claimed title. On 15th 
March, 1860, the complainant purchased the ‘north-west quarter 
of section sixteen, township three, range two, west, and, with 
James Johnston and another as his sureties, executed four notes 
or bonds for the purchase-money. During the war Johnston 
paid two of these notes or bonds; and after the war suits were 
brought, and judgments obtained against Pike and Johnston 
on the other two notes or bonds. These judgments were paid 
by, and assigned to Johnston, who afterwards caused execu- 
tions to be issued thereon, and placed in the hands of the 
sheriff of said county. The lands in controversy were sold by 
the sheriff under these executions, and were purchased by the 
defendant, to whom they were afterwards conveyed. The bill 
alleges that in 1861, the complainant bargained and sold the 
sixteenth section land, purchased by him, to Johnston, in con- 
sideration of his promise and agreement to pay off and dis- 
charge the notes or bonds which had been given for the pur- 
chase-money, and placed him in possession thereof, and that, in 
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part performance of his contract of purchase, Johnston paid 
one of said notes or bonds in February, 1862, and another in 
March, 1862. The statement of the case made by the record 
in the opinion only renders it necessary to here set out the sub- 
stance of the testimony of E. C. Betts, a witness examined on 
behalf of the complainant, to whose testimony reference is 
made in the opinion. He testified, in substance, that after the 
sale of the sixteenth section land to the complainant, the time 
not stated, at the request of a party who desired to purchase 
said land, and acting on information obtained from the com- 
plainant; the purport of which was that Johnston was then the 
owner thereof, he inquired of Johnston whether the land could 
be purchased, to which Johnston replied that “he had taken 
the land for his sister, Mrs. Bailey, and that it was not for sale.” 
The witness further testified, in substance, that after the war 
he again inquired of Johnston whether the land could be pur- 
chased, and, if so, at what price; and that Johnston then stated 
that it could be purchased at what he had paid for it, the pur- 
chaser to pay him what he had paid thereon, principal and in- 
terest, and to assume the payment of the balance due on the 
purchase-money. 

On final hearing, had upon pleadings and proof, the chan- 
cellor was of the opinion that the complainant was not entitled 
to relief, and caused a decree to be entered dismissing the bill. 
That decree is here assigned as error. 


Capantss & Warp and Waker & Suetey, for appellant. 
Brannon & Coorrr, contra. 


STONE, J.—The present case must be disposed of on the 
principles which obtain in suits for specific performance of a 
contract for the sale and purchase of land, of which there is no 
agreement, or note or memorandum thereof in writing, “ sub- 
scribed by the party to be charged therewith, or some other per- 
son by him thereunto lawfully authorized in writing.”—Code 
of 1876, § 2121. In Waterman on Specitic Performance, 
§ 265, it is said: “The parol agreement must be clearly proved, 
in order to take it out of the statute by part performance. . 
Equity will not enforce specific performance of a parol agree- 
ment, if the evidence of such agreement is contradictory.” 
And in 1 Sto. Eq. Jur., § 762, it is said: “In order to make the 
acts such as a court of equity will deem part performance of 
an agreement within the statute, it is essential that they should 
clearly appear to be done solely with a view to the agreement 
being performed. For, if they are acts which might have been 
done with other views, they will not take the case out of the 
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statute, since they can not properly be said to be done by way 
of part performance of the agreement.” After mentioning 
certain acts which are insufficient, this author proceeds to say, 
that it is not enough, when the proof only shows acts of an 
equivocal nature; but that to be deemed a part performance, 
the acts “ should be so clear, certain, and definite in their object 
and design, as to refer exclusively to a complete and perfect 
agreement, of which they are a part execution.”—See also, 
1 Brick. Dig. 692, § 768. 

The contestants in this case are agreed on the following facts: 
That the lands which gave rise to the present controversy were 
sold by commissioners, being part of a sixteenth section, and 
were purchased by Pike, the complainant in this suit; that 
Pike, the purchaser, gave his notes or bonds in four annual in- 
stallments for the purchase-money, and James Johnston became 
one of his sureties on said notes or bonds; that the purchase 
was made in 1860; that Johnston paid the first two install- 
ments of the purchase-money in Confederate treasury notes, 
without suit; that after the war suit was brouglit on the re- 
maining two installments, and judgments recovered against 
Pike and Johnston; that Johnston paid these judgments, and 
took an assignment of them to himself; that Mrs. Bailey, sister 
of Johnston, went into possession of said lands, part of said 
sixteenth section, in 1861, and remained in possession some four 
to six years; that Mrs. Bailey had children, all under age at 
the time she took possession, of whom Jolmston, her brother, 
was guardian. There are other facts, about which there is no 
contest. Under executions issued on said judgments, which 
had been paid by, and transferred to Johnston, other lands of 
said Pike were levied on and sold by the sheriff, and bid off by 
Johnston for, and in the name of Pettus, the appellee. When 
these lands were offered, and before the sale was made, notice 
was proclaimed to the by-standers, at the instance of Pike, that 
Johnston, in paying the purchase-money of said sixteenth sec- 
tion land, was only paying a debt which he had made his own, 
and that therefore he had no rightful claim against Pike, in 
virtue of said judgments or their payment. We think Pettus 
must be charged with notice of this proclamation, either as 
having heard it made, or by admitted notice given to John- 
ston, his agent, who made the purchase. Johnston testified he 
heard the proclamation made, and Pettus is not examined as a 
witness. He was present at the sale. We are satisfied of 
another fact: That in 1861, Pike, by verbal agreement, sold the 
said sixteenth section purchase, and that under that verbal 
agreement to sell, Mrs. Bailey and her children took and re- 
tained possession of the lands. Pettus instituted an action of 


ejectment to recover the lands so purchased at sheriff’s sale, 
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and thereupon Pike filed the bill in this cause to enjoin the 
action of ejectment. 

The bill avers that in 1861, by oral agreement between Pike 
and Johnston, the latter agreed to take ‘the purchase off Pike’s 
hands, and to become himself the principal in the purchase- 
money notes or bonds. That in pursuance of this agreement, 
Johnston took possession by placing his sister, Mrs. Bailey, and 
her family in possession; and that in like pursuance of the 
agreement, he, Johnston, paid the first and second of the pur- 
chase-money notes or bonds. These averred facts are relied 
on, as bringing the contract within the saving clause of the 
statute of frauds. The answer denies the agreement ¢n foto, 
and sets up,that Johnston paid the purchase-money notes be- 
cause he, Johnston, was liable upon them, and further, that he 

yaid them at the request, and for the accommodation of Pike. 

‘he testimony makes this ease hinge on the following inquiries : 
Did Johnston purchase the lands from Pike as alleged—did 
Mrs. Bailey take possession under Johnston’s purchase and 
did Johnston pay the purchase-money notes in part perform- 
ance of the purchase made by him; or, was the purchase made 
by Mrs. Bailey and her children, with the expectation on Pike’s 
part, that the money would be paid to him by Johnston, out of 
the effects of the Bailey children, in his hands as their guardian. 
The chancellor ruled out a good deal of the testimony; but, 
for the purposes of this opinion, without passing on its legality, 
we will consider all the testimony which bears on the question 
of the alleged oral contract, as properly before us. 

There is not a marked difference, either in the weight of the 
testimony, or in the number of witnesses on the opposing sides 
of the question, whether in fact such contract was made by 
Johnston. We can not affirm that the alleged oral agreement 
is “clearly proved.” It is manifest the testimony is very con- 
tradictory. Neither are the acts relied on as part performance 
so clear, certain and definite in their object and design, nor do 
they refer exclusively to the alleged agreement, so as to come 
up to the rule. Johnston was bound, equally with Pike, for 
the payment of the purchase-money, and hence no sufficient 
inference ean arise from the payment by him, nor does the 

taking of possession by Mrs. Bailey tend to show Johnston 
had purchased. Its natural tendency would rather be that 
Mrs. Bailey or her children were the purchasers. Nor ean we 
regard the testimony of the witness Letts, after eliminating 
what Pike had said to him, as pointing necessarily to the fact 
that Johnston was the purchaser from Pike. Altogether, the 
testimony is in too much conflict to produce that clear convic- 
tion, which should never be dispensed with in suits for specific 


performance of oral contracts for the sale of land. 
Affirmed. 
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Dunlap, Adm’r, v. Mobley, Adm’r. 
Settlement of Insolvent Estate in Probate Court. 


1. Construction of deed; what not a condition precedent.—C., having 
executed a mortgage to 8S. on a tract of land owned by him, afterwards 
executed a deed conveying the lands to his children, reciting a valuable 
consideration, and containing covenants of warranty, in which was this 
clause: ‘‘ Now, this conveyance is made to the parties of the second 
part, and to their heirs and assigns, absolute and in fee simple, with and 
on the following conditions, and with the knowledge and understanding 
of them as follows.’’ Then, after a statement of the execution and ex- 
istence of the mortgage to 8. and of the note secured thereby, the deed 
proceeds : “* Now, on payment of said note and full satisiaction of this 
indebtedness, made by either the party of the second part, then this con- 
veyance shall be absolute in fee simple, and in full force and etfect. 
Until said note is fully satistied, the land conveyed to 8. for the purpose 
of securing the payment of the same, is and shall remain subject to the 
conditions and purposes mentioned in the conveyance.’’ The deed 
further provides that ‘‘upon the payment of said note by the party of 
the first part, or by the parties of the second part, all the right, title and 
interest in and to the above described land shall vest in the parties of the 
second part.” Held, 

(a) That the term conditions, as used in the deed, can not be construed 
in its technical, legal sense, but in its generic sense, to denote the pre- 
dicament or status of the title. 

(b) That the payment of the mortgage debt.to S. was not made a con- 
dition precedent to the vesting of title in the grantees; but the effect of 
the deed was to convey the lands to the grantees, subject to the incum- 
brance created by the mortgage. 

2. When witness incompetent.—On the settlement of the accounts of an 

administrator in chief, after a declaration of insolvency, with the admin- 
istrator de bonis non, a creditor of the estate, being interested in the 
trust fund represented by the administrator de bonis non, though not a 
party to the record, is not a competent witness for the latter to prove a 
transaction with the deceased, which would tend to increase the liability 
of the administrator in chief. 
3. When administrator not entitled to credit for moneys expended, 
Where the decedent conveyed lands to his children, subject to a mort- 
gage which he had previously executed thereon, an administrator is not 
entitled to a credit on settlement of his accounts, after a declaration of 
insolvency, for moneys paid by him on the mortgage debt. 


Appgeat from Greene Probate Court. 

Tried before Hon. Tuos. W. Roserts. 

John R. Carpenter departed this life on or about 25th July, 
1876, being at the time of his death a citizen of this State, re- 
siding in Greene county; and on 25th August, 1876, letters of 
administration upon his estate were granted by the Probate 
Court of said county to James P. Dunlap, the appellant. On 
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3d February, 1879, on the report of the administrator, the 
estate was duly declared insolvent, and a day fixed for the ad- 
ministrator to make a settlement of his accounts. On 15th 
March, 1879, on the nomination of the creditors, made under 
the statute, Green B. Mobley, the appellee, was duly appointed 
administrator de bonis non of said estate; and on 19th August, 
1879, a settlement of Dunlap’s administration upon said estate 
was made. On the settlement the court, on the motion of the 
appellee, charged the appellant (1) with the proceeds of certain 
cotton which was raised on lands known as the “ Rice place” 
during 1876, the year of the decedent’s death, and (2) with 
the rent of the lands for the years 1877 and 1878. The evi- 
dence introduced on the settlement showed that the decedent 
became the owner of these lands in January, 1873; that on 
19th December, 1874, he executed a mortgage thereon to Miss 
M. C. Strother, to secure a note for $1,314, due on Ist January, 
1876, and that on 28th December, 1875, he executed a deed 
conveying the lands to A. E. Dunlap, W. J. Carpenter and L. 
Carpenter, three of his children, for the consideration, as_re- 
cited in the deed, of $1,500, with covenants of warranty. The 
terms and provisions of this deed are sufficiently stated in the 
opinion. In the fall of 1876, as further shown by the evidence, 
the appellant, as administrator of the estate of said decedent, 
took possession of the cotton raised on the place that year, and 
shipped it to Dew & Kirksey, factors and commission mer- 
chants in the city of Mobile, by whom it was sold and the pro- 
ceeds paid over to the appellant, who made return thereof in 
his inventory, as assets of the estate. Afterwards, in January, 
1878, the proceeds of this cotton were claimed by the grantees 
under the deed of December 23th, 1875; and the question was 
whether the cotton belonged to the decedent’s estate, or to said 
grantees, the solution of which depended mainly upon the con- 
struction of said deed. For the purpose of showing that the 
decedent cultivated said lands during the year 1876, the appel- 
lees examined, among other witnesses, J. M. Kirksey, a mem- 
ber of the firm of Dew & Kirksey, who were creditors of said 
insolvent estate, and offered to prove by him that in the spring 
and summer of 1876, the firm of Dew & Kirksey bought for, 
and shipped to the decedent, at his request, certain goods, pro- 
visions and supplies for said place. To this testimony the ap- 
pellant objected, on the ground that Kirksey was an incompe- 
tent witness to prove any transaction with the decedent; but 
the court overruled the objection, allowed the offered proof to 
be made, and the appellant excepted. The appellant introduced 
evidence tending to show that, during the year 1876, said lands 
were cultivated by the grantees in said deed, and the crops 
grown thereon were raised by them. It was also shown that 
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the argent as administrator, rented said lands for the years 
1877 and 1878, taking notes for the rent; but that the rent for 
these years was claimed by, and paid to the grantees in said 
deed. In the settlement the appellant claimed credits for pay- 
ments made by him to Miss Strother on the debt secured by 
the mortgage executed to her by the decedent; and the evi- 
denee tended to show that such payments were made with the 
proceeds of the sale of the cotton raised on said lands during 
the year 1876; but these credits the court refused to allow. 

The rulings above noted, to which exceptions were duly re- 
served, are here assigned as error. 


Tuos. W. Coteman and Snepecor, Cockrert & Iran, for 
appellant. 


um. P. Wepp and Crark & McQveEn, contra. 


STONE, J.—The deed of J. R. Carpenter to three of his 
children, bearing date December 28th, 1875, was evidently 
drawn by one unskilled in the law. Its provisions are, in some 
respects, so inaptly expressed, that we find it difficult to arrive 
at the grantor’s intention with satisfactory conviction. One 
clause of the deed, considered by itself, indicates that the title 
was not to pass to the grantees, until they paid to Miss Strother 
the debt secured to her by mortgage on the lands. That clause 
is as follows: “ Now, this conveyance is made to the parties of 
the second part, and to their heirs and assigns, absolute and in 
fee simple, with and on the following conditions, and with the 
knowledge and understanding of them as follows.” Then 
comes a statement that the lands conveyed were under a mort- 

age previously executed to a Miss Strother, to secure a debt to 
ce of thirteen hundred and fourteen dollars, and the deed pro- 
ceeds: “ Now, on payment of said note and full satisfaction of 
this indebtedness made by either the party of the second part, 
then this conveyance shall be absolute in fee simple, and in 
full foree and effect.” Giving to the words “ conditions,” and 
“fee simple” their strict legal signification, they tend to show 
that title was to remain in the grantor, until the debt to Miss 
Strother was paid. The next clause, however, tends to show 
that was not the idea the draughtsman had in his mind. Its 
language is, that “until said note is fully satisfied, the land 
convey ed to Miss Cora Strother for the purpose of securing the 
payment of the same, is and shall remain subject to the condi- 
tions and purposes mentioned in the e mveyance.” The clause 
last copied is stated antithetically to that first copied. The re- 
lation of the clauses is well maintained, if we construe their 
meaning to be, that if the grantees paid the debt to Miss 
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Strother, then the condition—state—of the title would, and 
was intended to be, a fee simple in them. But until the debt 
was paid, the lands remained subject to her mortgage claim. 
The relation is not maintained, if we give to tho word “ condi- 
tion” its technical, legal sense. We think the draughtsman 
of the deed employed the word “conditions” in its generic 
sense, to denote the predicament, or status of the title; its 
then condition. He did not.convey an absolute fee simple; 
he had none to convey. He owned but an equity of redemp- 
tion, and he could convey only such title as he owned. The 
deed, however, containing covenants of warranty, would vest 
in the grantees a title in fee simple, whenever the incumbrance 
should be removed by a payment of the mortgage debt.— Chap- 
man v. Abrahams, 61 Ala. 108. -A later clause in the deed 
renders this construction satisfactory. It provides that ‘“ upon 
the payment of said note [to Miss Strother] by the party of 
the first part, or by the parties of the second part, all the right, 
title and interest in and to the above described land shall vest 
in the parties of the second part,” etc. This demonstrates that 
payment to Miss Strother of her demand by the grantees was 
not made a condition precedent to the vesting of title in them. 
The deed only mentioned the mortgage, because it was an in- 
eumbrance, which prevented the grantor’s deed from conveying 
a fee simple title. This construction harmonizes the entire 
deed with the granting clause, which is general in its expres- 
sions of present bargain and sale. 

Kirksey was not a competent witness for the administrator 
de bonis non, to prove a transaction with Carpenter, the dece- 
dent. The purpose and effect of his testimony were to in- 
crease the sum of the assets, in which he, as a creditor of the 
insolvent estate, would be entitled to a dividend. True, he 
was not known asa party onthe record. Mobley, however, 
was only a trustee of a trust fund, “ which Kirksey was one 
of the beneficiaries.—Code of 1876, § 3058; Tisdale v. Mav- 
well, 58 Ala. 40; McCrary v. Rash. 60 Ala. 374. 

The product of the property conveyed by the deed should 
not have been charged against the administrator in chief. If 
he paid part of the 1 mortgage debt to Miss Strother, he did it 
in his own wrong, and is not entitled to a credit therefor in his 
settlement. The most he can claim will be to come in as a 
creditor against the insolvency, if he has put himself in condi- 
tion to do so. 

Reversed and remanded. 
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Smith v. Whitfield. 
Trover. 


1. Choses in action belonging to wife’s statutory separate estate; power 
of husband to collect.—The husband has the power to reduce to posses- 
sion choses in action belonging to the wife as her statutory separate 
estate. 

2. Same; power of husband to reinvest.—When such choses in action 
have been reduced to possession by the husband, he, as trustee of the 
wife, has the power, and it is his duty to invest the proceeds in other 
property ; and when invested in other property, such property becomes 
the statutory separate estate of the wife. 

3. Wife's statutory separate estate; what a part of.—Where the wife, 
as legatee, was entitled to a distributive share in certain assets in the 
hands of the personal representative of her testator, consisting in part 
of a note made by a debtor to the estate, such distributive share being 
her statutory separate estate, and the husband purchased for her from 
such debtor a horse and paid for it by getting the personal representa- 
tive to credit the amount of the price ot the horse on the note, and charge 
it to the wife on account of her distributive share in said assets,—/eld, 
that this was not an assignment or transfer by the husband of a part of 
the distributive share of the wife in payment for the horse, but was a 
payment of the price of the horse by a payment pro tanto of the wife’s 
distributive share; and that by operation of law, the legal title to the 
horse vested in the wife, as her statutory separate estate. 


Apprrat from Marengo Circuit Court. 

Tried before Hon. Harry T. Tove. 

This was an action of trover, brought by Mary M. Whit- 
field, a married woman, against S. D. Smith, to recover dam- 
ages for the alleged conversion by the defendant of a horse, 
averred to have belonged to the plaintiff as a part of her statu- 
tory separate estate. The cause was tried On issue joined on 
the plea of not guilty. There was no conflict in the evidence 
introduced on the trial in the court below, and the facts dis- 
closed thereby are, in substance, as follows: The plaintiff, the 
wife of Clinton Whitfield, as legatee under the will of Mary 
Bryan, deceased, was, in January, 1876, entitled toa portion of 
the assets belonging to her testatrix’ estate, then in the hands 
of the administrator de bonis non, with the will annexed, a 

part of which assets consisted of a note made by one M. W. 
Bevis for $2,000, past due; and her interest in said personal 
assets under said will was a part of her statutory separate 
estate. During the year 1876,-plaintiff’s husband offered to 
buy from Davis the horse in controversy for plaintiff, and to 
pay for it by giving him credit on the note which Davis owed 
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to the administrator of plaintiff’s testatrix for the agreed price 
of the horse, and have the same charged to his wife on account 
of her distributive share in said note, if the administrator 
would agree to such an arrangement; and he further agreed to 

ive Smith an order on the administrator for the price of the 
can, to be credited on said note. Davis accepted the offer, 
and in consideration thereof, and of the agreement on the part 
of plaintiff's husband to give said order, delivered the horse to 
him, who took and held possession of it for plaintiff until some 
time thereafter, when the horse was put in the possession of 
one Cheney as plaintiff’s agent. No part of the transaction be- 
tween the plaintiff ’s husband and Davis was in w riting. The 
administrator of the estate of plaintiff’s testatrix, agre eed to the 
arrangement made by plaintiff’s husband with Davis, and after- 
wards, on a settlement of the note, Davis was allowed a credit 
thereon for the price of the horse, and the amount thereof was 
charged against the plaintiff on her distributive share in said 
estate; but the plaintiff’s husband never gave Davis the order 
on the administrator as he had agreed to do. In April, 1877, 
the defendant sned out an attachment against the plaintiff’s 
husband to recover a debt which he owed the defendant, and 
which was contracted prior to the purchase of the horse; the 
attachment was levied on the horse as the property of plaintiff’s 
husband ; and afterwards the horse was sold under proceedings 
duly had in the attachment suit, and at the sale the defendant 
became the purchaser, took possession under his purchase, and 
afterwards, and before the commencement of this suit, sold it. 
The value of the horse was also proved. ) 

The court, ee mero motu, charged the jury, among other 
things, as follows: 1. “If the jury believe from the evidence, 
that the plaintiffs husband bought the horse from Davis for 
his wife and in her name, and they agreed that Davis was to be 
paid for it by getting credit on ‘his note due Bryan’s estate, 
of which estate the plaintiff was a distributee; and they find 
that the administrator of said estate consented to said arrange- 
ment, and subsequently credited said Davis on the settlement 
of his said note with the purchase-price of the horse, and 
charged the same to plaintiff on her distributive share in said 
note, then the horse was the statutory separate estate of plaintiff, 
and could not be taken for her husband’s debt.” 2. “That 
the possession of the horse by Cheney as agent of plaintiff, or 
of her husband, was her possession.” To each of these 
charges the defendant separately excepted. The rn 
asked the court in writing to give the following charges: 1. “If 
the jury believe ae evidence in this cause, they must find for 
the defendant.” “If the jury believe from the evidence, 
that Whitfield, the ak of the plaintiff, obtained the horse 
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sued for from Davis by agreeing to give him an order for the 
amount of the price thereof on the administrator of the estate 
of Mary Bryan, deceased, of whom plaintiff was a legatee, and 
of which estate she was entitled to a distributive share, and 
she did not join in any order with her said husband, the 
plaintiff can not recover in this action, and they must find for 
the defendant.” The court refused to give each of these 
charges, and the defendant separately excepted. 

The plaintiff recovered a judgment on verdict, from which 
this appeal was taken. The rulings above noted are here as- 
signed as error. 


W. H. Tayror, for appellant—(1) That appellee’s interest 
in the estate of Mary Bryan was property, is beyond dispute. 
Sharpe v. Burns, 35 Ala. 662; Hardy v. Boaz, 29 Ala. 168. 
And it was her statutory separate estate.-—Sm/ie v. Siler’s 
Adm’r, 35 Ala. 88. It could, therefore, only be conveyed as 
provided by statute.—Code of 1876, § 2707. (2) No convey- 
ance was made of any portion of the appellee’s said estate, and 
the entire agreement between her husband and Davis was 
verbal. The title to no part of her separate estate, therefore, 
passed to Davis. The transaction merely gave her the right to 
elect whether she would take the horse or her full share in said 
estate.— Bolling v. Mock, 35 Ala. 727; Evans v. English, 
61 Ala. 424. Her remedy, therefore, was not at law, and she 
can not recover in this action.—11 Ala. 859; 35 Ala. 102. 
(3) Under the decision in Wilder & Co. v. Abernethy, 54 Ala. 
644, the horse was subject to the payment of the husband’s debt. 





Gero. G. Lyon, contra.—The evidence shows a statement of 
facts that can be construed to be nothing more or less than that 
the appellee’s husband received a part of the portion of the 
yroceeds of Davis’ note to the administrator of the estate of 
fary Bryan, deceased, that was coming to his wife, as her 
statutory separate estate, from said estate, of which she was a 
distributee, and that he invested it in the purchase of the horse 
for his wife. As her husband and trustee he had the right and 
power to do both.--Code of 1876, $$ 2709, 2710; Evans 
v. English, 61 Ala. p. 425. There was no sale or alienation of 
the wife’s statutory separate estate. 


BRICKELL, C. J.—The share of the wife, as a distributee 
of the unsettled estate of Mary Bryan, in the hands of the ad- 
ministrator, Evans, was a part of the corpus of the statutory 
separate estate of the wife.——Smilie v. Siler, 35 Ala. 88; 
Sharpe v. Burns, [b., 653. The husband has not power to as- 
sign or transfer it, and it was incapable of transfer or assign- 
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ment in any other mode than by instrument in writing signed 
by husband and wife, and attested by two witnesses, or acknowl- 
edged as the statute directs.—Smith v. Oliver, 31 Ala. 39; 
Whitman v. Abernathy, 33 Ala. 154. If the husband, by as- 
signment or transfer, had alienated the distributive share, con- 
verting it into property of any other kind, the wife could have 
elected to take and hold such property. The election could not 
be asserted in a court of law, thereby drawing to the wife the 
legal title to such property. In a court of equity only could 
the election be manifested, the husband converted into a trustee, 
and divested of the legal title. Until the election was mani- 
fested, and the equity of the wife declared and enforced by a 
decree, the legal title would reside in the husband..— Bolling 
v. Mock, 35 Ala. 727; Evans v. English, 61 Ala. 416. 

The statutory separate estate of the wife vests in the hus- 
band as her trustee, and it is declared: * The husband has power 
to receive property enuring to his wife, or to which she is en- 
titled; and his receipt therefor is a full discharge in law and 
equity.”—Code of 1876, § 2710. This power is most fre- 
quently exercised by the husband in reducing to possession the 
choses in action of the wife. When reduced to possession, as 
trustee, the husband has power, and it is a duty to invest the 
proceeds in other property, or to use them as may be most 
beneficial for the wife. If invested in other property, such 
property becomes the statutory separate estate of the wife. 
Marks v. Cowles, 53 Ala. 499. 

The point of controversy in this case is, whether there was 
an assigninent or transfer by the husband of a part of the dis- 
tributive share of the wife in payment for the horse; or, 
whether there was payment of the price by a payment pro 
tanto of the distributive share. The latter is the true character 
of the transaction. It was not intended that any part of the 
distributive share should be transferred to Davis, the vendor. 
It was intended only that a credit to him upon his note, payable 
to the administrator, should operate a payment of the price of 
the horse, and a payment to the husband to that extent of the 
distributive share of the wife. This was the transaction in facet 
and in legal effect. The price of the horse was paid—there 
was an exemption to the husband of all liability for it, and a 
corresponding exemption to the administrator to its amount 
from all liability for the distributive share. By operation of 
law, the legal title to the horse was invested in the wife—it was 
her statutory separate estate.—-Lnglish v. Evans, supra. The 
case bears no analogy to that of Wilder v. Abernethy, 54 Ala. 
644, in which the husband, carrying on business in the name of 
the wife, purchased goods on the credit of the wife, not using 
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the moneys or effects of the wife, and it was held, the goods 

were not the property of the wife. 


There is no error in the rulings of the Cireuit Court, and its 
judgment is affirmed. 


Street v. Sinclair. 
Trespass de bonis asportatis by Mortgagor against Mortgagee. 


1. When mortgagee of personal chattels not a trespasser.—Under a 
power contained in a chattel mortgage authorizing the mortgagee, on de- 
fault, to take possession of the mortgaged property without process of 
law, and to sell the same, the mortgagee has the right, after default, to 
enter upon the premises of the mortgagor, and, without his consent and 
against his will, to take possession of the property, provided he does so 
peaceably and without violence or other breach of the public peace; and 
such taking, being the exercise of a right, will not constitute him a tres- 
passer. (Stone, J., dissenting.) 

2. Trespass de bonis asportatis ; measure of damages.—In trespass de 
bonis asportatis, founded on a mere wrongful taking, unaccompanied by 
any act of wantonness, malice or gross negligence, the measure of dam- 
ages is the value of the plaintiff’s interest in the property at the time of 
the trespass, and not the value of the property itself. 

3. Same.—Henee, in such action brought by a mortgagor against a 
mortgagee for the wrongful taking of the property conveyed by the mort- 
gage, the defendant is entitled to prove, in mitigation of damages, the 
amount due on the mortgage debt. 

4. Ratification by principal of agent's trespass ; admissibility of evi- 
dence.—In an action of trespass by a mortgagor against a mortgagee, 
founded on the unauthorized wrongful seizure and asportation of the mort- 
gaged property by the defendant’s agent, a letter written by the plaintiff 
to the defendant. and delivered to him, giving an account of the man- 
ner in which the property was seized and carried away, and demanding 
its return, is competent evidence for the plaintiff for the purpose of prov- 
ing a ratification by the defendant of his agent’s act, when it is shown 
that the letter contained a correct version of the alleged trespass, and its 
contents are presumptively shown to have been known to the defendant. 
But the letter itself should be produced, or a proper predicate laid for 
secondary evidence of its contents. 

5. When damages are too remote.—In trespass for wrongfully seizing 
and carrying away plaintiff’s live stock while he was engaged in farming, 
damages resulting therefrom to his farming operations are too remote, 
speculative and contingent to be recovered. 

6. Admissibility of evidence.—A statement by a witness on the trial of 
an action of trespass de bonis asportatis, that the plaintiff consented to the 
taking of the property by the defendant, is the assertion of a fact, and 
not of a mere opinion, and is, therefore, admissible evidence. The na- 
ture of such consent may be shown on cross-examination. 

7. Same.—It is always competent for a witness to give any pertinent 
reason for the accuracy of his recollection of a fact to which he ia testi- 
fied; and hence he may state that he had consulted counsel in reference 
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to the matter of dispute; but it is not permissible in such case for him 

to state what advice his counsel gave him. 

8. When charge invasive of province of the jury.—The jury are not 
compelled to tind according to the mere preponderance of the evidence, 
unless it produces a reasonable conviction, or satisfaction of the mind; 
and hence, a charge instructing the jury that ‘‘if the weight of evidence 
is in favor of the plaintiff, he should recover,’’ is an invasion of the pro- 
vince of the jury, and erroneous. 


Aprrat from Clay Circuit Court. 

Tried before Hon. LeRoy F. Box. 

Alex. C. Sinelair, the appellee, commenced this action on the 
5th of January, 1878, against Merit Street, George W. Dillard, 
the appellees, and one W. A. Davenport, to recover “ one thou- 
sand dollars damages for wrongfully taking the following goods 
and chattels, the property of plaintiff, viz: One mule and one 
mare, of the value of three hundred dollars.” W. A. Daven- 
port was not found, and service was only had on the other two 
defendants, who pleaded separately “ not guilty, with leave to 
give in evidence any thing that might be specially pleaded ;” 
and on the issue thus made the cause was tried. 

It appears from the bill of exceptions that on the 24th of 
March, 1874, the plaintiff and his brother, John C. Sinelair, 
being indebted to the defendant Street in the sum of $60.00, 
and also in the sum of $55.52, as evidenced by their two joint 
promissory notes payable on Ist November, 1874, executed to 
him a mortgage covering the property mentioned in the com- 
plaint, together with other property, real and personal, to se- 
cure said indebtedness. This mortgage provides that, if any 
yart of said indebtedness should reniain unpaid after the 1st of 
Beseasien, 1874, “then the party of the second part [Street], 
his agent, heirs or assigns are hereby authorized to take abso- 
lute possession of any or all of said property without any pro- 
cess of law, and sell the same at such time and place as he, his 
agent, heirs or assigns may elect, to the highest bidder at pub- ° 
lie outery,” ete. On the 7th of March, 1877, Dillard and Dav- 
enport, as the agents of the defendant Street, came to the 
plaintiff’s house, bringing with them said notes and mortgage, 
which they read to plaintiff and requested payment in the name 
of Street. Not receiving payment, they took the mare and 
mule mentioned in the complaint out of the plaintiff's horse 
lot, and earried them off and delivered them to Street. The 
evidence is conflicting in reference to the cireumstances under 
which they obtained possession of the mare and mule. The 
testimony of the plaintiff and his witnesses tended to show, 
that after the notes and mortgage were read to plaintiff, and 
payment requested of him, he stated to Dillard and Davenport 
that he did not have the money, but that if they would wait 
he would see Street and fix it up with him; to which one of 
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them replied that they would have the stock any way ; that the 
plaintiff objected to their taking the stock, and forbade them 
taking it; but that they disregarded his objections, and went 
into the horse-lot of plaintiff and took the mare and mule and 
earried them off with them. The testimony of Dillard and 
Davenport, witnesses examined on behalf of the defendants, 
however, tended to show, that after they had read the notes and 
mortgage to the plaintiff, they told him that they had been 
instructed to collect the money, if he would pay, and if he 
would not, to get the papers renewed ; that the plaintiff refused 
to renew the papers, and told them that they could get the mare 
and mule, and that said animals were in his lot; and he then 
walked to the lot with them, pointed out the mare and mule to 
them, and they thereupon took them and delivered them to 
Street, telling him how they had obtained possession. The 
foregoing is the substance of the versions of the two sides as 
to the circumstances attending the taking of the mare and mule 
from the plaintiff's possession. There was no evidence of any 
violence on the part of Dillard and Davenport, nor was there 
any evidence of any resistance on the part of the plaintiff, other 
than as above stated. 

On the cross-examination of the plaintiff, who was examined 
as a witness on his own belialf, the defendants asked him how 
much he owed the defendant Street on the mortgage debt at 
the time his mare and mule were taken. To this question the 
plaintiff objected, and his objection was sustained by the court, 
and the defendants excepted. The defendants then offered to 
read the notes and mortgage in evidence, but the plaintiff ob- 
jected, and the court having sustained the objection, the defend- 
ants excepted. The witness was then allowed by the court, in 
answer to a question put to him by the defendants, to state that 
he was in’ debt to the plaintiff at the time of the alleged tres- 
pass, but, on his objection, the court refused to allow him to 
state the amount of such indebtedness, and the defendants ex- 
cepted. The notes and mortgage were then read to the jury 
“as a part of the evidence of what was said and done at the 
time the witness was speaking of.” In rebuttal, the plaintiff 
was asked by his counsel how he remembered so distinctly that 
he refused to give up the mule and mare, and to state whether 
or not he had been advised by counsel to refuse to give them 
up. The defendants objected to this question, but their 
objection was overruled, and they excepted. He replied 
that he had been advised by his counsel to object to the taking 
of the property before it was taken. The defendants objected 
to this answer, but their objection was overruled, and they ex- 
cepted. The plaintiff was also asked by his counsel what plow- 
stock he had the year when his mare and mule were taken, and 
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he replied that he had no other stock than said mare and mule. 
To both the question and answer the defendants separately ob- 
jected, but their objections were overruled, and they excepted. 
He further testified that he was engaged in farming and had 
begun to pitch his crop, or had made arrangements “to do 80, 
when his said stock was taken from him. To this testimony 
the defendants also objected, but the court overruled their ob- 
jection, and they excepted. 

The said Davenport was not present at the trial, but a show- 
ing was made as to what he would prove, which was offered in 
evidence by the defendants. In this showing it was stated that 
the plaintiff “first objected to delivering the property to Dil- 
lard for Street, but then consented.” To this part of the show- 
ing the plaintiff object ted, and he also objected separately to the 
word “consented.” The court sustained the objection, and re- 
fused to allow that part of the showing to be introduced in evi- 
dence, and the defendants excepted. The defendant Street was 
also examined as a witness for the defendants, and testified that 
he sent Dillard to collect the debt or get it renewed, but that he 
gave him positive instructions not to take the property by force, 
and to let it remain unless the plaintiff consented to deliver it. 
Ile also testified that the notes secured by the mortgage were 
not fully paid. On cross-examination, the plaintiff asked this 
witness whether one John Machen came to him with a letter 
from plaintiff written by counsel, informing him of the manner 
in which the property had been taken, and demanding its re- 
turn, in a few days after the mare and mule were taken. To 
this question the ‘defendants objected, but their objection was 
overruled, and they excepted. The witness replied, that “he 
thought they claimed the property taken ;” and to this answer 
the defendants objected, and the court having overruled their 
objection, they excepted. 

The court, in its general charge, instructed the jury, among 
other things, as follows: (1) If you should find from the evi- 
dence that Street had a mortgage on the mare and mule, which 
was past due at the time of the taking, that alone would confer 
no right upon the defendants to take possession of the mort- 
gaged property, against the will and without the consent of the 
plaintiff.” (2) “If you find from the evidence that the prop- 
erty was taken by the defendants from the possession of the 
plaintiff against his will and without his consent, and notwith- 
standing the plaintiff at the time forbid the taking, then the 
mere fact that the plaintiff owed Street a debt at the time, 
which was secured by a mortgage on the property, would not 
justify the taking.” (3) ‘“ Threats or actual physical force are 
not required to constitute a wrongful taking.” (4) “If you be- 
lieve from the evidence that the plaintiff forbid the t taking, and 
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that the defendants took the property notwithstanding they 
were so forbidden, the taking cou be wrongful.” To each 
of the above portions of the general charge the defendants ex- 
cepted. The court, in its general charge, also instructed the 
jury as to the rules relating to vindictive or exemplary dam- 
ages, to which exceptions were reserved by the defendants. 
But the instructions on this point are not necessary to a correct 
understanding of the opinion. The court also instructed the 
jury, at the request in writing of the plaintiff, that “if the 
weight of evidence is in favor of the plaintiff, he should re- 
cover damages.” To this charge the defendants excepted. 
Judgment was rendered in favor of the plaintiff on verdict, 
from which the defendants appealed, and now assign as error 
the rulings of the Cirenit Court above noted. 


Parsons & Pearce, for appellants. 
A. 3S. Srockpa.r, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—This is an action of trespass by a mort- 
gagor against a mortgagee, for entering the premises of the 
plaintiff and carrying away certain personal property, a horse 
and a mule, convey ed by the mortgage. The taking was done 
by the mortgagee’s agents, who are jointly sued with him in 
this case, and, in point of time, the asportation occurred after 
the law-day of the mortgage. 

It is true that a mortgagee may be liable in trespass or trover 
to a mortgagor for w rongfully disturbing the latter's possession. 
The question is, under what circumstances will such disturbance 
be considered wrongful, where an express power is conferred 
by the mortgage itself authorizing the mortgagee, or his agent, 
to take possession of the mortgaged property—for such is : this 
ease. Upon default, it is plain, that the title to the property 
at law became vested absolutely in the mortgagee, the only in- 
terest remaining in the mortgagor being a mere equity of re- 
demption. The power to take possession and to sell is a power 
coupled with an interest, creating by contract a license in favor 
of the grantee which becomes irrev ‘ocable without his consent. 
It is an essential part of the consideration of the mortgage, and 
it can not, either in law or in good faith, be revoked ‘by the 
grantor without mutual consent. To abrogate such a power 
would be to seriously impair the oblig: ation of the contract. 
Richer v. Kelly, 10 Amer. Dee. 41, note. It, furthermore, car- 
ries with it every right reasonably necessary to its execution. 


Hence, it has been often adjudged, that where the owner of 
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land sells goods situated on the premises to the defendant, a 
license to enter and take them is implied by the contract of sale. 
2 Greenl. Ev. § 627; Nettleton v. Sikes, 8 Mete. 34. If it was 
necessary, therefore, to enter the premises of the mortgagor in 
order to reduce the property to possession and execute the power 
of sale, this the mortgagee, or his agent, could do in a peaceable 
and lawful manner without becoming a trespasser, unless a dis- 
tinction could be made where he had been forbidden originally 
to enter the premises under reasonable apprehension of ay vate 
of the peace. But on this point we express no opinion.—Code, 
§$ 4419. It is said in. Jones on Chattel Mortgages: “To an ae- 
tion of trespass by the mortgagor against the mortgagee for en- 
tering the mortgagor’s premises and carrying away the mort- 
gaged chattels, it is a good defense that the mortgage had been 
forfeited.”—s 434. The principle is correctly stated, we think, 
at least as applicable to cases where the mortgage contains a 
power of sale vesting in the mortgagee an irrevocable license to 
enter and take possession on default. The precise point was so 
adjudged by the Supreme Court of Wisconsin, in WVechols v. 
Webster, 1 Chand: (Wis.) 203, and by the Supreme Court of 
Massachusetts, in WeNeal v. Emerson, 15 Gray, 384. See, 
also, Herman on Chat. Mortg. § 96; Satterwhite v. Kennedy, 3 
Strob. 457: London Co. wv. ‘Drake. 6 cz B. (N. S.) 798; Ster- 
ling v. Warden, (51 N. H. 217) 12 Amer. Rep. 50; 1 Water- 
man on Trespass, § 167. The ease of Thornton v. Cochran, 
51 Ala. 415, was clearly based upon the fact that the mortgagee 
earried with him a deputy sheriff, whom he had indemnitied by 
bond, to “levy” upon the mortgaged property, and this was 
construed into a taking by threats, or constructive force. 

The seizure of the property by the mortgagee, in such a case, 
should of course be effected without force or violence. The 
same rule must govern as in cases of recaption. It must not 
be perpetrated “in a riotous manner, or attended with a breach 
of the peace.”—3 Black. Com. 4; Bobb v. Bosworth, 12 Amer. 
Dec. 273. Subject to this limitation, the owner of personal 
property, wrongfully withheld from him, may have redress by 
his own act without resorting to the delay of litigation. But 
he proceeds at his own peril if he commit the slightest assault, 
or other breach of the public peace, for, if individuals were 
thus allowed to redress their own private injuries, the peace of 
society and good order of government would cease. 

The court erred, in our opinion, in charging the jury that the 
power of sale in the mortgage, after default, would confer no 
right on the defendants to take possession of the mortgaged 
property, against the will or without the consent of the mort- 
gagor. 

The rule as to the measure of damages in cases of this nature 
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is well settled. Fora mere wrongful taking, unaccompanied 
with any acts of wantonness, malice or gross negligence, the 
measure of damages would be the value of the plaintiff’s in- 
terest in the property at the time of the trespass, and not the 
value of the property itself. The mortgage debt, or other 
lien, held on the property by the mortgagee, or lienee, must be 
deducted by way of recoupment.—Bird v. Womack, 69 Ala. 
390; Waterman on Tresp. § 623; Jones on Chat. Mortg. § 437; 
Blodgett v. Blodgett, 48 Vt. 32. The appellants, under this 
view of the law, should have been permitted not only to intro- 
duce the mortgage in evidence, but also to prove the amount of 
the mortgage debt remaining unpaid. 

The principal who employs an agent is not responsible for an 
unauthorized trespass committed by the latter. He may, how- 
ever, become liable by a ratification and adoption of an un- 
indictable trespass committed in his name and for his benefit, if 
he have full knowledge of its tortious nature.—1 Waterman on 
Trespass, § 28. If it had been shown that the letter from 
ylaintiff to the defendant Street, which was carried to the latter 
2 Machen, contained a correct version of the alleged trespass, 
and its contents were presumptively known to Street, this 
would be competent as tending to prove the fact of ratification. 
3ut the letter itself should have been produced, or else a proper 
predicate laid for secondary evidence of its contents. 

The evidence introduced to show a special damage to plaintiff 

in his farming operations was irrelevant. No special damages 
are laid in the complaint, and, if they were, that sought to be 
proved would be too remote, speculative and contingent to be 
recovered.-—Pollock v. Gantt, 69 Ala. 373; Jones’ Chat. Mortg. 
$487; Burton v. Holley, 29 Ala. 318. 
- The statement of the witness, Davenport, that the plaintiff 
consented to the taking of the mortgaged property by de- 
fendants was the assertion of a fact and not of a mere opinion. 
The nature of the consent could have been elicited on cross- 
examination. 

It is competent always for a witness to give any pertinent 
reason for his accurate recollection of a fact to which he testi- 
fies. He may, therefore, state that he. had consulted counsel 
in reference to a matter of disputation in evidence, but he 
should not be permitted to testify as to what the advice 
was.—Adams v. Robinson, 65 Ala. 586. 

We can not see from the bill of exceptions that there is any 
evidence in this case supporting the charges of the court on 
the subject of exemplary damages. These charges were, for 
this reason, calculated to mislead the jury. 

It was error to charge the jury that “if the weight of evidence 
is in favor of the plaintiff, he should recover damages.” This 
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was an invasion of the province of the jury. They are not 
compelled to find according to the mere preponderance of the 
evidence, unless it pr oduces a reasonable conviction or satisfac- 
- of the mind.— Wilcox v. Henderson, 64 Ala. 535; Mays 
. Williams, 27 Ala. 267. 
” The judgment of the Cireuit Court must be reversed and the 
cause remanded. 


STONE, J.—I dissent from the opinion of the majority of 
the court, and think the rule declared will naturally lead to dis- 
order and violence. Public peace is of more importance than 
the possession of a chattel,even by the rightful owner. In my 
opinion a mortgagee has no right to go on the premises of 
another, and there, without the consent, and against the pro- 
nounced objection of the mortgagor, take and carry away the 
chattel, even though the law day of the mortgage is passed, and 
the mortgage debt remains unpaid. I call such proceeding 
force; such foree, as in the case of Bobb v. Bosworth, 
12 Amer. Dee. 273, 8. C. Lit. Sel. Cases, 81, it was declared 
authorized resistance by force. A seizure of one’s own prop- 
erty can not, at one and the same time, be a lawful seizure, and 
yet authorize resistance by force. The two rights are incom- 
patible. A taking of one’s own property without process can 
be justitied only when the circumstances are such that resist- 
ance to such seizure would be a tort and a trespass. This I 
understand to be the true rule. Such was, in substance, the 
rule declared in Thornton v. Cochran, 51 Ala. 415. The 
sylabus of that opinion is made part of the text in Wait’s Ac- 
tions and Def. vol. 6,97. See, also, same vol. 120; Huppert 
». Morrison, 27 Wise. 365. 1 think my brothers have de- 
parted entirely from the principle declared in Zhornton 
v. Cochran, supra. See, also, Turnley v. Hanna, 67 Ala. 101; 
Cooley on Torts, 168; Churchill v. Hulbert, 110 Mass. 42 ; 
S. C. 14 Amer. Rep. 578: 1 Hil. on Torts, 204. 


Nathan Brothers v. Shivers. 


Trover by Consignor against Agent of Common Carrier and 
Purchaser for Conver sion by [legal Sale of Goods held for 
Charges. 


1. Sale by common carrier of freight ; good faith and diligence required. 
An agent of a common carrier is not only held to good faith in making a 
sale under the statute of packages held for freight, but also to reasonable 











118 SUPREME COURT (Dec. Term, 


[Nathan Bros. v. Shivers. ] 
diligence in ascertaining and giving notice of the contents of the pack- 
ages. 

2. Same; what reasonable diligence implies.—Reasonable diligence in 
such case requires that the agent must examine all external indicia and 
marks on or about the packages, and all other sources of information, 
reasonably within his reach; but he is neither required nor authorized to 
break or open the packages for the purpose of ascertaining their con- 
tents. 

3. Same; when agent and purchaser liable to owner.—li the agent 
knows the contents of the packages, or has good reason for believing what 
they are, and, withholding such knowledge or well-founded belief, he 
makes the sale to a favorite having superior knowledge, and at a nominal 
price, this constitutes a fraud which subjects the perpetrators to an ae- 
tion for damages, at the suit of the party injured. 

4. Same ; diligence and good faith, questions for the jury.—Whether the 
agent knew, or could have learned, or had just grounds for believing what 
were the contents of the packages, and whether he acted in good faith in 
giving the notice prescribed by statute, and in making the sale, are ques- 
tions for the jury, under appropriate instructions from the court. 

. 

Apprat from Hale Cireuit Court. 

Tried before Hon. Grorce H. Crate. 

This was an action of trover, brought by Nathan Bros. against 
J. M. Shivers and A. M. Fowlkes, to recover damages for the 
alleged conversion of two barrels, containing seventy-nine 17- 
100 gallons of whiskey; was commenced on 30th July, 1879, 
and was tried on the plea of the general issue, with leave to 

ive in evidence any special matter of defense, the trial result- 
ing in a verdict and judgment for the plaintiffs. 

As shown by the bill of exceptions, Nathan Bros. shipped 
from Philadelphia, Pennsylvania, on the 30th March, 1878, the 
two barrels of whiskey in controversy, consigned to A. Stollen- 
werck, at Greensboro, Alabama. At that time the Selma, Ma- 
rion & Memphis railroad, a connecting line, running from Ma- 
rion Junction, in this State, to Greensboro, was in the posses- 
sion of the defendant Fowlkes, as receiver, by the appointment 
of the Chancery Court of Perry county, and was by him, as 
such receiver, operated as a common carrier under the orders 
and direction of said court. On 6th April, 1878, the whiskey 
was received at Marion Junction and transported over said rail- 
road to Greensboro. On 8th April, 1878, the consignee was 
notified of its arrival, and of the charges thereon; but he re- 
fused to receive it, or to pay the charges, on the ground that 
he had never ordered it consigned to him. The two barrels 
were described in the “through freight list or bill of lading” 
as “2 Bbls. Wet.” No demand having been made for these 
barrels, and the freight not having been paid thereon, Shivers, 
acting under the direction of Fowlkes, on the 4th of Decem- 
ber, 1878, advertised them, with other articles held for charges, 
for sale for the payment of the charges thereon, in a newspaper 
published at Greensboro; and on the 3d January, 1879, the day 
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appointed for the sale, they were sold by Shivers at the depot 
at Greensboro, at publie outery, and were bid in-by him for 
Fowlkes at $12.50, the amount of the charges and expenses of 
sale. In the advertisement of the sale the barrels were de- 
scribed as “two barrels, wet, consigned to A. Stollenwerck.” 
On 11th January, 1879, the two barrels were shipped to Marion, 
Alabama, for Fowlkes, and on the same day were sold by him 
to a party at Marion, as containing fifty-seven gatlons of whis- 
key, at $2.00 per gallon. The whiskey was shown to have been 
worth at Greensboro $3.00 per gallon. 

The plaintiff also introduced evidence tending to sho¥ that 
both defendants knew or had information of the contents of 
the barrels prior to the sale. Both Shivers and Fowlkes were 
examined as witnesses on their own behalf, and they testitied 
that they had no knowledge of the contents of the barrels until 
after the sale, Fowlkes further testifying that “ his information 
‘in respect thereto was confined to that afforded by the through 
freight list or bill of lading which came with the said prop- 
erty.” The defendant Shivers further testified, that on the 4th 
of December, 1878, he again demanded of Stollenwerck, the 
consignee, the charges due on the barrels, and that Stollenwerck 
refused to pay said charges, or to receive the barrels, “and gave 
as his reasons therefor, that he had never ordered them to be 
shipped, and that they contained stuff which had to be ‘doe- 
tored’ before it could be sold, and he did not wish to deal in 
it. Until this conversation witness had no information of the 
nature of the contents of said barrels, except such as was im- 
parted by the description in the bill of lading which came with 
them, nor did he know that Nathan Bros. were the consignors 
thereof. Upon hearing that they were consignors, he immedi- 
ately, on the same day, gave notice to, and made demand on 
them for said freight and charges by postal card mailed to them 
at Philadelphia.” He further stated that he saw on said bar- 
rels no such brands as showed their contents to be whiskey ; 
that whiskey barrels were very frequently used for the ship- 
ment of other liquids, such as mineral water, vinegar, and the 
like, and that the brands or marks on such barrels very often 
do not show their real contents. It was also shown by the de- 
fendants, that it was the usage and custom of common carriers, 
in advertising freight for sale, to describe it as it was described 
in the freight list or bill of lading. 

Exceptions were reserved by the defendants to charges given 
by the Cireuit Court, and to charges requested by them and re- 
fused by the court. The rulings of the Cireuit Court in its 
instructions to the jury are, for the purposes of this report, suf- 
ficiently stated in the opinion. 
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Tuos. Seay, for appellants —(1) The sale was fair and in 
exact accordance with the terms of the statute (Code of 1876, 
§ 2141); and the sale was not made until after the goods had 
been lying in the depot for over six months. (2) The descrip- 
tion of the property in the advertisement of sale was the only 
description that could have been obtained without committing 
a conversion of plaintiff's property; and it was in exact accord- 
ance with the bill of lading, and with a well recognized and 
established custom. (3) If the law be as charged by the court 
below, a very great and unnecessary hardship rests upon com- 
monarriers; the requirement that every package shall be ex- 
amined, and the responsibility incurred by an inaccurate de- 
scription of the goods would very much embarrass the operation 
of common carriers, especially in the centers of trade. 


Jas. E. Wess, contra.—(1) The sale of the whiskey was ille- 
gal, because a carrier’s power to sell goods for freight is purely 
statutory.—Redtield on Carriers, § 253. For his power to sell, 
the carrier must rely on our statutes.--Code 1876, $$ 2140-1. 
This statute, being an inroad on the common law, must be 
strictly construed, “and strictly pursued.—30 Ala. 591; 20 Ala. 
189; 20 Ala. 544; 19 Ala. 43. (2) The sale was illegal, be- 
cause no advertisement describing the property was made. The 
advertisement of “two barrels wet” did not convey to the mind 
of bidders the least idea as to the character of what was to be 
sold. The purpose of the statute, as declared in Western Rail- 
rood Co. v. Rembert, 50 Ala. 25, is to authorize a carrier to be 
released from responsibility “ without detriment to the owners 
or consignee.” (3) Trover lies in this case. See 2 Hilliard on 
Torts, pp. 10L and 110; 21 Ver. 204; 44 Maine, 491; Redf. 
on Carriers, p. 220, § 298; Chandler v. Belden, 18 John. 157; 
Gracie v. Palmer, 8 Wheat. 605; 2 Wait’s Act. and Def. pp. 
58 and 61; Briggs v. Boston R. R. Co., 6 Allen, 246; 33 Me. 
438; Angel on Carriers, § 431, p. 364, and authorities there 
cited; Redf. on Carriers, $$ 706, 710, and authorities there 
cited. (4) Nathan Bros. were the proper parties to bring the 
snit.—Angel on Carriers, § 495, note 6, p. 414, note 1, p. 415, 
note 3, p. “415, and authorities cited; Swan v. Sheppe rd, 1 M. 
& R. 224; 2 Hilliard on Torts, pp. 443-4, and authorities cited. 





STONE, J.—In form, the railroad, in the present case, ap- 
pears to have pursued the letter of the law, in the matter of 
advertising and selling the packages or barrels, for the payment 
of the freight charges. We say the railroad, for all this was 
the act of the railroad, although in fact done through its agents 
or employes. To the railroad corporation the freight charges 
were due, the freight was in the railroad’s depot, and the cor- 
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poration, or its appointee or agent, could make the sale. Cor- 
porations act by their agents or officers.—Code of 1576, $$ 2140 
et seq. 

But in making such sale, good faith and reasonable diligence 
must be observed. The agent or agents entrusted with the 
duty, must have employed reasonable diligence in ascertaining 
the contents of the barrels; and if they had information of 
what the contents were, or could have acquired such informa- 
tion with reasonable diligence, then it became their duty to give 
notice of it, so as to effect the best sale they could. This was 
their duty to the owners of the freight, and to the railroad cor- 
poration. If, knowing the contents of the barrels, or having 
good reason for believing what they were, the agent selling 
withheld such knowledge, or well founded belief, and the effect 
was that the barrels were sold to a favorite, having superior 
knowledge, and at a nominal price, this was a fraud which would 
subject the perpetrators of it to an action for the damages, at 
the suit of the party injured. The law will not sanction or ex- 
cuse such faithlessness in an agent.— Sarjeant v. Blunt, 16 Johns. 
74: Wright oe Spencer, 1 Stew. 576. 

The Cireuit Court ruled, in this case, that the advertisement 
under which defendants effected the sale was insufficient, in 
that it did not describe the contents of the barrels; and that in 
order to give a proper description, “the defendants had the 
right to examine the contents of the barrels.” The description 
given in the advertisement was “two barrels wet.” The testi- 
mony was. that this was the description given of the barrels 
in the bill of lading which accompanied them. We feel justi- 
fied in inferring that this description was intended to indicate 
the contents, as distinguished from dry barrels. These were 
wet barrels, in the classification of freight. In two respects 
the Circuit Court erred: /7rst, in holding, as matter of law, 
that the advertisement was insufficient; and, second, in ruling 
that the defendants were authorized to examine the contents of 
the barrels. As we have said, reasonable diligence and good 
faith were exacted. Reasonable diligence implies that the 
agent should have examined all external indicia and marks, the 
odor of the barrels, if they emitted an odor, and all other 
sources of information, reasonably within his reach. If, from 
these sources, or from any information he may have received, 
he knew, or could have known the contents with proximate ac- 
curacy, then his conduct in advertising as he did was culpable. 
He should have informed the public of all he knew, or could 
have learned with reasonable diligence. He stood in the rela- 
tion of agent, both to the railroad corporation and to the owner 
of the barrels, and he owed to each of them good faith. He 
had no authority to open the barrels to ascertain their contents. 
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Whether he acted with reasonable diligence in ascertaining the 
contents—whether he knew, could have learned, or had just 
grounds for believing what were the contents, and whether he 
acted in good faith in giving the notice and making the sale, 
were questions for the jury, under appropriate instructions em- 
bodying the principles above declared. 

Shivers testifies he bid in the barrels for Fowlkes, at whose 
instance he advertised and made the sale. Being his agent or 
employe both to sell and buy, we need not inquire as to the 
separate liability of Fowlkes. The same duties and liabilities 
rested on the latter, as did on the mere instrument by which he 
effected the sale. 

Reversed and remanded. 


Cowley wv. Shelby, Trustee. 
Bill in Equity to Foreclose Mortgage. 


1. When an agreement is res inter alios acta.a—Where an owner of a 
tract of land sold it on a credit, and the purchaser having failed to pay 
the purchase-money, by agreement between the parties, another was sub- 
stituted as purchaser , Who assumed the payment of the purchase-money, 
and to whom a conveyance was afterwards made by the vendor, an agree- 
ment made between the first and second purchasers prior to the execu- 
tion of the conveyance, that the second purchaser should be put in pos- 
session of the land at a given date, is, as to the vendor, res inter alios 
acta, and is not binding on him. 

2. When terms of mortgage can not be varied by parol.—In a suit in 
equity for the foreclosure of a mortgage on land, it is not competent for 
the mortgagor to prove by parol evidence that he intended to convey 
an interest in the land different from that specified in the mortgage. 

3. Discharge of prior mortgage enures to benefit of junior mortgagee. 
Where two mortgages on the same land are executed, the second or junior 
mortgagee acquires all the rights of the mortgagor, subject to the condi- 
tions of his mortgage, and to the prior incumbrance ; and hence, the dis- 
charge of the = mortgage, by a payment of the debt secured there by, 
enures to the benefit of the junior mortgagee, and not to the benefit of 
the mortgagor. 

4. Mortgage; when secured note sufficiently identified.—A note is sutfi- 
ciently identified as being the note secured by a mortgage, when it is 
identical with the note desc ribed in the mortgage, as secured thereby, in 
dates, amount and in the names of the maker and paye e, although, in 
the mortgage, the payee is described as trustee, while in the note the 
word as between the name of the payee and the word “trustee” is 
omitted. 


Appeat from Madison Chancery Court. 

The record does not disclose the name of the chancellor be- 
fore whom the cause was heard. 

VoL. LXxxI. 
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The bill in this cause was filed on 13th January, 1879, by 
David D. Shelby, as trustee under a certain deed of trust, 
against Matthew M. Cowley and William M. Rozell, and their 
wives, to foreclose a mortgage on lands, executed by the de- 
fendants to the complainant. The complainant, as trustee, be- 
ing seized and possessed of a certain tract of land in Madison 
county, sold the same to one Simmons on a credit, agreeing to 
execute a conveyance of the land on payment of the purchase- 
money. Simmons failed to pay for the land, and, by agreement 
between the parties, Matthew M. Cowley and William M. Ro- 
zell were substituted as purchasers, they agreeing to pay the 
complainant the balance due from Simmons, principal and in- 
terest, for which they jointly executed two notes, dated 4th 
August, 1877, one for $1,740.60, payable on 1st January, 1878, 
and the other for $1,860.60, payable on Ist January, 1879; and 
the complainant executed a deed conveying said land to them, 
they, together with their wives, at the same time executing to 
him the mortgage which is sought to be foreclosed, as security 
for the payment of the notes. The notes are payable to * Da- 
vid D. Shelby, Trustee,” while the notes secured by the mort- 
gage are described therein as — to “ David D. Shelby, as 
trustee, ete.” The mortgage conveys not only the land above 
mentioned, but also “ whatever right, title or interest, legal or 
equitable, which they, the said Mathew M. Cowley and his wife, 
Martha E. Cowley, have in and to” another tract of land 
said county, which Matthew M. Cowley had previously pur- 
chased from the complainant, as such trustee, on a credit, of 
the purchase-money of which he had paid about $1,000, leav- 
ing a balance of about the same amount unpaid. ‘Afterw: ards, 
and before this bill was filed, this balance was also paid by 
Cowley. When the last mentioned tract was sold to Cowley, 
he and his wife executed a mortgage to the complainant, secur- 
ing the purchase-money; and this mortgage is referred to in 
the mortgage sought to be foreclosed. The notes exeented by 
Cowley and Rozell are set out in the bill, *x hae verba, and 
the mortgage securing them is made an exhibit. 

The defendants filed a joint answer, and asked that it might 
be taken and considered as a cross-bill. In their answer they 
admit the execution of the mortgage, and of two notes secured 
thereby, but deny that the notes set out in the bill are the notes 
they signed or are the notes secured by the mortgage. They 
further alleged that at the time of the execution of the mort- 
gage, it was expressly agreed that, as to the tract containing 
one hundred and sixteen acres, the mortgage should only in- 
clude and embrace the interest which Cow! ley had therein, and 
that his interest was then estimated at $1,000; that said mort- 
gage was only intended to be an incumbrance on said tract to 
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the extent of $1,000, which they offer to pay; and that the first 
mortgage was not discharged “for the benefit of the said see- 
ond mortgage, but for th® sole benefit of Cowley and wife, 
and for the purpose of placing the land conveyed thereby in 
such condition as would enable them to “raise money on it and 
pay off said one thousand dollars, and discharge the same from 
said second mortgage.” It is further averred, that Cowley and 
Rozell purchased the lands in January, 1877, with the distinct 
understanding and agreement, that they should have immediate 
possession thereof; but that the trade was not consummated, and 
possession not given them until in August, 1877, and that they 
were thereby damaged in the sum of $1,000, which they seek 
to set off against the complainant’s demand. The facts from 
which the damages are claimed to have resulted are averred, 
but a statement thereof is not necessary to an understanding of 
the opinion. The complainant in the original bill answered the 
cross-bill, averring the identity of the notes set out in the orig- 
inal bill with those secured by the mortgage, and that he had 
no individual interest therein; denying any agreement in refer- 
ence to the tract containing one hundred and sixteen acres 
other than that evidenced by the mortgage, and denying any 
agreement on his part to deliver immediate possession of the 
lands to the defendants. He also incorporated into his answer 
a demurrer to the cross-bill. 

The deposition of the defendant Matthew M. Cowley was read 
in evidence on behalf of the defendants. He testified that he 
considered, at the time he executed the mortgage, that the tract 
containing one hundred and sixteen acres was bound only to 
the extent of $1,000, the amount which he had paid thereon, 
and that the mortgage was executed with that understanding 
on his part; but he does not testify to any positive agreement 
to that effect. He further testified that he had an agreement 
with Simmons, in January, 1877, that he and Rozell were to 
have the immediate possession of the land which they purchased 
from complainant, but that he did not have any agreement with 
the complainant to that effect. To this testimony the complain- 
ant objected, and his objection was sustained by the court. 

On the hearing, had on pleadings and proof, a decree was 
rendered, foreclosing the mortgage as prayed; and that decree 
and the ruling on the evidence above noted are here assigned 
as error. 


Branpon & Jones, for appellants. 
Waker, & Suersy, contra. 


SOMERVILLE, J.—The contract between the appellant 
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Cowley and Simmons, by which the latter agreed to put Cow- 
ley in possession of the lands in controversy by a given date, 
was res inter alios so far as concerns the appellee, Shelby. It 
is not shown that Shelby had anything whatever to do with this 
agreement, and it can not be made the basis of any claim of 
damages against him in this suit. 

It was very clearly not competent for the appellant to prove 
by parol evidence that he intended to mortgage an interest in 
the land, described as a tract containing one hundred and six- 
teen acres, different from that specified in the mortgage exe- 
cuted to Shelby by him, dated August 4, 1877. This would be 
a most manifest violation of a well established rule, which for- 
bids the admission of extrinsic evidence for the purpose of vary- 
ing the legal effect of written instruments. The mortgage ‘it- 
self must be the sole expositor of its own terms, as between the 
parties to it at least.—1 Brick. Dig. p. 865, § 866 ef seqg.; Cun- 
ningham v. Milner, 56 Ala. 522. 

Where a mortgage is given on real estate, the mortgagor is 
regarded as the owner of the fee, as against all the world ex- 
cept the mortgagee. Denby v. Mellgrew, 58 Ala, 147. In cases 
where more than one mortgage is given on the same property, 
the second or junior mortgagee acquires all the rights of the 
mortgagor, subject to the condition of his mortgage, and to the 
pre-existing incumbrances, and when the latter are removed, 
it is as if they had never existed. The discharge of such prior 
incumbrances, therefore, must enure to the benefit of the jun- 
ior mortgagee, and not to that of the mortgagor, although he 
may himself discharge them.—(Gurdner v. Morrison, 12 Ala. 
547; 1 Jones on Mortg. § 679, § 676, and § 11. Even where 
the junior mortgagee removes such incumbrances, in order to 
protect his own title, there can be no redemption of the mort- 
gaged property by the “mortgagor without reimbursement. 
Grigg v. Banks, 59 Ala 311. 

The notes copied in complainant’s bill were sufficiently ident- 
ified as being the same intended to be secured by the mortgage. 
They were identical in dates, amounts, in the names of the 
maker and of the payee, and contained a recital that they were 
given for the purchase-money of land. It is true that the 
mortgage purported to be given to secure notes executed to 
Shelby as trustee, ete., and in the notes themselves the word 
as is omitted before the word trustee, rendering the phrase 
following the payee’s name a mere descriptio persone. This 
omission was, nl supplemented, if such was needed, by 
an averment on the part of the trustee, Shelby, disclaiming any 

individual or personal interest in the notes. This was explana- 
tory of possession, and admissible evidence in behalf of the 
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trustee as a declaration against interest.—Chambers v. Falk- 
ner, 65 Ala. 448. 

It is needless to consider «the objections to evidence inter- 
posed by the appellant, as they would be unavailing to affect 
this decision, even if they were well taken. 

The decree of the chancellor is attirmed. 


Tutwiler v¢. Dunlap. 
Bill in Equity to Foreclose Mortgage. 


1. Bill to foreclose; subsequent purchaser proper party.—An adminis- 
trator having executed a mortgage on lands to indemnify the sureties on 
his official bond, reserving possession to himself until his liability should 
be judicially ascertained, a subsequent purchaser under execution against 
the administrator, prior to the settlement of his administration, holds in 
subordination to the rights of the sureties under the mortgage; and one 
of the sureties, having paid the decree rendered against them and _ their 
principal on settlement of his administration in a court of equity, may 
maintain a bill to foreclose the mortgage against the mortgagor and the 
purchaser at execution sale, the latter having recovered possession by 
action at law against the mortgagor. 

2. Bill to foreclose mortgage executed by administrator to indemnify 
surety; averment of administrator's default.—The bill in such case must 
show, by appropriate averments, that the administrator was in default; 
and averments of the filing of the bill in the administration suit, and of 
the proceedings had, and decree rendered therein, are insufficient as 
against the purchaser, who was not a party to that suit. 

3. Effect of decree as evidence.—The decree rendered in the adminis- 
tration suit does not conclude the purchaser, and is competent evidence 
against him in the foreclosure suit merely to prove the fact of its rendi- 
tion, and amount; it is not competent evidence, as against him, of the 
liability or default of the administrator. 

4. Cross-hill; when can not be maintained.—In a suit for the foreclos- 
ure of such mortgage, the mortgagor can not maintain a cross-bill to have 
the execution and levy under which the purchaser bought, declared void. 
Such claim is purely a legal demand between the mortgagor and the pur- 
chaser, a co-defendant, in which the complainant, the mortgagee, has no 
concern whatever, and is not the proper subject for a cross-bill. 


Appeat from Greene Chancery Court. 

Heard before Hon. A. W. Ditiarp. 

The bill in this cause was filed on 31st October, 1877, by 
Robert B. Dunlap against Henry A. Tutwiler, A. S. Steele and 
others, to foreclose a mortgage on lands executed by the defend- 
ant Steele to the complainant and others. The averments of 
the bill necessary to a proper understanding of the opinion, are 
stated in the opinion. The defendant Tutwiler, who was in 
possession of part of the mortgaged premises, claiming title un- 
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der sheriff's sale made under an execution issued from the Pro- 
bate Court of Greene County after the execution of the mort- 
gage, answered the bill, incorporating in his answer a demurrer, 
the grounds of which may be stated as follows: 1. That it ap- 
pears from the bill that the lands which are sought to be sold 
under the mortgage, or so much thereof as are held and claimed 
by this defendant, were recovered by the judgment of the Cir- 
cuit Court of Greene county, and that he was put into possession 
thereof by the sheriff under a writ of possession; and that he 
is in the adverse possession of the said lands under an independ- 
ent legal title, and in no w ise holds the same in subordination to 
the right or title of A. S. Steele, the mortgagor of the complain- 
ant. 2. That a court of equity has no right 1 to foreclose the said 
mortgage as against the adverse possession and independent 
title of defendant to the lands recovered by him. 3. Thata 
court of equity has no right or power to decide upon the con- 
flicting rights and titles of complainant under his mortgage, and 
of defendant under his purchase at sheriff's sale. 4. That the 
mortgage sought to be foreclosed, as shown by the bill, contains 
a power of sale, and that the complainant’s remedy at law is 
complete and adequate. Tle defendant Tutwiler also moved 
to dismiss the bill for want of equity. 

The defendant Steele answered the bill, and also filed a cross- 
bill, charging, upon allegations contained therein, that the exe- 
cution issued out of the Probate Court of Greene county, under 
which the lands bought by Tutwiler were sold, and the levy and 
sale made thereunder were void, and seeking to have them so 
declared and decreed; and that he be decreed the owner of the 
equity of redemption free from any and all claims of the said 
Tutwiler, and further that he be entitled to redeem. The view 
taken of the cross-bill by this court renders it unnecessary to 
set out its averments. To the cross-bill the defendant Tutwiler 
interposed a demurrer, assigning, among other grounds, that 
the bill has no equity, because it is not confined to the subject- 
matter of the original bill, but introduces new and distinct 
matters not involved in the original bill; and that it is not con- 
nected with or necessary to the decision of the matters contained 
in the original bill. He also moved to dismiss the cross-bill for 
want of equity. 

The demurrer to the original bill was overruled; and upon 
final hearing, had upon pleadings and proof in both the original 
and cross suits, the chancellor caused a decree to be entered, 
granting the complainant in the original bill the relief prayed, 
overruling the demurrer to the cross-bill, and the motion to 
dismiss it for want of equity, declaring that the execution issued 
out of the Probate Court of Greene county, under which the 
lands purchased by Tutwiler were sold, and the levy and sale 
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made thereunder were void, and perpetually enjoining Tutwiler 
from asserting any claim or title under his purchase. From 
that decree the defendant Tutwiler appealed to this court, and 
here assigns as error these several rulings of the Chancery Court, 
and also its ruling on the admissibility of certain evidence of- 
fered by the complainant in the original bill, which is sufficiently 
indicated in the opinion. 


Wess & Tvrwiter, for appellant, after discussing other ques- 
tions raised by the record, but not passed on by the court, contend- 
ed: (1) The cross-bill is not germane to the original bill, but “ re- 
lates to matters, rights or equities which have no connection with 
it,and which are independent and distinct from the matter and 
object of the original bill. A  cross-bill, not pertinent to the 
original bill, and which seeks no relief against complainant, is 
without equity, and should be dismissed.”.— Andrews v. [Hob- 
sows Adm’ r, 23 Ala. 219, and authorities there cited; Conti- 
nental Life Ins. Co. v. Webb, 54 Ala. 68%; Winn v. Dillard, 
60 Ala. 369. (2) The record and decree in the case of Harriet 
M. and Mary F. Steele v. Andrew S. Steele and others, to which 
the appellant was a stranger, are not evidence against him of 
the facts necessary to authorize that decree, to-wit: that A. S. 
Steele, as administrator of E. B. G. Steele, owed Harriet M. and 
Mary F. Steele $2,500.—TZroy v. Smith & Shields, 33 Ala. 
469; 2 Starkie on Ey. 183-4; 29 Ala, 147; 25 Ala. 161; 17 
Ala. 681; 9 Ala. 973; 56 Ala. 356. The appellant was neither 
party nor privy to any one who wasa party in that suit—FVoyd 
v. Ritters Adm’r, 56 Ala. 356. 


Coteman, CLarke & McQveen, for the appellee Robert B. 
Dunlap. (1) There can be no doubt of the equity of the orig- 
inal bill, and that the demurrer thereto was properly overruled. 
A portion of the lands conveyed in the mortgage was not in- 
cluded in Tutwiler’s purchase. Both Andrew S. Steele, and 
Tutwiler were, therefore, necessary parties.—J//ms v. Mims, 
35 Ala. 23; 19 Ala. 213. (2) Conceding that the execution 
under which the land was sold was not void, Tutwiler bought 
only the equity of redemption in the lands purchased by him, 
and he was “subrogated to all ths rights of Steele, and subject- 
ed to all his disabilities.’.—Code of 1876, § 3209; Coker v. 
Whitlock, Trustee, 54 Ala. 180; Welsh v. Phillips, 54 Ala. 
309; Childress v. Monette, 54 Ala. 317; Carlislev. Wilkins, 51 
Ala. 371; Perkins & Elliott v. Mayfield, 5 Porter, 182; 2 Brick. 
Dig. p 375,$35. (3) The record and decree in the case of Harriet 
M. and Mary F. Steele v.A.S. Steele, e¢ a/., was merely cumulative 
testimony. The material facts, and the payment and satisfaction of 
the decree by Dunlap, the surety, had been admitted by Tutwiler’s 
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answer; but the answer set up that this decree was a consent de- 
cree, which had been procured by the fraud of Dunlap in re- 
fusing to take an appeal to the Supreme Court, and that said 
decree was in no way binding on him. There is no evidence 
of any fraud. It is true that Tutwiler was not a party to this 
decree, and that he is not bound by it; but it is competent evi- 
dence to show that Steele on a final settlement of his adminis- 
tration of the estate of E. B. G. Steele, deceased, in the chan- 
cery court, was due $2,500, and that a decree for that amount 
was rendered against Steele and his sureties; and that Dunlap, 
being one of them, was bound to pay the decree. Tutwiler 
has no right to complain that there was no appeal to the Su- 
preme Court. He was in no way injured because an appeal 
was not taken.— Burge on Suretyship, Book 4, Chap. 1, p. 357; 
Preslar v. Stallworth, 37 Ala. 402; Cave v. Burns, 6 Ala. 780; 
5 Wait’s Act. & Def. pp. 204-7. 


SnepEcor, CockrELL & Heap, for the appellee A. 8. Steele, 
after discussing other questions raised by the record, contend- 
ed: The subject-matter of the original bill is the foreclosure of 
the mortgage, under the judicial ascertainment, under the facts 
put in issue, of the rights and interests of Zutwiler in and to 
the lands embraced in the mortgage. The cross-bill exhibited 
by A. 8S. Steele sets up more at large the facts which invalidate 
the claim of Tutwiler to the lands, and prays the court to de- 
cide upon the rights of all the parties. In this view, the court, 
under the allegations of the original bill, if a créss-bill had not 
been filed, “‘seeing” that persons of opposite interests are co- 
defendants, that the court can not determine their opposing 
interests upon the bill already filed, and that the determination 
of their interests is yet necessary to a complete decree upon the 
subject-matter of the suit, will direct a bill to be filed in order 
to bring the rights of all the parties fully and properly before 
it—Dan. Ch. Prae. (4th Ed.) p. 1550. . 


STONE, J.—Andrew S. Steele, in July, 1859, was appointed 
administrator of the estate of E. B. G. Steele, deceased, and 
ave bond with Robert B. Dunlap as one of his sureties. In 
ean 1872, the said Andrew §, Steele, not having settled 
up his said administration, made a mortgage with power of sale, 
and therein conveyed to Robert B. Dunlap and others, his sure- 
ties, a tract of land of some thirteen hundred acres, to indemnify 
them against their liability as his sureties. The mortgage 
stipulated that A. S. Steel, the mortgagor, was to retain posses- 
sion of the lands, until his liability as administrator was ascer- 
tained and determined by a proper decree of the court having 
jurisdiction thereof. In the spring of 1874, under execution 
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from the Probate Court of Greene county, Henry A. Tutwiler 
purchased eight or nine hundred acres of the mortgaged land 
at sheriff's sale, and received the sheriff's deed therefor. The 
charge of Dunlap’s bill in reference to said sale is, that the sher- 
iff + sold all the right, title, claim and interest of the said An- 
drew S. Steele in and to said lands,” and Tutwiler became the 
purchaser. No issue was made on this averment of the bill, 
except that it is claimed under the cross-bill that the executions 
under which Tutwiler purchased were void as against A. 8. 
Steele. This question we will consider further on. Soon after 
his purchase, Tutwiler instituted his statutory real action 
against Steele for the recovery of said lands, and did recover 
them by the judgment of the court. That judgment was af- 
firmed on appeal to this ¢ le vw. Tutwiler, 57 Ala. 1138. 
In July, 1877, Tutwiler was put in possession of said lands un- 
der his recovery, and was in — when this bill was tiled 
by Dunlap—November 22d, 18 

In May, 1875, the children, distributes of E. B. G. Steele, 
filed a bill against A. S. Steele and his sureties, including said 
Dunlap, to have a settlement of the said administration, and to 
recover their distributive interests. At the June term of the 
court, 1877, a decree was rendered in favor of the complain- 
ants in said cause and against Steele and his sureties for twenty- 
five hundred dollars, which Dunlap, the only solvent party, has 
had to pay. This bill is filed by him to obtain reimbursement 
out of the property mortgaged. There was a demurrer to the 
bill, assigning many grounds, and also a motion to dismiss on 
a specified ground. There was nothing in either of the objee- 
tions specified. There is, however, a defect in the bill, in this, 
that it does not aver that Steele, the administrator, was in de- 
fault as such administrator, or that he owed anything by virtue 
of his administration. The averment is, that **on or about the 
26th day of May, 1875, the heirs at law of Ezekiel B. G, Steele, 
to-wit, Harriet M. Steele and Mary F. Steele, tiled their bill in 
this court against Andrew S. Steele as the administrator of the 
said E. B. G. Steele and his sureties on his said bond, to-wi it, your 
orator and Sidney P. Steele, calling the said Andrew S. Steele 
to a full and final settlement of his administration. Whereupon 
such proceedings were had in said cause, that a tinal decree was 
rendered therein at the June term, 1877, in favor of complain- 
ants against said defendants, for the sum of twenty-five hun- 
dred dollars and costs of suit. All of which will more fully 
appear by the papers in said cause, and the decree thereon ren- 
dered ; and so much as may be necessary will be put in evidence 
on the trial of this cause.” The foregoing i is a copy of all the 
bill contains, tending to show A.S. Steele as administrator owed 


the complainants anything. It is wholly insufficient. Tutwiler 
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was not a party to that suit, and was not concluded by anything 
found or determined in that cause. It was ves inter altos acta 
—a proceeding to which he could not be a party, and there was 
no privity between him and either of the parties to that suit, 
which could make the adjudication binding on him. True, his 
rights were subordinate to those of Dunlap, but he was entitled 
to his day in court, to controvert the extent of Dunlap’s superior 
right, or whether in fact he had any.—Snodgrass v. Br. Bank, 
25 Ala. 161; Troy v. Smith, 33 Ala. 469; Marshall v. Croom, 
60 Ala. 121; Donley v. Mehiernan, 62 Ala. 34; Lankford v. 
Grreen, 62 Ala. 314; Floyd v. Ritter, 56 Ala. 356. 

There was objection to the admission in evidence of the de- 
eree rendered in the case of Harriet M. and Mary F. Steele 
v. Andrew 8. Steele, Dunlap ef a/. This objection was rightly 
overruled. The record was competent evidence against the 
whole world to prove the facet of its rendering, and the amount 
of it. Therefore it was properly admitted in evidence. It 
was also evidence against Andrew 8S. Steele, the mort- 
gagor, to prove his liability to Dunlap, by judicial ascertain- 
ment in a suit to whieh they were both parties. As against 
Tutwiler, it was evidence to prove rem ‘psam, and nothing else. 
It was no evidence of the facts—the devastavit of A. 8. Steele 
—on which it rested. The present case is even stronger than 
this. That decree was rendered by consent of parties. And that 
decree was the only evidence offered in the court below, to 
prove A. S. Steele’s default, for which Dunlap had been made 
liable. The chancellor erred in granting relief on this testi- 
mony against Tutwiler. : 

With the exception of the omitted averment, indicated above, 
the bill clearly contains equity; and if it be shown that A. S. 
Steele was in default to the distributees of E. B. G. Steele, and 
the amount of such default, which Dunlap has been required 
to pay, to that extent Dunlap is entitled to relief. The decree 
of the chancellor, granting relief on the original bill, must be 
reversed, and the eause remanded, at the cost of Dunlap, the 
appellee. 

It is objected to the eross-bill of A. S. Steele that it is not 
germane to the original suit, and should not, therefore, have 
been entertained. The purpose of the original bill, as we have 
seen, was to foreelose a mortgage made by A. 8. Steele to Dun- 
lap and others. Tutwiler was a necessary party, because he was 
in possession, and claimed a part of the land by a title later in 
its acquisition than the date of the mortgage under which Dun- 
lap claimed. The purpose of the cross-bill was to recover, not 
from Dunlap, but from Tutwiler, a co-defendant, the residuum 
of the land, left after satisfying Dunlap’s mortgage. A cross- 
bill is, in its nature and purposes, defensive to the original bill. 
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If its object and effect be not to defeat a recovery by complain- 
ant, in whole or in part, or to modify the relief the complain- 
ant obtains, then it is not defensive in its purpose, and is not 

rmane to the bill.— Davis v. Cook, 65 Ala. 617; Cont. Life 
Te Co. v. Webb, 54 Ala. 688; Winn v. Dillard, 60 Ala. 369, 
and authorities cited. The claim set up in the cross-bill is alone 
between Steele and Tutwiler, isa purely legal demand in which 
Dunlap has no concern whatever, and is not a proper subject 
for a cross-bill. The decree of the chancellor on the cross-bill 


is reversed, and a decree here rendered, dismissing it at the costs 
of A. S. Steele. 


Hames, Adm’r, v. Brownlee. 
Trespass quare clausum fregit. 


1. Evidence; provinces of the court and jury.—While it is the province 
of the jury to determine the weight and sufficiency of evidence, after it 
has been introduced, it is always a question for the court to decide, 
whether there be any evidence on a particular point in a cause; and it is 
error for the court to submit that question to the jury. 


2. Parol evidence of contents of written instrument; when inadmissible. 


When a relevant fact consists of the substance of a document or record, 
the writing must be produced as the best evidence of its own terms; and 
until its absence is satisfactorily explained, the fact can not be proved 
by parol. 


Appeat from Calhoun Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

This was an action of trespass guare clausum fregit, brought 
by W. M. Hames as the administrator of the estate of Sarah 
A. Cumming, deceased, agajnst Enoch Brownlee and Hugh 
Brownlee, and was commenced on 2ist August, 1873. The 
gravamen of the complaint is, that the defendant entered upon, 
and erected a dam across a stream of water flowing through, a 
designated tract of land belonging to the plaintiff’s intestate. 
The cause was tried on issue joined on the plea of not guilty. 
It appears from the evidence, as set forth in the bill of excep- 
tions, that the plaintiff’s intestate was seized and possessed of 
the land described in the complaint at the time of her death, 
and prior thereto as far back as 1845 ; that about 1845, William 
Cunningham, under whom the defendants claim, owned a tract 
of land south of, and adjoining said land; that a creek running 
in the direction of said Leen, Just before entering the southern 


portion thereof on the east, separates into two channels, one 
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running nearly due west across said land, and the other ina 
south-westerly direction, across the south-east portion thereof, 
and entering the land formerly owned by Cunningham ; and 
that these two channels afterwards come together, thus forming 
an island. On the channel south of this island, and on his 
own land, Cunningham, about the year 1845, erected a mill and 
dam, and for the purpose of retaining the water in his pond, 
which extended above the head of the island, he also erected a 
dam across the channel that runs north of the island. In 1868, 
the defendants, claiming under Cunningham, tore down the 
dam on the south channel and erected a new one in the same 
place ; and afterwards they also built a dam on the north chan- 
nel, but the location of this dam is not given. The evidence 

vas conflicting whether these dams were of the same height as, 
or higher than, those built by Cunningham. The evidence for 
the plaintiff tended to show that they were higher, thereby 
causing damage to the lands of his intestate. 

For the purpose of showing Cunningham’s right to build the 
dam across the northern channel, the defendants examined as 
a witness General Harrison, who testified that about 1845 he 
was a member of a jury that had been summoned to view the 
land described in the complaint and decide what amount Cun- 
ningham should pay Mrs. Cumming for erecting the dam ; that 
the jury met on the land, agreed on the amount and their find- 
ing or verdict was reduced to writing and signed by the jurors. 
The verdict was not produced and its absence was not ac- 
counted for; and the court, on plaintiff’s motion, excluded what 
the witness had said in reference thereto. In response to a 
question put by the defendants, as to whether Cunningham and 
Mrs. Cumming made any agreement at the time the verdict was 
agreed to, by which the former was to have the privilege of 
building the dam, the witness stated that after the jury had 
agreed on, reduced to writing, and signed their verdict, they 
then informed the parties chet they had done, and both of 
them assented to what had been done by the jury. The 
plaintiff having moved to exclude from the jury this answer of 
the witness, on the ground that the verdict was not produced, 
the defendants, before any ruling was made by the court, re- 
peated their question as to any such agreement between the 
parties at said time and place; and the witness in reply then 
stated, that “Cunningham and Mrs. Cumming made an agree- 
ment at the time and place above stated, by which said Cun- 
ningham was to have the privilege of building a dam across the 
channel of the creek that runs north of the island, for which 
said Cunningham was to pay Mrs. Cumming fifteen dollars [the 
amount assessed by the gu: In answer to a question pro- 
pounded by the plaintiff’s counsel, the witness said that no 
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agreement was made between said Cunningham and Mrs. Cum- 
ming about Cunningham having the privilege of building a 
dam across the channel of the creek that runs north of the 
island, save what was contained in the written verdict of the 
jury, which was read to both Cunningham and Mrs. Cumming, 
and assented to by them.” The plaintiff then renewed his mo- 
tion to exclude. The defendants insisting that the witness had 
testified to an agreement between the parties independent of 
the verdict, the court “excluded from the jury all that the wit- 
ness had testified was gontained in the written findings of the 
jury, and all that said witness stated on his recollection of the 
agreement between Cunningham and Mrs. Cumming, when 
the recollection of the witness was of what was contained in 
the writing, but left it to the jury to determine, whether the 
witness had testified to an agreement between Cunningham and 
Mrs. Cumming, made indépendently of the writing; and 
whether he had stated such agreement from his recollection, 
independently of the writing.” To this ruling the plaintiff 
excepted. The court, ev mero motu, charged the jury, in sub- 
stance, that they must determine for themselves, whether the 
witness Harrison had testified that “the agreement made _ be- 
tween Cunningham and Mrs. Cumming was included in the 
written verdict of the jury, or whether they made an agree- 
ment independent of said verdict, and if so, what their agree- 
ment was.” To this charge the plaintiff also excepted. Ex- 
ceptions were reserved to other rulings of the court, but they 
are not passed on by the court, and hence are omitted from 
this report. The jury returned a verdict for the defendants, 
ou which judgment was rendered in their favor. 

The rulings of the Cireuit Court above noted are among the 
assignments of error made in this court. 


Jno. T. Hersry, for appellant.—(1) The witness Harrison 
testified positively that no agreement was made between Cun- 
ningham and Mrs. Cumming, about Cunningham having the 
privilege of building a dam, save what was contained in the 
written verdict of the jury, which was read to Cunningham 
and Mrs. Cumming, and assented to by them. After this dis- 
tinct statement by the witness, that the entire agreement was 
merged in the written verdict, it was error to allow secondary 
evidence of the contents of the verdict, without accounting for 
the absence of the primary evidence.—Morton v. The State, 
30 Ala. 527. (2) The court erred in referring to the jury the 
determination of the question, whether the witness Harrison 

roved an agreement independent of the verdict of the jury. 
he plain meaning of the witness’ testimony is, that the jury 
made a verdict, which was read to the parties, who assented to 
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it, and that no other agreement was made between them. The 
court must decide what goes to the jury as evidence. The 
question of the admissibility of evidence is one of law to be 
decided by the court, which can not be referred to the jury. 
Bilberry v. Mobley, 21 Ala. 277; Barnett v. Stanton, 2 Ala. 
195; Wilson v. Calvert, 8 Ala. 757; Costillo v. Thompson, 
9 Ala. 937; Pharr v. Bachelor, 3 Ala. 237. 


Braprorp & Bisuop, contra.—(No brief came to the hands 
of the reporter.) 


SOMERVILLE; J.—The court erred, we think, in submit- 
ting to the jury the question as to whether or not the witness 
Harrison had testified to any fact tending to prove an oral or 
parol agreement between Cunningham ‘and Cumming, inde- 
pendent of the one in writing to which he stated they had given 
their assent. Whether there be any evidence on a particular 
yoint in a cause, is a question for the court always to determine. 
It is within the province of the jury to determine the weight 
and sufticiency of such evidence, after being introduced under 
the eye of the court.—1 Greenl. Ev. § 49; 1 Best. on Ev. 
$82; 1 Phil. Ev. p. 5 (10th Ed.). 

The verdict of the jury, appointed in the year 1845, to 
view the land upon which the defendants had constructed the 
mill-dam in controversy, and to assess the appropriate damages 
in the ad guod damnum proceedings, was proved by the same 
witness, Harrison, to have been reduced to writing and properly 
signed by the acting jurors, as was required by the then existing 
statute.—C lay’s Dig. 377, $ 5. The acquiesence of Cunning- 
ham and Cumming to the terms of this written verdict was at- 
tempted to be prov ed, and the statement of the witness, who 
was one of the jury of inquest, was explicit to the effect that 
there was no — agreement between the parties than their 
verbal assent to the terms of this verdict. 

The verdict was not produced, nor was any attempt made to 
account for its absence, so as to lay a predicate for secondary 
proof of its contents. The court very properly excluded the 
evidence relating to the verdict and its contents, but oo 
to the jury to say, whether the parol assent to the verdict w 
an independent “oral agreement, by which the right was ac- 
corded to Cunningham to construct a dam across the channel of 
the stream upon which his mil] was erected. 

The rule is, that when a relevant fact consists of the sib- 
stance of a doo ument, or record, the writing itself must be 
produced as the best evidence of its own terms. Until the ab- 
sence of the document is satisfactorily explained, in the usual 
and proper mode, the fact can not be proved by parol. 
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1 Whart. Ev. § 61; 1 Brick. Dig. p. 848, §§ 623, et seg. $$ 667- 
678; 1 Greenl. Ev. § 510. 
The court erred, therefore, in this ruling to the prejudice of 
the appellant, and for this error the judgment must be reversed. 
It is unnecessary to consider the other rulings of the court, 
as they were based upon the erroneous view to which we have 
above alluded, and are not likely to arise again on a second trial. 
Reversed and remanded. 


Folmar v. Folmar. 
Application for Authority to Erect Mill-Dam. 


1. Proceedings to erect mill-dam; notice to jurors.—Where in a pro- 
ceeding under the statute for authority to erect a mill-dam, the sheriff, 
after selecting the jurors, and issuing notices for them to attend at the 
time and place designated, entrusted the notices for some of the jurors 
to the applicant to be served, who did serve them, and the jurors so noti- 
fied attended and acted as jurors, this, in the absence of any statutory 
provision prescribing any particular mode in which the jurors were to be 
notified, and of injury resulting to the contestant, is nota reversible 
error. 

2. Same; effect of judgment of reversal on appeal.—Where, in such a 
proceeding, this court, on appeal, reversed an apie granting to the appli- 
cant authority to erect the dam, and remanded the cause, the order 
ceased to exist, and there was no necessity for the judge of probate to 
have entered of record the fact of reversal, or a revocation of the order; 
and such order, having been reversed and annulled, could not be pleaded 
in bar or in abatement of further proceedings on the application. 

3. Same; when as and writ sufficient.—An application in such 
proceeding is not subject to demurrer on the ground that the place where 
the dam was to be erected is not definitely designated, when it avers that 
the applicant is the owner of the land on each side of the stream, the 
name of which is given, and the land is described by sectional sub- 
divisions; township and range, and the side of the stream on which the 
mill is to be erected, is stated. 

4. Same; admissibility of testimony.—In such a proceeding a question 
propounded by the applicant to a witness, calling for the purpose for 
which he examined the place where the dam was to be erected, and his 
answer thereto, that he examined it in reference to health, are per- 
missible. 

5. Same; when findings of judge of probate will not be disturbed. 
Where, in such a proceeding, after the inquest of the jury had been re- 
turned to the judge of probate, he heard other evidence introduced by 
both the applicant and contestant before making an order for the erection 
of the dam, this court will not, on appeal, revise and reverse the conclu- 
sions and findings of the judge, unless they are manifestly unsupported 
by the evidence. ; 

6. Same; on contest, a suit inter partes, as well as in rem; costs. 
When the application in a proceeding to erect a mill-dam is contested. 
a proceedings assume the form and character of a suit inter partes, as 
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well as in rem; and if the contestant is unsuccessful, he is properly taxed 
with the costs of the contest. 


Apprat from an order made by the Judge of Probate of 
Crenshaw county. 

Tried before Hon. B. A. Wacker. 

This was an application by Jesse Folmar, the appellee, for 
permission and authority to erect a dam for a water grist mill 
and gin across “King’s Mill Creek,” and was filed on 25th 
February, 1880, and was contested by George S. Folmar, the 
appellant, whose lands were ascertained by the inquest of the 
ury to be liable to damage from the erection of the dam. 

he cause was before this court at a former term on appeal by 
the present appellant, and is reported.—Fol/mar v. Mien, 
68 Ala. 120. After the cause was remanded, on the written 
application of the appellant, another writ of ad guod damnum 
was issued on the original petition, and a jury was summoned 
thereunder, who met at the place where the dam was to be 
erected, made and signed their inquest and delivered it to the 
sheriff, who returned it to the office of the judge of probate as 
required by the statute. On the day set for the further hearing 
of the application, the contestant appeared, and moved to 
quash the venire, the return of the sheriff and the inquest, on 
account of the manner in which the jury was summoned, the 
facts in reference to which are sufficiently stated in the opinion, 
and on the further ground that no order had been made quash- 
ing or otherwise disposing of the inquest and return made 
under the first writ. This motion having been overruled, the 
contestant then pleaded the inquest and return made under the 
first writ in abatement of the proceedings. Issue being joined 
on this plea, it was shown that no order had been made setting 
aside or vacating the said inquest and return, but that the only 
order made after such return was the order granting the peti- 
tioner’s application, which was reversed by this court. This 
plea was also overruled. Thereupon the contestant demurred 
to the petition and to the writ of ad guod damnum on the 
ground, in substance, that neither designated definitely the 
place where the dam was to be erected. The averments of the 
petition, after stating the residence and age of the applicant, 
are as follows: “1st. That he is the owner in fee simple of the 
west half of the north-east quarter of section 33, township 
9, range 19, a tract or body of land lying in said county and 
State; that a water-course known and called by the name of 
‘King’s Mill Creek,’ which is not a nav igable stream, runs 
through said land, and that your petitioner is the owner of the 
land on each side of said water-course. 2nd. That petitioner 
proposes to erect a dam to the height of twelve feet across said 
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‘King’s Mill Creek’ on said above described land for a water 
grist mill and a water gin, which will grind and gin for the 
public, said mill and gin to be erected on the east side of said 
water-course.” A copy of the application is attached to the 
writ and made a part thereof, and the writ commands the sheriff 
to summon the jury “to meet with you on the 15th day of 
April, 1881, on the west half of the north-east quarter of ‘see- 
tion 33, township 9, range 19, the place where said dam is pro- 
posed to be erected, as specified in said application,” ete. The 
Judge of probate overruled the demurrer, and the contestant 
then took issue on each of the findings of the jury, and denied 
that said findings were true. 

The applicant examined as a witness before the judge of pro- 
bate one J. L. Hawkins, who, having testified that he had made 
an examination of the place where the dam was to be erected, 
was asked by the applicant what did he examine it for; to which 
he replied that he was called on to examine it with reference to 
health, and did so. Exceptions were also reserved to a similar 
question propounded by the applicant to one W. T. Shows, and 
to the answer made thereto. To the question and answer the 
contestant duly objected, but the court overruled his objections 
and he separately excepted. Numerous other witnesses were 
examined on behalf of both the applicant and the contestant, 
but the opinion does not render it necessary to set out the sub- 
stance of theirtestimony. After argument of counsel the judge 
of probate made and entered an order, reciting the proceedings 
had in the cause, granting the application, and taxing the costs 
of the contest against the contestant, and the other costs against 
the applicant. 

Exceptions were reserved by the contestant to the several ad- 
verse rulings above noted, and to the final order, and those rul- 
ings and order are here assigned as error. 


GambBie & Paneer, for appellant. 
Grirrin & Woop, and J. D. Garpner, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The statute under which these proceed- 
ings were had, devolves on the sheriff the duty of summoning 
the j jury of inquest; not merely of citing or notifying, but of 
selecting the disinterested freeholders of the county who are to 
compose the jury. If it appeared that the sheriff had delegated 
to either party, applicant or contestant, the power of selecting 
the freeholders, or any or either of them, composing the jury, 
we will not say it would not be an error or irregularity, for 
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which, on timely objection, the verdict of the jury should 
be quashed. That is not, however, the objection now made. 
The sheriff selected certain freeholders as members of the jury, 
addressed to them a written notice to appear on a day named, 
at a place where the dam was to be erected, and entrusted the 
notice to the applicant to be served. The notice, it is infera- 
ble from the presence of these persons at the time and place 
appointed, was served, and the inquest had and reported to the 
judge of probate. The statute does not prescribe any particu- 
lar mode in which the jury was to be notified, and we can not 
perceive that the mode adopted by the sheriff has, or could 
work injury to the contestant. 

2. When the former order of the judge of probate granting 
the application was reversed and the cause remanded, the order 
ceased to exist, and the cause stood in the plight and condition 
in which it would have been if the order had never been made. 
There was no necessity that the probate judge should have en- 
tered of record the fact of the reversal of the order, or that he 
should have entered a revocation of it. The order having been 
reversed and annulled, was not of course pleadable in bar or in 
abatement of further proceedings on the application. 

3. The order conforms to the requisitions of the statute, and 
is not obnoxious to any of the causes of demurrer assigned. 
The applicant is av erred to be the owner of the land on each 
side of the stream; the land is described by sectional subdi- 
visions, township and range; the name of the water-course, on 
which side the mill and gin were to be erected, the kind of mill 
and gin, and the height of the proposed dam are precisely stated ; 
and this is all the statute requires the application to contain. 
Code of 1876, $ 5558. 

4. The purpose for which the witnesses Hlawkins and Shows 
had examined the place where the dam was to be erected, it 
was permissible for them to state, as well as the character of 
the examination they made. 

5. The jury returned their inquest to the probate judge, 
finding that about one acre of the land of the contestant would 
be injured and overtlowed by the erection of the dam, and as- 
sessing the damages resulting therefrom. They further, by 
their tindings, negatived all injuries mentioned in the statute 
(Code of 1876, § 3569), which, if affirmatively found, would 
have required that the application should have been rejected. 
In reference to these matters the judge of probate heard other 
evidence introduced by the applicant and contestant, and upon 
such evidence and inquest made an order authorizing the erection 
of the dam. It is obvious this court can not assume to revise 
and reverse the conclusions and findings of the judge, unless 
they were manifestly unsupported by the evidence, which is 
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not now aftirmed.— NVooe’s Ex’r v. Garner's Adm’r, 70 Ala. 443. 

6. In all civil actions, under our statute, costs are taxed 
against the unsuccessful party. When the appellant intervened 
and contested the application to erect the dam, the proceedings 
assumed the form and character of a suit inter partes as well as 
in rem. The contestation being unsuccessful, he was properly 


adjudged to pay its costs. His wrongful contest created them. 
Afhrmed. 


Snedecor v. Freeman. 
Ejectment. 


1. Homestead exemption in favor of tenants in common.—Under the 
constitution of 1868, the right of homestead exemption attaches to lands 
owned and occupied by tenants in common; but the area of the home- 
stead is not enlarged on account of their fractional interests in the land, 
so as to make up in quantity what is wanting in extent of ownership. 

2. Same; extent of —Where two tenants in common, entitled to home- 
stead exemptions under the constitution of 1868, owned an undivided 
one-eighth interest each in a tract of land containing four hundred acres, 
and resided on the land, each on a separate eighty acre subdivision, their 
homesteads can not exceed an undivided one-eighth interest in eighty 
acres of the land each, to be so selected as to include their actual places 
of residence ; and hence, neither of them can claim an exemption of his 
entire interest in the whole tract, although it amounted to less than eighty 
acres. 

3. Same; validity of mortgage executed without signature and assent of 
wife.—As the homestead of the two tenants ould net collectively em- 
brace more than their interests in one hundred and sixty acres of the 
land, a mortgage jointly executed by them, purporting to convey the en- 
tire tract, is not void as to their interests in the balance of the tract, be- 
cause it did not receive the voluntary signatures and assents of their 
Wives. 

4. Same; when can not be recovered in ejectment against party in posses- 
sion claiming under mortgage.—Such tenants, having removed from the 
land after the execution of the mortgage, and the land having been sold 
under a power contained in the mortgage after their removal, can not re- 
cover in an action of ejectment brought by them against a party in pos- 
session claiming under the purchase at the mortgage sale, on the ground 
that the mortgage conveyed their homesteads, and, not having been exe- 
cuted by their wives, was void, in the absence of all evidence tending to 
show that they had ever selected or set apart their homesteads. 

5. Ejectment; when outstanding title in a stranger a defense.—A party 
in possession of land, claiming under a purchaser at a sale made by a trans- 
feree of a mortgage under a power contained therein, can successfully de- 
fend an action of ejectment brought by the mortgagor for the recovery of 
the land, although the transfer of the mortgage and the sale under the 
power were so irregular as to convey only the mortgage interest, and not 
the legal title. In such case, the defendant is not a naked trespasser, 
~ holds possession under claim, if not color of right; and so holding, it 
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is enough to defeat the plaintiff’s action for him to show an outstanding 
title in a stranger. 


AppEat from Greene Cireuit Court. 

Tried before Hon. Wm. S. Munn. 

The facts bearing upon the principal questions raised by the 
record, and decided by the court, are sufficiently stated in the 
opinion. The appellant, the defendant in the lower court, 
claimed under a mortgage executed by the appellees and an- 
other to Asa Johnson, in January, 1873. As shown by second- 
ary evidence, after the loss of the writing was proved, this 
mortgage was transferred in writing by Johnson to Joel W. 
Jones & Co.; but the evidence does not show that the debt se- 
sured by the mortgage was also transferred. The mortgage 
gave the mortgagee “authority to take possesion of said prop- 
erty at any time after the maturity of said debt, and sell the 
same for cash, after ten days’ notice, for the satisfaction of said 
debt, in case the same shall not be paid on or before it falls due, 
at such place as he may deem proper.” On 6th September, 
1875, after default, Jones & Co., and the administrator of the 
estate of Johnson (Johnson having died after he made the 
transfer), jointly sold the land conveyed by the mortgage under 
the power of sale, and at the sale they were bid off by, and 
conveyed to one Roberts, who shortly thereafter re-conveyed to 
Jones & Co. At the time of the sale one Neal “ was in the ad- 
verse possession” of the lands, upon whom no demand was 
made for them prior to the sale. Afterwards Jones & Co. re- 
covered the vad from Neal in an action of ejectment, and sold 
them to the appellant, executing to him a bond for title, and 
putting him in possession. 

The court charged the jury, ex mero motu, “that if they be- 
lieved from the evidence, that the plaintiffs, Jack Freeman and 
Alfred Freeman, had wives and actually occupied said lands, 
and had their separate homesteads thereon, at the time the said 
mortgage relied on by defendant was executed, and their said 
wives did not join in said mortgage, then the said Alfred and Jack 
were each entitled to recover an undivided fifty acres out of the 
tract of four hundred acres in controversy, or an undivided one- 
eighth interest in said tract of four hundred acres, together 
with one-eighth of the fair rental value of said lands during 
defendant’s possession.” To this charge the defendant except- 
ed, and asked the court in writing to give to the jury the fol- 
lowing charges, each of which the court refused, and he ex- 
cepted, to-wit: 1. “If the jury believe the evidence in this 
ease, they must find for the defendant.” 2. “That if the 
plaintiffs, Jack Freeman and Alfred Freeman, have never made 
any selection of a homestead, and no homestead has ever, in 
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any way, been set apart or designated, then the invalidity of 
the mortgage offered in evidence on account of its not being 
signed by the wives, can not be set up by them in this suit.” 
3. “If the jury find that the plaintiffs, Alfred Freeman and Jack 
Freeman, after the mortgage to Johnson was exeeuted, and be- 
fore it was foreclosed, voluntarily left the possession and 
occupancy of said lands, with no fixed intention of returning 
and occupying them as a homestead; and if they further find 
that no selection of a homestead was made by them, and none 
had been otherwise claimed, designated, or set apart to them at 
or before the execution of said mortgage, or since, then the 
rights of homestead were waived, and they can not set up the 
invalidity of said mortgage, because not signed by their wives.” 
The charge given and the refusal of the court to charge as 
requested are here assigned as error. 


J. B. Heap, for appellant. (1) It is well settled that whilst 
a tenant in common may claim a homestead in the common 
property, he can claim only the given nuntber of acres specitied 
in the exemption law, and_ is entiled to no more to compensate 
for fractions of ownership.—MWeGu/re v. Van Pelt. 55 Ala. 344, 
and later eases. (2) The plaintiffs are not entitled to recover 
any portion of the land, because there was no selection or other 
identification of the eighty acres claimed as a homestead, either 
before or at the time of the trial. It was impossible for the 
jury to allot a homestead, under the evidence, for they could 
not know exactly where the dwelling was situated, nor was 
there any evidence upon which they could act as to the value 
of the whole land or of any particular eighty acres. (3) There is 
nothing in the objections taken to the manner in which the 
mortgage was foreclosed. Conceding that it was irregular, or 
even invalid to pass the legal title, yet it would amount to an 
assignment of the mortgage, in equity, which is sufficient to 
eonnect Snedecor with the legal title, and show that he is not a 
trespasser. The plaintiffs must recover, if at all, on the strength 
of their own title; and the legal title being out of them, and 
defendant being connected therewith, there can be no recovery. 
Bernstein v. Humes, 60 Ala. 582. : 


Green B. Mostey, contra. (1) The appellees were entitled 
to their respective interests in the lands in controversy, as their 
homestead exemptions. The interest of each was an undivided 
one-eighth, or less than the number of acres exempted to them 
bv the constitution. This case is distinguished from that of 
MeGuire v. Van Pelt, 55 Ala. 344. In that case both mort- 
gagors lived in the same house, and, of course, there being but 
one home-place, there could be but one homestead. In this ease, 
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however, there were two different and distinct home-places. See 
Freeman on Executions, § 248. (2) The homestead, whether 
a fee or any lesser interest in lands, can not be aliened without 
the voluntary signature and assent of the wife. Cons. 1868, 
Art. 14, $ 2; Watts v. Gordon, 65 Ala. 546; Halso v. Sea- 
wright,65 Ala. 481. See also 55 Ala. 344; 56 Ala. 340; 58 
Ala. 62; 60 Ala. 302. The mortgage in this case was, there- 
fore, void. (3) The mortgage being void, it could not after- 
wards become a valid conveyance. There was no necessity for 
any claim or designation of homestead. This case was before 
this court at a former term and is reported under the title of 
Bradshaw v. Emory, 65 Ala, 208. On that appeal plaintiffs’ 
title was held good. (4) The record shows that the sale was 
made when the lands were in the adverse possession of one 
Neal. The mortgage required that the mortgagee should take 
possession before selling. The sale and conveyance made there- 
under are, therefore, void. 2 Joneson Mort. § 1782; 7 Gray, 
243; 97 Mass. 459. (5) The evidence shows that the mortgage 
was transferred to Jones & Co. Who then owned the debt? 
can the assignee of a mortgage exercise the power of sale, where 
another owns the debt (—Code of 1876, § 2198; 50 Ala. 198; 
65 Ala. 285; 7h. 593. 


STONE, J.—In this case several ejectments, being for the 
recovery of undivided interests in the same lands, were by con- 
sent tried together. The two plaintiffs, Jack Freeman and 
Alfred Freeman, recovered in the court below, and rulings in 
their cases raise the questions which are presented for our 
decision. Each sued for one-eighth - undivided interest in a 
tract of four hundred acres—equal to fifty acres each—and 
ach recovered a one-eighth undivided interest in the whole 
tract, and one hundred dollars as rents or mesne profits. We 
are not informed what became of the other suits. 

The testimony tends to show that the two Freemans, Alfred 
and Jack, jointly purchased, together with four other named 
parties, the tract of four hundred acres, on an agreement ex- 
pressed in the contract of purchase that Alfred and Jack were 
each to have fifty acres, and the other four purchasers each 
seventy-five acres. There was no partition or division of the 
lands, but they were held and occupied by the purchasers as 
tenants in common. This possession and common occupancy 
commenced about 1870 or 1871, and continued until the spring 
of 1874, when they all removed from the land, and have never 
returned toit. During thecommon occupancy there were on the 
premises three dwellings or cabins. One was occupied by a 
erson not shown to have or claim any interest in the land. 
‘he remaining two were occupied severally as homesteads by 
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Jack and Alfred Freeman, who were married men and had 
families. They resided three or four hundred yards apart, and 
on separate daioane sub-divisions of the tract. They were 
thus occupying when the mortgage was executed, under which 
the claimants justify their possession. 

In January, 1873, Jack and Alfred Freeman, with one other 
of the tenants in common, executed a mortgage to Asa John- 
son, to secure a recited debt for advances to make a crop. This 
mortgage purported to convey the whole land, but neither wife 
of the several grantors joined in the mortgage. It will be ob- 
served that this mortgage was executed before the quantity of 
the homestead exemption was enlarged to one hundred and sixty 
acres by the statute of April, 1873. Hence, the quantity of the 
homestead these grantors could claim could not exceed eighty 
acres each. 

In MeGuire v. Van Pelt. 55 Ala. 344, and in Blum v. Carter, 
63 Ala. 235, the question of homestead arose on the title of a 
tenant in common. We settled in those cases that the fractional 
ownership of the claimant of homestead did not enlarge the 
area of its operation, so as to make up in quantity, what is want- 
ing in extent of ownership. We ruled that the homestead 
claim is limited to the quantity the statute or constitution pre- 
scribes; and that the claim is valid only for such interest, both 
in extent and duration of ownership, as the claimant owns. If 
the ownership be fractional, or less than a fee, then the exemp- 
tion is fractional, and continues only so long as the title of the 
owner and occupant lasts. The homesteads in these cases be- 
ing governed by the constitution of 1868, and in quantity not 
to exceed eighty acres, it follows that whatever homestead interest 
the plaintiffs could claim in these cases, must be confined to 
the extent of ownership each of them had in a separate eighty 
acres. The testimony shows they were each of them entitled to 
an undivided one-eighth interest in the tract ; therefore, the home- 
stead can not exceed an undivided eighth interest in eighty acres, 
so selected as to include the actual homestead of the claimant. 
In overlooking the principle declared above, the Circuit 
Court was betrayed into some important errors. The whole 
tract of land contained four hundred acres, and it is not shown 
it was ever partitioned. The claims of these plaintiffs are each 
limited to eighty acres—one hundred and sixty acres for the two. 
Whatever interest they had in the remaining two hundred and 
forty acres, they could not claim as homestead. 

It is contended for appellees that there were gross irregular- 
ities in the transfer of the note and mortgage made to Johnson, 
and in the sale and conveyance under it. On this account it is 
alleged that the defendants are in possession under no valid 
title, and therefore the Freemans can recover on the strength 
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of their original ownership. We consider it unnecessary to 
pass on the regularity of the transfer of the note and mortgage, 
and of the sale and conveyance under the latter. They at least 
conveyed the mortgage interest, and are enough to show that 
Snedecor was in possession under claim, if not color of right. 
He was not a naked trespasser. Holding under claim of right, 
it was enough to defeat the plaintiffs’ action for him to show 
outstanding title in a stranger.—Scranton v. Ballard, 64 Ala. 
402. 

Another important question arises. The conveyance by the 
Freemans was of the entire tract of fonr hundred acres. The 
two homesteads could not, collectively, embrace more than one 
hundred and sixty acres. As to two hundred and forty acres, 
the conveyance was not void.—WeGuire v. Van Pelt, supra. 
The record contains no evidence that the homesteads had 
ever been selected by the claimants. This was a necessary pre- 
requisite to the right to sue for them. Preiss v. Campbell, 
59 Ala. 635; elson v. MeCrary, 60 Ala. 301; Hardy v. Sulz- 
bacher, 62 Ala. 44; Martin v. Lile, 63 Ala. 406; Garner v. Bond, 
61 Ala. S4. 

The judgment of the Cireuit Court is reversed, and the cause 
remanded, 


Ragland v. Wood. 
letion on Contract for Delivery of Lumber. 


1. Plaintiff suing as assignee of written contract for delivery of personal 
property must have and aver a written transfer.—In order to authorize an 
assignee of a written contract for the delivery of personal property to sue 
thereon in his own name, he must have a written transfer of the contract ; 
and a complaint by such plaintiff which fails to show a written transfer 
is defective on demurrer. 

2. Sames when complaint fails to show a written transfer.—An aver- 
ment in such complaint that the contract was ‘‘ duly transferred ’’ to the 
plaintiff is insufficient, as the transfer may have been by delivery 
merely, and not in writing. 

3. Same; what arerment sufficient. —But an averment in the complaint 
that the contract was ‘‘ duly assigned,’’ is sufficient, as this must be con- 
strued to mean a transfer in writing. 

4. Contract for delivery of personal property; place of delivery.—Under 
a contract for the delivery of specific articles of personal property, which 
specifies no place of delivery, the general rule is, especially where such 
articles are cumbersome, that they are to be delivered at the place where 
they are situated, or are to be manufactured. In such case the vendor 
is not bound to send or carry the goods to the vendee, but is only re- 
quired to deliver them on demand. 
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5. Same; when payable in money.—Such a contract does not become 
payable in-money, or the foundation of a suit for damages fora breach 
thereof, until there has been a demand by the purchaser or his assignee, 
and a refusal on the part of the vendor to deliver. (Overruling Cobb 
v. Reed, 2 Stew. 444, on this point.) 

6. Same; construction of.—A contract by the owner of a saw mill for 
the delivery of a stated amount of lumber to a purchaser, one-half dur- 
ing the year 1877 and the other half during the year 1878, without desig- 
nating the place of delivery, must be construed as an agreement on the 
vendor’s part to deliver the lumber at his mill, one-half during each of 
said vears, on the purchaser’s demand ; and until such demand is made, 
in the absence of facts dispensing with the necessity therefor, there is no 
default or breach of the contract. 


7. Name; from what date bears interest.—Debts or obligations payable 
on demand do not bear interest until a demand is made, or suit is insti- 
tuted; and hence, interest would run on such a contract only from a 
breach thereof. 


Aprrrat from Talladega Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

This action was brought by Arthur T. Wood against George 
L. Ragland, to recover damages for the breach of a contract, 
made by the defendant with one Henry W. Truss, which is in 
the words and tigures following: “ During the years IS77 and 
1878, I promise to pay Henry W. Truss, a member of the firm 
of Truss, Wood & Co., for ty-four thousand three hundred and 
ninety feet of merchantable, square-edged lumber, to be deliv- 
ered, one-half during the year, 1877, and one-half durmg the 
year, LISTS, as a part payment for the purchase of the said 
Truss’ fourth interest in the saw mill this day conveyed by 
Truss, Wood & Co. to me. 

G. L. Raguanp.” 

February 5th, 1877.” 

‘The complaint contains two counts. The first count sets out 
the contract (nx hwe verba, and avers that it “had been duly 
transferred by the obligee thereof to plaintiff.” The second 
count sets out the substance of the contract and avers that it 
“has been duly assigned to plaintiff... The suit was commenced 
on 16th February, 1880. The defendants demurred to both 
counts on the ground, among others, that it is not averred that 
the contract was assigned to the plaintiff in writing. The 
court overruled the demurrer to each count, and thereupon the 
defendant pleaded (1) non assumpsit, and (2) a special plea set- 
ting up, in substance, a modification of the original contract by 
agreement between the defendant and the plaintiff's assignee, 
to which a demurrer was interposed and sustained; but the 
averments of which need not be stated, as the question raised 
by the demurrer is not passed on by this court. The de- 
fendants also pleaded in hort (3) payment, and (4) “set-off.” 
As stated in the bill of exceptious, “issue was joined on the 
several pleas of defendant.” 
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On the trial, the plaintiff, against the defendant’s objection, 
read in evidence the contract sued on, and a written endorse- 
ment thereon in these words: “ For value received I hereby 
transfer the within note to A. T. Wood. Dee. 8th, 1879. 
Henry W. Truss.” To the rulings of the court allowing the 
contract and endorsement to be read to the jury the defendant 
excepted. 

_ The only other evidence introduced on the trial was the testi- 
mony of the plaintiff, which was as follows: “I bought the 
contract sued on from Henry W. Truss, and a few days before 
this suit was begun I ealled on the defendant at his house and 
informed him that I was the owner and holder of it, and that 
I wanted the lumber that was due on it from him. He replied 
that he could not then deliver the lumber, but would do so as 
soon as he could. I bought the contract on the day the en- 
dorsement is dated, and lumber was then worth one dollar per 
hundred feet at Ragland’s Mill.” On cross-examination the 
witness testified: ‘1 did not demand of the defendant any par- 
ticular amount of lumber. I told him that I wanted whatever 
amount of lumber that was due on the contract. I did not 
then know, and do net now know what amount was dne when 
I made the demand, and I so told the defendant, and he said 
that he did not know what was due. [ told him that if he and 
Henry W. Truss would get together and agree as to credits said 
contract was entitled to, I would allow them, and that Truss 
had told me that some sixty or sixty-five dollars had been paid 
on the contract, but had not been credited on it.” 

After the general charge, which is not set out in the bill of 
exceptions, the defendant asked the court in writing to give 
three charges to the jury. The court refused each of these 
charges and the defendant duly excepted. The refusal of the 
court to give the first and second charges is not assigned as 
error. The third charge is in these words: 3. “In this case 
no interest can be allowed except from the time Wood made 
the demand of the defendant; for until then there is no default 
shown by the evidence, his demand being the only one proven.” 
The trial resulted in a verdict and a judgment for the plaintiff, 
and the defendant appealed. 

The errors here assigned are the rulings of the court on the 
defendant’s demurrer to the complaint, and on the plaintiff's 
demurrer to the second plea, and on the introduction in_ evi- 
dence of the contract and the endorsement thereon, and the 
refusal of the court to give the third charge requested by the 
defendant. 
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Parsons & Parsons, for appellant.—(1) The plaintiff claims 
as transferee of a written contract for the delivery of lumber. 
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The provisions of section 2890 of the Code of 1876 do not, 
therefore, apply; but the complaint should show that the 
plaintiff has the legal title. The averments of both counts of 
the complaint are insufficient to show this, and the court erred 
in overruling the defendant’s demurrers thereto.— Phillips 
v. Sellers, 42 Ala. 658; Skinner v. Bedel’s Adm'r, 32 Ala. 
44; Henley v. Bush, 33 Ala. 636. (2) Under section 2100 of 
the Code of 1876, it would seem that the maker of such an in- 
strument as the one sued on in this case, may make such de- 
fense against it in the hands of an assignee, until notified of the 
assignment, as he could have made against the original holder, 
unless, in some way, he is estopped. If this be true, then the 
court erred in sustaining the demurrer to the second plea. 
That plea shows that the agreement, as to the delivery of the 
lumber, had been so changed while Truss held it, that the de- 
fendant was relieved from his undertaking to deliver the lumber 
according to the terms of the original contract ; and was to de- 
liver it as called for by Truss. This change entitled Ragland 
to a reasonable time within which to deliver the lumber, from 
the time of demand made by an assignee; and the plea shows 
that he was ready to do this. (8) The court should have given 
the third charge asked by the defendant. Conceding that the 
plaintiff was entitled to interest, it would seem that, suing for 
the breach of an agreement, he could not recover interest prior 
to the time when the defendant failed on demand to deliver the 
balance of the lumber due on the agreement. In such a case 
as this, a delivery of the lumber on demand, or a tender thereof, 
coupled with a readiness and ability to deliver, would be a full 
answer to the complaint. 


Bowven & Knox, contra.—The averments in both counts as 
to the transfer of the contract to the plaintiff are sufficient. 
Andrews v. Carr, 26 Miss. 577, cited approvingly in £n/oe 
wv. Reike, 56 Ala. 500; Crosby v. Raub, 16 Wis. 616; Byles on 
Bills, p. 236; Partridge v. Davis, 20 Vt. 499; Chitty on Bills, 
256, 258; Auerbach v. Pritchett, 58 Ala. 451. In Phillips 
v. Sellers, 42 Ala. 658, it was said that the assignee of such a 
contract, by endorsement, might bring suit in his own name. 
The complaint in that case did not aver any assignment or 
transfer of the contract sued on, and, for that reason, was said 
to be defective; but it was nowhere said that a transfer in 
writing must be alleged in totidem verbis. On the contrary, 
it is clear from the opinion, that if an assignment or transfer 
had been averred, the complaint would have been good. But 
it must be remembered that the averment in this case is, not 
simply that the instrument sued on was transferred or assigned, 
but that it was “duly transferred,” and “duly assigned.” 
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While this may be the averment of a legal conclusion, it is au- 
thorized by the Code; and, on a fair construction, it ‘must be 
held to mean such a transfer as, under the law, would amount 
to a legal transfer. (2) The second plea is defective and no 
answer to the complaint. It sets up a parol understanding, 
which is not shown to have been supported by any considera- 
tion; and it shows, not only that defendant for more than two 
years after he had contracted to deliver the lumber failed to do 
so, but also that he was in no condition to do so, when demand 
was made. (3) The court properly refused the third charge 
asked by the defendant. Its vice consists in the assumption, 

that a demand was necessary to fix the defendant’s liability, 

whereas all the decisions hold, that, in eases of this kind, no 
demand is essential, but a readiness to deliver when no demand 
is made, if it can be shown by defendant, is only matter of de- 
fense.— Thaxton v. Edwards, 1 Stew. 524: Graham wv. Aber- 
crombic, 8 Ala. 569. The contract itself fixes the liability. 

The obligation is to deliver the lumber, one-half during 1877, 
and the other half during 1878. On 1st January, 1879, there- 
fore, the entire quantity of lumber mentioned in the contract 
was past due. 


SOMERVILLE, J.—The contract here sued on is one for 
the delivery of property, and not for the payment of money, 
and a written transfer would be necessary in order to authorize 
an assignee to bring suit on such an instrument in his own 
name.—Code, 1876, § 2890. It is equally evident that a com- 
plaint would be subject to demurrer, which failed to aver, on 
the face of it, such written transfer of the legal title to the 
plaintiff bringing the suit.— PAdlips v. Sellers, 42 Ala. 658 

The first count alleges that the obligation in question was 
“duly transferred” to the plaintiff. This was clearly insuffi- 
cient, as it may have been transferred by mere delivery and not 
in writing. The second count avers that it was “duly as- 
signed.” This, we think, must be construed to mean a transfer 
in writing, as distinguished from one by delivery, this being 
the true definition of the word when applicable to contracts, as 
indicated both by usage and etymology.—Bouvier’s Law Dict., 
title, Assignment; Enloe v. Reike, "56 Ala. 500; Andrews 
v. Curr, 26 Miss. 577. 

The demurrer was properly overruled as to the second count, 
but should have been sustained as to the first. 

The rulings of the court below bear upon the proper con- 
struction of the contract sued on, which is an obligation on the 
part of the appellant Ragland to deliver a certain amount of 
fuder, of a quality particularly described. The promise is to 
“pay” the lumber to one Truss, who was the assignor of the 
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plaintiff, Wood, during the years 1877 and 1878, ene-half to be 
delivered during each of said years. The consideration re- 
cited is the purchase by Ragland of Truss’ one-fourth interest 
in a saw mill. An important feature of the contract is, that it 
fails to designate any place of delivery. 

The rule governing the place of delivery in cases of this kind 
is not entirely free from doubt, the authorities being in irrecon- 
cilable conflict. Where money is to be paid, it seems well set- 
tled that the payor must seek the payee, and make a tender of 
the amount due him, in the absence of a contrary stipulation. 
In the case, however, of specific articles, if no place of delivery 
is specitied, the general rule is, especially when such chattels 
are cumbersome, that they are to be delivered at the place where 
they are, or are to be manufactured. The vendor, unless other- 
wise agreed, is not bound to send or carry the goods to the 
vendee. All that he is required to do, is to deliver on demand 
to the purchaser. Such an obligation does not become payable 
in money, and the foundation of a suit, until there has been a 
demand by the purchaser, and a refusal on the part of the 
vendor to deliver. The ease of Cobh v. Reed, 2 Stew. 444, 
holding the contrary, is unsupported by principle or authority, 
and is overruled. This seems to us the sounder and more 
sensible rule, and better in harmony with the modern usages of 
commerce and customs of, every day business.—Benjamin on 
Sales, § 679; 5 Wait’s Act. & Def. 570; 2 Kent’s Com. 505; 
Lobdell_ v. Hopkins, 5 Cow. 516; Minor v. Michie, Walker's 
(Miss.) Rep. 24; Bishop on Contr. 699 and cases cited: Green- 
wood wv. Curtis, 6 Mass. 358; Stevens v. Adams, 45 Me. 611; 
Johnson v. Baird, 3 Blackf. 153. 

And, generally, before any action can be maintained by the 
promisee in such cases, proof must be made that he was ready 
at the proper time and place to receive the chattels, or that the 
promissor was unable then and there to deliver them. <A de- 
mand must be shown, or else proof made that such demand 
would have been nugatory.—2 Parson’s Contr. 163. 

The present contract must be construed to be an agreement 
on Ragland’s part to deliver the lumber at his, the vendor's 
mill, one-half respectively during each of the years 1877 and 
1878, on demand being made by the vendee. Until such de- 
mand by the plaintiff is proved, or facts shown which dispense 
with the necessity of making it, there is no default or breach 
of the contract by the defendant. Until there was a breach, 
there would be no interest accruing on the amount due to the 
plaintiff. Debts or obligations payable on demand do not bear 
interest until a demand is made, or suit is instituted.—Ma«cy 
v. Knight, 18 Ala. 300; Vaughan v. Goode, Minor’s Rep. 417. 

Under this construction of the contract, the ruling of the 
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court on the demurrer to defendant’s second plea becomes im- 
material, and there was manifest error in refusing to give the 
third charge as requested by the defendant. 

Reversed and remanded. 


Bragg, Adm’r, v. Beers. 


Bil in kquity by Devisees and Legatees for a Final Settle- 
ment of their Lestator’s Estate, for a Sale of Lands devised 
Jor Partition, and for Distribution. 


1. Administration of estates ; jurisdiction of court of equity..—Before 
the jurisdiction of the court of probate to settle an administration, and 
to make division and «distribution, has been put in exercise, devisees or 
heirs, legatees or distributees may, without assigning any special cause, 
resort to a court of equity for a settlement of the administration, the 
payment of legacies, the distribution of personal assets, and the division 
of lands devised or descended. 

2. Sale of lands for partition; when court of equity will take jurisdic- 
tion.—While a court of equity, in the absence of a statute conferring the 
jurisdiction, will not decree a sale of lands held and owned jointly by 
adults without the consent of all of them, on a bill filed for that purpose 
alone; vet, when the court takes jurisdiction of a decedent’s estate, and 
to effect a final settlement, distribution and partition, a sale of lands is 
necessary, it will order the sale in all cases in which, under like cireum- 
stances, the court of probate would have had jurisdiction to order it. 

3. Bill in equity; necessary parties.—To a bill filed by a devisee and 
Jegatee for a settlement of his testator’s estate, a sale of the lands de- 
vised for partition, and distribution of personal assets, mortgagees of the 
undivided interests of other devisees in the lands are necessary parties. 


Arrrat from Mobile Chancery Court. 

Heard before Ilon. Joun A. Foster. 

The bill in this cause was tiled on 1st December, 1881, by Dora 
B. Beers and Mary Parker against Braxton Bragg, individually 
and as administrator de bon7s non, with the will annexed, of 
John Bragg, deceased, Shirley Bragg, John Bragg, William B. 
Bragg, and others, and its material averments are as follows: 
John Bragg departed this life in the county of Mobile seized 
and possessed of certain real estate situate in the Port of Mo- 
bile, particularly described, which, by his will, he devised to 
his children, the complainants and the above named defendants. 
At the time of his death he was also possessed of some personal 
property, which he also bequeathed to his children. On the 
4th of September, 1878, after the probate of the will, letters 
testamentary were issued thereon by the Probate Court of Mo- 
bile county to one of the executors nominated in the will, who 














152 SUPREME COURT (Dec. Term, 
[Bragg, Adm’r, v. Beers. ] 


continued as such executor until his death; and on the 5th of 
May, 1880, his executorship was finally settled in said Probate 
Court. On the 29th of April, 1879, the defendant Braxton 
Bragg was appointed administrator de bonés non, with the will 
annexed, of said testator, and thereupon duly qualified as such, 
and took possession of the assets of the estate, including the 
real estate devised. The testator, by his will, directs that the 
division of his estate should be postponed until his youngest 
living child should become of age, and that until that time all 
his estate, after the payment of debts, should be kept together 
by his executors, they to account annually for the income, rents 
and profits of his estate, which, after paying current expenses, 
hod be annually divided among, and paid over to his said 
children. 

The bill further avers, that the administrator has received 
assets of said estate more than sufficient to pay all outstanding 
debts; that he “has not rendered the annual account of the 
net income of the property devised, nor has he paid the same 
over as required by said will;” that he has only made one par- 
tial settlement of his administration; that payments had been 
made to the complainants and to the other devisees and lega- 
tees under said will on account of their respective interests 
thereunder, a statement of which is given; that more than 
eighteen months have elapsed since letters were issued to said 
administrator, and more than eleven months have elapsed since 
the youngest child of John Bragg, deceased, attained the age 
of twenty-one years; that complainants have been for a long 
time desirous that said estate should be finally settled, and the 
respective interests of the distributees should be paid to them, 
but that said administrator had taken no steps to attain that 
end; that the real estate devised is of such a nature that it can 
not be divided so as to give to each of the joint owners the part 
to which he or she is entitled, and they can not obtain their 
respective interests and rights except by a sale of the property 
and a distribution of the proceeds; and that neither Braxton 
Bragg nor the other brothers of complainants will consent to a 
sale of the property for partition. It is also averred that John, 
Shirley and William B. Bragg have mortgaged their respective 
interests in the real estate devised to certain parties therein 
named, and the mortgagees are made parties defendant to the 
bill; that the mortgages contain powers of sale, and the debts 
secured thereby are still unpaid; and that these mortgages 
would greatly embarrass a sale of the property had under pro- 
ceedings at law for partition. The prayer of the bill is fora 
sale of the real estate devised for division among the devisees, 
a settlement of the administration of Braxton Bragg upon the 
estate of John Bragg, deceased, and a distribution of the per- 
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sonal assets in accordance with the provisions of the will. 
All the defendants except the mortgagees demurred to the 
bill on the grounds, among others, (1) that it appears on the 
face of the bill that the court had no jurisdiction to order the 
sale of the lands therein described for the purpose of a division 
among the owners thereof; (2) that it appears from the bill 
that its main object is to obtain a partition of the lands of said 
estate by a sale, and no special or equitable circumstances are 
shown why the court should assume jurisdiction of the admin- 
istration of said estate and finally settle the same; (3) that the 
bill shows that the complainants have a complete and adequate 
remedy at law; and (4) that the bill is multifarious, in that it 
seeks a sale of lands for a division among joint owners, a final 
settlement of said estate, and said mortgages are made parties 
defendant thereto, without showing that ‘they had any interest 
in said final settlement, or are in any way concerned therein. 
They also moved to dismiss the bill for want of equity. The 
Chancery Court, on the hearing of the cause on demurrer and 
motion to dismiss, entered a decree overruling both, and from 
that decree this appeal is prosecuted under the statute, and the 
decree is here assigned as error. 


Pittans, Torrey & Hanaw, and D. I. Lay, for appellants. 
P. & T. A. Haminron and J. Lrrrie Sairn, contra. 


BRICKELL, C. J.—It is true that a court of equity, in the 
absence of a statute conferring the jurisdiction, will not decree 
a sale of the lands of an adult, to make partition, without his 
consent.—Deloney v. Walker, 9 Port. 497. The statutes con- 
fer on the court of probate jurisdiction to authorize the per- 
sonal representative to sell lands descended or devised, when 
they are incapable of an equitable division among the heirs or 
devisees.—Code of 1876, § 2449. And jurisdiction is also con- 
ferred on the court to order the sale of lands, or of personal 
property, held by joint owners, or by tenants in common.—Code 
of 1876, $ 3497 e¢ seg. A sale of property, real or personal, 
held jointly or in common, which is incapable of a fair parti- 
tion, under a decree of a court of competent jurisdiction, is a 
favored policy of the legislation of the State. 

Before the jurisdiction of the court of probate to settle an 
administration, and to make division and distribution, has been 
put in exercise, without the assignment of any special cause, 
devisees or heirs, legatees or distributees may resort to a court 
of equity for a settlement of the administration, and for the 
payment of legacies, the distribution of personal assets, and for 
a division of lands devised or descended.— Me Neill v. MeN. eill, 
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36 Ala. 10.. The court, proceeding according to its own prae- 
tice, is governed by and applies the law controlling the settle- 
ment of administrations, the distribution of assets. or the partition 
or division of property, which prevails in the court of probate. 
The parties lose neither right nor remedy by resorting to a 
court of equity, instead of invoking the jurisdiction of the 
court of probate. If, to effect a final settlement, distribution 
and partition, a sale of lands is necessary, the court will order the 
sale in all cases in which, under like circumstances, the court 
of probate would have had jurisdiction to order it.— W7/son 
vw. Crook, 17 Ala. 59; Hall v. Wilson, 14 Ala. 295. 

The purposes of the present bill, tiled by legatees and devis- 
ees, are a settlement of the administration, a distribution of the 
personal assets in accordance with the will of the testator, and 
a sale of the lands devised, to effect a division justly and equi- 
tably among the devisees. Upon its allegations, if the admin- 
istration remained in the court of probate, it would be the duty 
of the personal representative to obtain an order for the sale of 
the lands devised, to effect a division among the devisees. The 
court of —_ may and should decree the sale. It is necessary 
to secure to the devisees the full measure of right to which they 
are entitled. 

The mortgagees of the undivided interest of several devisees 
executing the mortgages are necessary parties to the bill. They 
have an interest in the subject-matter of suit, and, in their ab- 
sence, a clear, unembarrassed title to the lands could not be 
sold, and no other ought the court to decree sold and conveyed. 
The demurrer to the bill was properly overruled, and the de- 
eree of the chancellor is affirmed. 


Vann v. Vann, Ex’rx ef al. 


Bill in Equity to Charge Lands Devised with Payment of 
Debt contracted by the Executor. 


1. Debt contracted by executor; when imposes only a personal liability. 
Under the provisions of a will ‘direc ting the testator’s estate to be kept 
together and managed by the executor until the youngest child of the 
testator should attain the age of twenty-one years, and authorizing the 
executor to transact any business pertaining to the interests of the estate 
without the orders of any court, the executor has no authority to con- 
tract, on the credit of the estate, for the services of a party to take charge 
of, and superintend the cultivation of lands belonging to the estate ; and 
such a contract, made in 1861, only imposed a personal liability on the 
executor. 

VoL. LXXI. 
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Arrrat from Russell Chancery Court. 

Hleard before Hon. Jno. A. Fosrer. 

The bill in this cause was filed on 6th October, 1880, by Joseph 
Vann against the surviving executrix and the devisees of Joseph 
M. Vann, deceased, and the case made thereby is as follows: = 
seph M. Vann departed this life in 1859, seized and possessed of a 
large and valuable estate, consisting in part of a plantation and 
slaves and other personal property, and leavi ing a last will and testa- 
ment, in which the testator nominated Henry M. Vann, his 
brother, and Elizabeth Vann, his wife, as his executor and ex- 
ecutrix, and directed that his estate should be kept together 
and managed by his said brother and wife, until his youngest 
child should arrive at the age of twenty-one years ; and authori- 
izing them to buy and sell property for the benefit of his es- 
tate, and to transact any business pertaining to the interests of 
the estate without any order of court; and providing further 
that they should not be compelled to make any return to any 
court of their actings and doings, the testator expressing, as a 
reason therefor, “full faith and confidence in their prudence 
and integrity.” After bequeathing certain specific legacies to 
his wife and children, the testator directs, that when his voung- 
est child should attain the age of twenty-one years, all his land 
negroes and other personal property remaining on hand should 
be sold and equally divided among his children. The will was 
duly probated, and Henry M. and Elizabeth Vann were ap- 
pointed the executor and executrix thereof, on 12th April, 1860, 
without bond. They acted jointly as such executor and execu- 
trix until 19th February, 1875, when Henry M. Vann died. 
Since that time the said Elizabeth has continued to act as exee- 
utrix of said will. In and during the year 1861, the complain- 
ant, under a contract with said executor and executrix, took 
charge of, and superintended the cultivation of certain lands 
belonging to the testator’s estate, for which they agreed to pay 
lim $250, which is averred to have been the reasonable value 
of his services. Of this sum no part was paid until in 1865, 
when the said Elizabeth Vann paid complainant $10; and in 
December, 1865, the said Henry M. and Elizabeth Vann, as 
such executor and executrix, gave to complainant their note for 
$240, “the amount then agreed on to be due for said services.” 
This note not being paid, it was, on 1st December, 1872, re- 
newed; and on the renewed note the complainant obtained 
judgment in the Cireuit Court of Russell county, on 12th No- 
vember, 1874, against the said Henry M. and Elizabeth Vann, 
as such executor and executrix, for the sum of $427.79, the 
amount then due thereon, which judgment was never paid or 
satisfied. The bill further avers that the estate of Henry M. 
Vann is insolvent, that the said Elizabeth Vann is also insolv- 
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ent, and that there are no personal assets belonging to said es- 
tate, out of which his claim can be paid. The prayer of the 
bill is to have a certain tract of land (or so much thereof as may 
be necessary), of which the testator died seized and possessed, 
sold for the payment of his claim. By an amendment to the 
bill it was averred that the executor and executrix had the 
power under the will to contract for said services and to charge 
the said estate with the value thereof, and that they would 
have been entitled to a credit therefor, if they had paid the 
claim; and that in equity complainant ought to be paid out of 
said estate. By the amendment it is also prayed, that the com- 
plainant “be subrogated to the rights in equity, that said exee- 
utor and executrix would have had, had they paid for said serv- 
ices, by decreeing that orator be paid the value thereof out of 
the property belonging to said estate.’ The defendants de- 
murred to the bill as amended, the gist of the demurrer being 
that the will conferred no power on the executor and execn- 
trix to contract said debt, that it merely imposed a personal lia- 
bility on them, and that the claim was stale and barred by the 
lapse of time. 

The Chancery Court entered a decree sustaining the demur- 
rer and dismissing the bill; and that decree is here assigned as 
error. 


J. T. Norman, for appellant, cited 2 Perry on Trusts, $$ 90 
—13; 19 Ala. 672; 40 Ala. 430. 


L. W. Martty, contra. (No brief came to the hands of the 
reporter.) 


STONE, J.—The deeree of the chancellor rendered in this 
cause must be affirmed on two grounds. The debt, for the pay- 
ment of which the bil! seeks to have the lands of the testator 
sold, was contracted by the executorsin 1861, and, at that time, 
imposed only a personal liability on them. For aught that ap- 
pears in the bill, the exeeutors may have been largely in default 
to the estate, and the will gives them no power to contract 
debts on the credit of the estate. And, asa debt against the 
lands devised, the claim had long been barred by the limitation 
of six years, when the present bill was filed.—Steele v. Steele, 
64 Ala. 438; Vanderveer v. Ware, 65 Ala. 606; Maybury v. 
Grady, 67 Ala. 147. 

Affirmed. 
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Steed v. Barnhill. 
Action on Promissory Note. 


1. Recovery on joint and several contracts—Under the statute (Code 
of 1876, §§ 2905, 2919), written obligations and promises of any descrip- 
tion are several as well as joint; and in a suit against the obligors or 
promissors a recovery may be had against one or more of them, as the 
facts in evidence may justify. 

2. Verdict; what sufficient.—A verdict in favor of the plaintiff against 
** the defendant” in a suit where three persons are joined as defendants, 
is sufficient and will support a judgment against all the defendants. In 
such case the reasonable intendment is, that the word defendant was used 
for defendants, and it will be treated as a mere clerical misprision. 


Apprat from Clay Circuit Court. 

Tried before Hon. LeRoy F. Box. 

This was a suit brought by J. L. Barnhill against R. F. Steed, 
W. A. Steed and W. D. Steed, and was founded on a promis- 
sory note, executed by the defendants to the plaintiff. The 
defendants pleaded the general issue, and a failure of consider- 
ation. Other special pleas were also tiled by the defendant W. 
D. Steed, which need not be set out in this report. As recited 
by the bill of exceptions, “the evidence introduced by the de- 
fendants tended to show that the note sued on was without any 
consideration on the part of the defendants R. F. Steed, and 
W. A. Steed, the former the wife, and the latter the son of the 
defendant W. D. Steed, and that the said W. A. Steed and R. 
F. Steed executed said note without any consideration and for 
the pre-existing debt of W. D. Steed, who signed said note after 
its execution by the other defendants ;” and also “a want of 
any consideration in said note as against the defendant W. D. 
Steed.” The bill of exceptions further states that the “ plaintiff 
introduced evidence showing that at the time of the execution 
of the note sued on by R. F. Steed and W. A. Steed the plain- 
tiff delivered to R. F. Steed an old note held by plaintiff on the 
defendant W. D. Steed, the balance due on said old note hav- 
ing been included in the note sued on, and that some time after 
this plaintiff procured the signature of the defendant W. D. 
Steed. This was all the evidence tending to show any consid- 
eration in the note sued on against defendants R. F. Steed and W. 
A. Steed. The above is a recital of all the evidence necessary 
for a correct understanding of the questions of law reserved.” 
The court refused to charge the jury, at the written request of 
the defendants, that “the plaintiff must recover against all the 
defendants or he can recover against none of them,” and 
charged the jury that “the note sued on was the joint and sey- 











158 SUPREME COURT (Dec. Term, 
[Steed vy. Barnhill.] 


eral obligation of the defendants, and that the plaintiff might 
recover against all of them, or against any one of them.” To 
the charge given and to the refusal of the court to charge as 
requested the defendants separately excepted. The jury re- 
turned a verdict against “the defendant ;” and thereupon the 
defendants moved to arrest the judgment of the court on the 
ground that “the verdict of the jury finds the issue against a 
single defendant, and does not show which defendant the issue 
is found against.” The court overruled the motion in arrest 
of judgment, and the defendants excepted. 

The rulings of the Cireuit Court above noted are here as- 
signed as error. 


Sarrn & Surrn, for appellants.—(1) “ Where the plaintiff 
declares on a joint and several promissory note against all the 
makers jointly, a recovery must be had against all the defend- 
ants or none.”—1 Chitty on Plead. (16 Am. Ed.), p. 52. (2) 
The charge given was erroneous because it authorized a recov- 
ery againt a married woman. Coverture may be given in evi- 
dence under the general issue.—2 Greenl. on Ev. § 135, and 
authorities cited. (3) The verdict was a finding against a sin- 
gle defendant without showing the particular defendant against 
whom the issues were found. It was, therefore, too uncertain 
and indefinite to support a judgment. 


Parsons & Pearce, contra.—(1) The court did not err in 
refusing to give the charge requested by the defendants, or in 
the charge given.—Code of 1876, $§ 2905, 2919. (2) The mo- 
tion in arrest of judgment was properly overruled.— Porter v. 
Cotney, 3 Ala. 314; Meeker v. Childress, Minor, 109. 


SOMERVILLE, J.—The usual rule is, that a judgment ren- 
dered against several persons who are jointly liable, is an en- 
tirety, and if it is void as to one defendant, it is void as to all. 
The statute, however, makes all written obligations and prom- 
ises, of any description, several as well as joint, and authorizes 
a recovery against one or more, as the facts may justify. 
Code of 1876, $$ 2905, 2919; Freeman on Judgments, § 136. 

The rulings of the court so declared the law, and were correct. 

The motion in arrest of judgment was properly overruled. 
The reasonable intendment is that the word defendant in the 
verdict of the jury was used for defendants—a mere clerical 
misprision, which will not prevent the judgment from being sup- 
ported by the verdict.—Porter v. Cotney, 3 Ala, 314; Meeker 
Childress, Minor, 109. 

Affirmed. 


VoL. LXXI. 
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Whaley v. Whaley. 
Bill in Equity to enforce Resulting Trust in Land. 


1. Right of trustee to pursue trust funds invested in other property ; 
character of the trust.—Where a cestud que trust seeks to pursue trust funds 
invested by the trustee in land or other property, and title taken in his 
own name, or in the name of a stranger with notice, it is wholly imma- 
terial whether the money was paid at the time of the purchase or after- 
wards. This is not technically or strictly a resulting trust, but a trust 
created by law, originating in the right of the cestud que trust to pursue the 
trust fund, through its various transmutations, into a new investment made 
in violation of the trustee’s duties. 

2. Resulting trust; money must be paid at time of purchase.—Where no 
question arises as to misappropriation of trust funds, but money or prop- 
erty without fiduciary ear-marks is paid or invested by one person, and 
the title is taken in the name of another, the money must be paid or the 
property re-invested at the time of the purchase, in order to create a re- 
sulting trust. 

3. Same; does not exrist where the money was loaned.—It one person ad- 
vances the purchase-money of property by way of a loan to the vendee, 
and conveyance of title is made to the latter, no trust will result in favor 
of the party advancing the money. In such case the very fact of a loan 
contradicts and rebuts the implication of a trust, which might otherwise 
be presumptively raised by law. 

Same; ean not be created by parol agreement.—Where such a trust 
does not result from the transaction itself, by implication of law, it can 
not be created by express agreement between the parties, resting merely 
in parol, as such an agreement would violate the statute of frauds. 


Appear from Pike Chancery Court. 

Heard before Hon Jno. A. Fosrer. 

The bill in this cause was filed on 25th September, 1879, by 
James M. Whaley and Elizabeth P. Massey against Isaac R. 
Whaley and others, for the purpose of establishing a resulting 
trust in certain lands in the bill described. The facts from 
which, it is claimed, the trust results are stated in the bill to be 
substantially as follows: In 1858, Isaac Whaley departed this 
life intestate, seized and possessed of an estate consisting, in 
part, of the lands described in the bill. These lands were sold 
under the order of the Probate Court of Pike county by the 
administrators in chief, the widow, Ruth Whaley, consenting 
that her dower interest might be sold under the statute. The 
purpose for which the lands were sold is not stated in the bill, 
but it is averred that the estate was solvent. At the sale Ruth 
Whaley purchased said lands and “ other property, for which she 
executed her note for the sum of twenty-two hundred and fifty 
31-100 dollars, supposing that her distributive share in said es- 
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tate would be equal to, or more than said amount,” but owing 
to bad management and the results of the war, she was in this 
disappointed. The administrators in chief “resigned or were 
removed,” and an administrator de bonis non havi ing been ap- 
pointed, he threatened to commence proceedings to have the 
lands subjected to the payment of said note. In order to se- 
cure the lands to the said widow, an agreement was made and 
entered into, during the year 1866, by and between the com- 
jlainants and the said administrator, Ruth Whaley and all the 
Pei irs of Isaac Whaley, deceased, who were then of age, that 
said estate “was due complainant, Elizabeth Massey, as one of 
the heirs of Isaac Whaley, deceased, about the sum of tive hun- 
dred dollars, and also due J. M. W haley, the other complain- 
ant, about the sum of three hundred and fifty dollars; that said 
two amounts should go in payment and extinguishment of said 
tuth Whaley’s note; and Ruth Whaley then and there prom- 
ised and agreed, in consideration of said sums, that, in the event 
she should not be able to pay complainants their sums of money 
back, they were to be re-imbursed out of the lands and any other 
property she might have and own at her death.” In pursuance 
of this agreement “the said Ruth Whaley executed to com- 
plainants her promissory notes for the amounts of the advance- 
ments made by them respectively ;” and afterwards the admin- 
istrator reported the payment of the purchase-money for the 
lands, and under an order of court conveyed the same to the 
said Ruth Whaley. Copies of the notes made to complainants 
are made exhibits to the bill. In the note to James M. Wha- 
ley the consideration is stated to be money paid by him to the 
administrator on the note for the purchase-money for said lands ; 
but no consideration is expressed in the other note. All the 
heirs and distributees were fully paid their distributive 
shares in said estate, except the complainants. Ruth Whaley 
died in February, 1877. The complainants and the defendants 
are the only heirs at law of said decedent. 
The defendants answered the bill, insisting that there was no 
resulting trust as claimed by the complainants, and that the agree- 
ment between them and Mrs. W haley rested in parol, and was 
void under the statute of frauds. 

The cause was first heard at the spring term, 1880, of said 
court, before Hon. H. Austill, on pleadings and proof, and a 
decree was then entered dismissing the bill; but, at the same 
term, an application was made by the complainants for a rehear- 
ing, which was afterwards granted in vacation, the order grant- 
ing the rehearing reciting that it was held up ‘for decree in va- 
cation. At the spring term, 1881, the cause was again submitted 
on the pleadings and proof, and also “on the power of the Chan- 
cery Court to grant a rehearing” in the cause, and was heard 
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before the Hon. Jno. A. Foster. On this hearing the chancel- 
lor was of the opinion, that no action was taken on the applica- 
tion for a rehearing during the term at which it was made, and 
that the subsequent granting of the rehearing in vacation was 
without authority of law and void. He, therefore, ‘aused a 
decree to be entered, setting aside the submission, and striking 
the cause from the docket, “the same,” as stated in the decree, 
“having been dismissed out of court by a former decree, which 
is in full force and effect.” 

The decree rendered at the spring term, 1880, dismissing the 
“ause, and the decree rendered at the spring term, 1881, strik- 
ing the cause from the docket are here assigned as error. 


W. D. Woon, for appellants. 
Parks & Hvsparn, contra. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—It would seem clear, bevond doubt, on 
well settled principles, that the appellants, W haley and Massey, 
had no resulting trust or equity in the land described in the bill 
as having been conveyed to Mrs. Whaley, the mother of appel- 
lants. 

The rule is properly stated in Preston v. MeMillan, 58 Ala. 
84, that when a ¢rustee invests trust funds or effects, held by 
him in a fiduciary capacity, in land or other property, and takes 
the title in his own name, or in the name of a stranger with 
notice of the trust, so long as such funds can be identified by 
being traced into specitic property, the cestuc que trust can 
claim the entire property, if paid for exclusively with his money, 
or he can assert an equity to re-imbursement pro tanto for his 
moneys so misapplied by the trustee. In cases of this nature, 
it is wholly immaterial as to whether the money was paid at 
the time of the purchase or afterwards. Though often classi- 
tied in the books as a resulting trust, such a designation is not 
technically or strictly accurate. It is a trust implied or created 
by law, originating in the right to pursue a trust fund, through 
its various transmutations, into a new investment made in vi0- 
lation of the duties of the trustee. 1 Perry on Trusts, $$ 127- 
8: 27h. 8 SS | 836-7; : Thames v. Herbert. 61 Ala. 340; 1 Lead. 
Eq. Cases, 277-8; Preston v. “Me. Willan, sapra. 

In the case, however, of an ordinary or technical resulting 
trust, where no question arises as to a misappropriation of trust 
funds, or their pursuit into new investments, but money or prop- 
erty without fiduciary ear-marks is paid or invested by one per- 
son and the title is taken in the name of another, the money 
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must be paid or the property re-invested «ft the time of the pur- 
chase, vale no resulting trust proper is created. This 
principle is announced in Coles v. Allen, 64 Ala. 98, — 
v. Lewis, 62 Ala. 129, and other eases, but must be limited : 
applic: able only to strict resulting trusts, and does not apply i. 
investments of trust funds made by a trustee in violation of 
fiduciary duty.—2 Perry on Trusts, § 828, nofe 8, and cases 
cited. 

It is, furthermore, indisputable law, that if one person ad- 
vance the purchase-money of property, by way of a /oun, to the 
vendee, and conveyance of title is made ‘to the latter, no trust 
will result in favor of the one who thus advances the money. _ 
very fact of a /oan contradicts and rebuts the implication of : 
trust which might ee be presumptively raised by “bh 
: Perry on Trusts, § 133; Sir v. Shaner. 26 Md. 415: Lehman 

e Le es, 62 Ak a. 129; Gibson 4 ». Foote, 40) Miss. TSS: Chap- 
man v. Abrahams. 61 Ala. 108. 

The application of these principles is cleary fatal to the 
equity of complainants’ bill. The money, or claim, as the case 
may be considered, advanced by appellants to Mrs. Whaley 
during her life-time, and used by her in part payment for the 
land purchased from her husband's estate, was a mere loan and 
nothing more. The promissory notes, given for it and bearing 
interest, are conclusive on this point, and are utterly inconsist- 
ent with the theory of a resulting trust in favor of the lenders 
of the money. The recital in the notes as to the purpose for 
which the money was to be used in no wise changed this aspect 
of the transaction. 

The money was advanced, too, long after the purchase of the 
land, and after the debt for the pureh: ise-money had been cre- 
ated by Mrs. Whaley, the vendee. 

In view of these facts, it was not permissible to receive parol 
evidence for the purpose of proving an express agreement to 
charge the lands with the money advanced. Parol proof is not | 
admissible for such a purpose. Where a trust does not arise 
from the transaction itself so as to result by mere implication, 
it can not be created by the express « agreement of the parties, for 
such agreement must be in writing and ean not rest in pi arol ; 
otherwi ise it would be in the very teeth of the statute of frauds. 
Code, 1876, § 2199; Patton v. Beecher, 62 Ala. 579: 1 Perry 
on Trusts, § 135. 

It is unnecessary to consider the soundness of the reason as- 
signed by the chancellor for the dismissal of the bill. It wa 
clearly without any equity, and we prefer to rest our aE cima 
on this less questionable ground. 


Afttirmed. 


VoL. LXXxI. 
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Clark, Adm’r, «. Hughes. 


Bill in hyuity for Final Nettlement and Distribution of Es- 
tate of Decedent. 


Ll. Whea administrator chargeable with damages resulting from unrea- 
sonable delay in making sttlement.—When an administrator, without suf- 
ficient excuse, delays final settlement and distribution for an unreasona- 
ble time, he is chargeable with damages resulting therefrom to legatees 
or distributees, although he may have safely kept the money of the es- 
tate unproductive and unemployed, and although he may make the stat- 
utory, exculpatory oath. 

2. Same; measure of damages.—In such ease, the statutory rate of 
interest is the measure of damages. 

3. Same: tro what date interest should be caleulated.—When the stat- 
utory oath is taken by an administrator, and it is not suecessfully con- 
troverted, interest should not be computed from the day the assets are 
reduéed to money and thus made ready for distribution, but a reasonable 
time should be allowed him to make preparation for, and consummate a 
settlement of his administration, including time for an arrangement of ma- 
terials, and for conference with counsel, preliminary to filing his account, 
or bill in chancery, as the questions to be decided may require, and also 
for conducting the pre weedings to final decree. 

4, Nai . what coustitute x reasonable tininee —What should be consid- 
ered a reasonable time in such case, would be the time consumed by an 
ordinarily prudent man in commencing and carrying through a litigation 
of similar character, whieh he had previously determined to institute, 
and must depend, ina large measure, on the facts of each particular case, 
varying with the complication of facts or legal principles involved, and 
the tribunal in which the settlement is made. 

5. Same: sale of lands for division ; when not pre judicial to adminis- 
trator on question of interest.—The statute expressly authorizing a sale of 
lands for division, when they ‘can not be equitably divided amongst the 
heirs or devisees,’ and requiring that the application therefor must be 
mide by the administrator or executor, the fact that an administrator 
sold lands for division, thereby causing delay in the settlement of the 
estate, can not exert a prejudicial influence against him in the matter of 
charging him with interest as damages, in the absence of proof that the 
sale was not necessary to effect an equitable division, or that he acted in 
bad faith. 

6. Interest against administrator as damage 8 jor de lay in making Jinal 
settlement z JSrom what date to he compute d.—On the settlement of the ac- 
counts of an administrator of the estates of two decedents, one of whom 
was an heir of the other, in a court of equity, on a bill filed by the dis- 
tributees of the deceased heir against the administrator, and against the 
distributees of the ancestor, who were non-residents of the State,—held, 
that eighteen months after the estates became ready for final settlement 
and distribution was a reasonable time for instituting a suit for that pur- 
pose, and for carrying such suit to a final determination; and that after 
the expiration of the eighteen months, the administrator was chargeable 
with interest as damages resulting from the delay, although he had made 
the statutory affidavit, and it was not controverted. ° 
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Appear from Greene Chancery Court. 

Heard before Hon. A. W. Ditiarp. 

Prior to the year 1871, Mrs. Isabella Cawtield departed this 
life, intestate, seized and possessed of real and personal prop- 
erty, and leaving, as her only heirs at law, Thomas G. Cawtield 
and two other children; and after her death Thomas G Caw- 
tield also died, owning an estate, the principal portion of which 
consisted of his distributive share in the estate of his mother, 
Mrs. Isabella Cawtield, and leaving him surviving his widow, 
Eliza J., who afterwards intermarried with William Hughes, 
and, as his only heirs, his two children, Henry and Isabella Caw- 
tield. On the 10th of April, 1871, Thomas C, Clark was ap- 
pointed administrator of the estate of Thomas G. Cawrtield, 
and on the 19th of May, 1871, he was also appointed adminis- 
trator of the estate of Mrs. Isabella Cawtield, both appoint- 
ments having been made by the Probate Court of Greene 
county, by virtue of his office of general administrator . — 
county. The bill in this cause was filed on the 22d July, 1878, 
by Eliza J. Hughes and her said husband, and [Henry a pon 
bella Cawtield, against Thomas C. Clark, as administrator of the 
estate of Mrs. Isabella Cawtield, and also as administrator of 
the estate of Thomas G. Cawtield, and against the surviving 
heirs of Mrs. Cawtield, for a settlement of both estates. Ona 
submission of the cause, on bill and answer, a decree was ren- 
dered, taking jurisdiction of said estates, and directing the ad- 
ministrator to file his accounts and vouchers for a final settle- 
ment. 

The administrator having filed his accounts and vouchers, 
settlements of both estates were had before the register on the 
2ist of May, 1879. No interest was charged in either account, 
but the administrator made and filed with the register an affi- 
davit that he had not used the funds of said estates for his own 
benefit, and that he had not made any profit thereon. The afti- 
davit was not controverted. In his account as administrator of 
the estate of Isabella Cawtield, the debits commence on the 
19th of August, 1871, and run to Ist March, 1874, the princi- 
pal items, however, bearing date January 8th, 1574, and March 
Ist, 1874, being for the purchase-money of lands sold by him 
for partition or distribution. These lands appear to have been 
sold in November, 1873. The debits in his account with the 
other estate commence on 22d May, 1871, and run to March 
8th, 1873. In this account he is also charged, as of date of the 
settlement, with the distributive share of Thomas G. Cawfield 
in his mother’s estate, as ascertained on the settlement of that 
estate. On both settlements motions were made to charge the 
administyator with interest, on the ground that he had delayed 


making settlements for an unreasonable length of time. On 
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his behalf testimony was introduced tending to show, as a rea- 
son for the delay, that the surviving heirs of Mrs. Cawfield, 
who were non-residents of the State, had notitied him that 
they claimed the interest of their deceased brother, Thomas G. 
Cawtield, in their mother’s estate; that he had requested them 
to tile a bill to establish their claim, and that they had promised 
him, through their attorney, that they would do so. These 
motions were overruled by the register, to which exceptions 
were duly reserved. Exceptions were also filed to reports of 
the settlements made by him. On a submission of the cause 
on the reports of the register and the exceptions thereto, de- 
crees were entered sustaining the exceptions, referring the ac- 
counts back to the register to be re-stated, and directing him to 
charge the administrator, ia his account with the estate of Isa- 
bella Cawtield, with interest “from July, 1873, until the present 
time on all funds collected previously thereto, and from July, 
1574, on the proceeds of the land sale 3° and in his account with 
the estate of Thomas G. Cawfield, with interest “from July, 
1874, on whatever balance was then in his hands, after deducting 
debts and charges paid by him, together with the comunissions 
then due him.” The register was also directed to allow the ad- 
ministrator interest on disbursements. The register re-stated the 
account of the defendant Clark, as administrator of the estate 
of Isabella Cawtield, in accordance with the directions of the 
chancellor, and reported the account, as corrected, to the court ; 
and thereupon the report was contirmed, and a final decree of 
distribution entered. It does not appear from the record that 
any further proceedings were had in the matter of the settle 
ment of the estate of Thomas G. Cawtield, after the adminis 
trator’s account went back to the register. It was also shown, 
on the settlement of the estate of Isabella Cawtield, that the 
administrator had made partial payments on the distributive 
shares of two of the distributees, for which he was allowed 
proper credits. 

On appeal by the administrator, the rulings of the chancellor 
above noted are assigned as error. 


Warts & Sons, and Crark & McQueen, for appellant.—(1) 
The administrator made the attidavit which the statute declares 
shall exonerate him from any charge of interest, and it was not 
controverted. He was, therefore, not chargeable with interest. 
MeCreeliss v. Hinkle, 17 Ala. 459; Code of 1876, § 2520. 
The case of Furmer v. Farmer, 26 Ala. 671, recognizes the 
principle settled in MceCreeliss v. Hinkle, supra ; and it has not 
been modified by the later cases of Pearson v. Darrington (32 
Ala. 227), Harrison v. Harrison (39 Ala. 489), or Levey v. Cole- 
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man (42 Ala. 409). (2) Those eases commented on, and dis- 
tinguished from this case. 


Syepecor, CockreLL & Heap, and Wu. P. Wesp, contra. 
(1) Independent of statutory regulation, it is well settled that 
administrators are allowed reasonable time in which to settle 
without liability for interest, unless interest has been made or 
the funds used; and, on the other hand, that they are liable for 
interest, whether actually made, or the funds used, or not, after 
the expiration of such reasonable time. The following authori- 
ties are in point: Tlarrison v. Harrison, 3 39 Ala. 51 .3 Tough 

Harvey, 71 Ul. 72; Geynn ve. Dorsey, + Gill & J. e 
453: Chase v. Lockerman, 11 7b. 185; Pame v. Paulk, 39 
Me. 15; Stearns v. Brown, 1 Piek! 530: Dunscombh «. Duns- 
comb, 1 John. Ch. 508; Manning v. Manning, 1 1b. 527; Wel 
liamson OF Weliameson, 6 Paige, QOS: Garniss ev. Gardiner, 
1 Ed. Ch. iN. Y.) 128; Ogilvie v?. Ogilvie, l Bradt. (N. , 
356; Cooch v. Irvin, 7 Ohio St. 22; Lights Appeal, 24 Pa. St. 
180: Biles Appeal, Tbh. 335: Burner's Appeal, 57 Jb. 46; 
Darrel v. Eden, 3 Desau. (S. C.) 241: Senkins v. kickling, 
4 Jhb. 369; Benson v. Bruce, 1b. 463: Lenoir vw Winn, 1b. 65: 
Brown v. Vinyard, 1 Bailey (S. C.) Ch. 460; MeAlister v. 
Brice, 1 MeMull. (S. C.) Ch. 275; Boynton v. Dyer, 1s Pick. 
1, a Wyman “. Tlubhard, 13 Mass. 232: Lamb v. Lamb, 11 
Pick. 371; Forward ». Forward, 6 Allen (Mass.), 494; Wen- 
dell vw. French, AWN. H. 205; Lund v. Lund, 41 N. U. 355; 
Hallett v. Tlave, 5 Paige, 315: Tash ro, Tlash as l Bradf. 248; 
Perry on Trusts, $ 468. (2) This rule has not been changed 
by statute. Section 2520 of the Code of 1876, relied on by 
the administrator, was designed for the protection of distribu- 
tees. Without it the administrator, on ‘a settlement made at 
the expiration of eighteen months, could remain silent, and es- 
cape the payment of interest, unless the distributees made proof 
to charge him. To .remedy this, and to provide a mode of 
purging the conscience of the administrator before casting the 
burden of proof on the distributees, section 2520 was adopted. 
But this section has no application where the administrator re- 
tains the funds for an unreasonable length of time after he 
could and ought to have settled. Sections 2339 to 2669 of the 
Code form a general system of laws, enacted for the speedy set- 
tlement of estates, and are to be construed %n pert materia. 
Fretwell v. Me Lemore, 52 Ala. 124. C onstruing section 2520 
in connection with section 2528, authorizing (and hence requir- 
ing) a settlement as soon after the expiration of eighteen months 
as the condition of the estate will allow, and measuring it by the 
general object and design of the whole system of law touching : ad- 


ministration of estates, it is clear that’ the settlements to which 
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section 2520 was intended to apply, were only such as were made 
pursuant to that system, to-wit: speedy settlements. (3) But 
this question is, we think, effectually settled by authority. 
See Wims v. Mims, 39 Ala. 716; Pearson v. Darrington, 32 
Ala. 227: [Tarrison v. Harrison, 39 Ala. 511. In the ease of 
MeCreeliss v. Hinkle, 17 Ala. 459, the question here discussed 
Was not raised or adverted to, and hence, there was no decision 
of it. 


STONE, J.—The rulings in the case of Clark v. Nnox, TO 
Ala. 607, settle the principle that when an administrator, with- 
out sufficient cause, delays final settlement and distribution for 
an unreasonable time, he thereby incurs a liability to the lega- 
tees or distributees, for the damage he, in that way, inflicts on 
them, although he may, all the while, have safely kept the 
money unproductive and unemployed, and although he may 
make the statutory, exculpatory oath. The reason on which 
this ruling rests is, that it is the duty of the administrator to 
make settlement and distribute the assets, as binding on him as 
any other duty the statute casts upon him. It is his duty to 
become the actor in such proceeding. Jt is no exeuse for him 
that the distributees might have moved against him, and thus 
coerced a settlement. Such motion, in its very nature, implies 
dereliction on the part of the administrator. A claim by a 
debtor that he shall not be charged interest on his debt past 
due, because he had all the while held the money, but the cred- 
itor had not sued for it, would present a seemingly parallel case. 
The damages such administrator is adjudged to pay, is not in- 
terest as ‘nterest. We adopt the statutory rate of interest, as 
the best, if not the only practicable measure of damages the 
nature of the question admits of. That is the rate for with- 
holding money due, and this is but the withholding of money 
due. 

But interest should not be computed from the day the assets 
are reduced to money, and thus made ready for distribution. 
When, as in this case, the statutory oath is taken, and it is not 
controverted successfully, a reasonable time should be allowed 
the administrator to make preparation for, and consummate a 
settlement. What is a reasonable time must depend, in large 
measure, on the facts of each particular case. Some settlements 
are much more complicated than others, in the facts or legal 
principles involved; and due regard should be had to these, in 
determining what isa reasonable time, in any given case. Some 
settlements can be made only in the chancery court, by reason 
of conflicting relations of the administrator, or other necessity 
for the exercise of chancery powers.— Zankersly v. Pettis, 61 
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Ala. 354, and authorities cited. There must be reasonable time 
allowed for arrangement of materials, and for conference with 
counsel, preliminary to filing the account current for settlement, 
or bill in chancery, as the questions to be decided may require. 
Then a reasonable time must be allowed for conducting the 
proceeding to final decree. What should be considered a rei 
sonable time, would be the time consumed by an ordinarily 
prudent man, in commencing and carrying through a litigation 
of similar character, he had previously determined to institute. 
The particular court, whether probate or chancery, becomes a 
factor in this inquiry. The latter court has much longer vaca- 
tions than the former, and, in general routine, a settlement in 
chancery requires more time for its completion than would be 
required in the probate court. 

The chaneellor, in his decree, alludes to the fact that the 
lands of Mrs. Cawtield’s estate were sold, not for the payment 
of debts, but for partition or distribution. Ie says the admin- 
istrator might have made his settlement earlier, if he had not 
proceeded to sell the lands, and thus allowed them to devolve 
undivided upon the heirs. The statute expressly authorizes the 
sale of lands for division, when they “can not be equitably di- 
vided amongst the heirs or devisees.” And the executor or ad- 
ministrator must make the application.—Code of IS76, $s 2449, 
2450. The bill complains of no irregularity in the proceedings 
which resulted in the sale. The order of sale could not have 
been obtained, without satisfactory proof that the lands could 
not be equitably d/véded between the heirs. In the sale of the 
lands, the administrator did only what the statute authorized 
him to do, and in the absence even of averment, that a sale was 
not necessary to effect an equitable division, we must presume 
good faith in this act of administration, and hold that it shall 
exert no influence prejudicial to the administrator, in the mat- 
ter of damages or interest with which he is charged. 

The record shows that the last installment of the land-pur- 
chase was paid before March Ist, 1874, but we are not informed 
how long before. Till that payment was made, the estate was 
not in condition to be settled. We take that as the date from 
which it became the duty of the administrator to take steps 
looking toa settlement. Thesettlement in this case could only 
be made in the chancery court.—//ays v. Cockrell, 41 Ala. 75. 
The defendants necessary to be made to a bill by the odusinle- 
trator were non-residents, and it would require longer time to 
perfect service on them. Making reasonable allowance for the 
accidental delays of litigation, we » think eighteen months a suf- 
ficient time for instituting and earrying such suit, in this case, 
to a final determination. Making the affidavit he did, and that 
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not controverted, the charge of interest against the administra- 
tor should have commenced, September 1, 1875. 
Reversed and remanded. 


Moody, Adm’r, «. Hemphill. 
Final Settlement of Decedent's Estate in Probate Court. 


1. Hemphill v. Moody, 62 Ala, 510, re-afiirmed.—The decision of this 
court on former appeal, as to the construction of the testator’s will in 
this case, is re-aflirmed. 

2. When administrator chargeable with interest —The payment by an 
administrator, with the will annexed, of a legacy which was barred by 
the lapse of time, is a misappropriation by him of the funds belonging 
to the estate; and he is chargeable with interest thereon from the date 
of the misappropriation. 

3. When administrator not entitled to credit Sor taves.—The adminis- 
trator, in such case, is not entitled to a credit for State and county taxes 
assessed against the funds thus misappropriated, and paid by him. 

4. When administrator entitled to a credit: for costs of appeal in this 
court.—Where an administrator, with the will annexed, on tinal settle- 
ment in the probate court, was allowed credit fora legacy which he paid, 
but on appeal this court held that the legacy was barred by the lapse of 
time, and that, therefore, the credit was improperly allowed, he is enti- 
tled to credit for the costs of the appeal paid by him, on settlement had 
after the cause had been remanded, he having acted in good faith in 
making the payment, and in the conse juent litigation, and there being 
reasonable ground for controversy. 

5. When administrator not entitled to costs of suit instituted by him. 

sut where the administrator, after the decision of this court on the appeal, 
filed a bill in the chancery court, to enjoin the distributees from contest- 
ing further his claim to a credit for the amount paid by him on such leg- 
acy, and, on appeal to this court in that case, his bill was dismissed, he 
is not entitled, on final settlement, to a credit for the costs in the chan- 
cery court, or the costs of the appeal. 

6. Administrator entitled to credit for attorney's fee on final settlement. 
An administrator is entitled to a credit fora reasonable fee paid his coun- 
sel for services rendered him on final settlement. 

7. When administrator not entitled to credit for taxves paid on land.—An 
administrator is not entitled to a credit, on final settlement, for taxes 
paid by him on lands belonging to the estate, in the absence of evidence 
showing that the personal assets should be charged with the payment of 
such taxes, or that it was the duty of the administrator, in his represen- 
tative capacity, to pay them. 


Apprat from Tuscaloosa Probate Court. 

Tried before Hon. N. H. Browne. 

In the matter of the final settlement of the accounts of Frank 
S. Moody, as administrator de bonis non, with the will annexed, 
of Edward Sims, deceased. 

This cause was before this court at a former term, and is re- 
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ported.—/lemphill v. Moody, Adim’r, 62 Ala. 510. On settle- 
ment had after the remandment of the cause, the administrator 
again claimed a credit of $2000, which he had paid to the per- 
sonal representative of one Aaron Ready, in satisfaction of a 
legacy left to Ready by the testator’s will. The provisions of 
the will and the facts disclosed on the first settlement are stated 
in the report of the case on the former appeal, and need not 
be here repeated. On the settlement from which this appeal 
was taken, the administrator offered substantially the same evi- 
dence as was offered on the first settlement, and also additional 
evidence tending to show the character and quality of the lands 
devised to Mrs. Sims; that the income derived therefrom was 
insufticient to pay the eXpelises of the testator’s family during 
his life, or of the widow’s household after his death; that the 
testator was engaged, during his life, in mercantile and other 
pursuits, and that farming on said places was carried on by him 
on a small seale, as incident to his other avocations, and not for 
the purpose of making money; and that he owned but few ne- 
groes. The purpose of this evidence seems to have been to 
meet an argument employed in the opinion on the former ap- 
peal. The court, on objection made by Mary J. Hemphill, one 
of the appellees, refused to allow the offered evidence to be 
introduced, and refused to allow the said credit; and to these 
rulings he duly excepted. The Probate Court also refused to 
allow the administrator a credit for $72.78, paid by him on cer- 
tain State and county taxes, indicated in the opinion; and 
charged him with interest on the $2000 paid by him to the per- 
sonal representative of Aaron Ready, from 26th April, 1877, 
the day on which the first settlement was had, although he had 
filed an affidavit denying that he had used any of the funds of 
said estate for his own benefit; and to these rulings he separ- 
ately excepted. 

On the settlement the appellee, Mary J. Hemphill, also re- 
served a bill of exceptions. The Probate Court, against her 
objection, allowed the administrator a credit for costs of the 
former appeal in this case; also the costs ina suit in chancery 
instituted by the administrator, after the decision of this court 
on the former appeal, against the said Mary J. Hemphill and 
the other distributees of said estate, for the purpose of enjoin- 
ing them from proceeding further to collect the $2000 paid on 
the Ready legacy, or to have the same distributed; also the 
costs of the appeal to this court from the decree of the chan- 
cellor in that cause; also for fees paid his solicitors for the 
prosecution of said suit in both courts; also “for taxes paid by 
said Moody, as the administrator of said estate, on lands lying 
in Tuscaloosa county, Ala., for the years 1880 and 1881 respect- 
ively, which he claims to still hold as administrator of the es- 
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tate of the said Edward Sims, and which, he claims, are yet 
unsold ; and also for a fee paid his attorneys for services ren- 
dered on the last settlement in the Probate Court. To each 
of these rulings said appellee duly excepted. It was shown 
that the bill tiled by the administrator in the Chancery Court 
was, on appeal to this court, dismissed. The reasonableness of 
the attorney’s fees allowed him as a credit was not contro- 
verted. The record fails to show any grounds for charging 
the taxes on the lands against the personal assets, or any acts of 
administration in reference to said lands. 

The Probate Court, 7vfer alia, decreed distribution directly 
to the next of kin of Priscilla Bibb, deceased, who was a dis- 
tributee of said testator. This appeal was sued out by the ad- 
ministrator; and the rulings of the Probate Court, above noted, 
to which he reserved exceptions, and also the decree in favor 
of the next of kin of the said Priscilla Bibb, he here assigns as 
error. The appellee, Mary J. Hemphill, under the rule, also 
assigns errors, the assignments of error by her embracing the 
adverse rulings of the Probate Court to which she excepted, as 
above noted. 


J. M. Marry, for appellant. 
A. C. Harcrove, contra. 
(No briefs came to the hands 6f the reporter.) 


BRICKELL, C. J.—When this cause was heretofore before 
us, we decided that the legacy to Aaron Ready was due and 
payable at the expiration of eighteen months from the probate 
of the will of Edward Sims; and that more than twenty years 
having elapsed thereafter, all lawful claim to it was barred, 
when it was paid by the appellant. From that decision we are 
not inclined to depart; nor are we of opinion, the evidence pro- 
posed to be introduced on the last hearing before the Court of 
Probate, if admissible, could vary it.—//emphill v. Moody, 62 
Ala. 510. 

An administrator, not unreasonably delaying settlement and 
distribution, and denying on oath the use of the funds of the 
estate, is not chargeable with interest. But if he has used the 
funds, whether for his own profit or purposes or not—if he has 
misappropriated or misapplied them, he is chargeable with in- 
terest from the time of the misappropriation. The payment 
of the legacy to Aaron Ready, after it was barred by the lapse 
of time, was a misappropriation of the funds of the estate. 
They were no longer in the custody and under the dominion of 
the administrator, and taxes upon them could not have accrued 
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with which he was chargeable, or which he could be compelled 
to pay. We are of the opinion, the Court of Probate did not 
err in charging the appellant with interest on the money paid 
to the personal representative of Aaron Ready, and in rejecting 
the credit claimed for taxes thereon. 

The general rule is, that an administrator entering into an 
unsuccessful contest with legatees or distributees, must pay 
costs; and is without a right or equity to re-imbursement from 
the assets in his hands to be administered.—Jones v. Deyer, 16 
Ala. 221; Z/enderson v. Renfro, 31 Ala. 101. The statute reg- 
ulating the settlement of administrations in the court of pro- 
bate charges the executor or administrator with the costs of the 
contest of any item of his account, if the item is disallowed or 
reduced.—Code of 1876, § 2521. The eredit for the payment 
of the legacy to Aaron Ready was allowed the administrator on 
the tinal settlement had in the Court of Probate. The decree 
of the court was reversed on appeal to this court, and the 
eredit was disallowed. The good faith of the administrator in 
making the payment, and in the consequent litigation, can not 
be doubted. There was reasonable ground of controversy ; and 
it would be a rigid and harsh construction of the statute, which 
would force him into the payment of the costs of the appeal, 
anew and independent suit against him by the dissatistied dis- 
tributees. The costs of the appeal paid by him the Court of 
Probate properly allowed as a credit. 

Upon the principles laid down in Pickens v. Pickens, 35 Ala. 
442, and in NSmyley v. Reese, 53 Ala. 89, the fee paid counsel, 
its reasonableness not being controverted, for services rendered 
on the last final settlement in the Court of Probate, was a 
proper charge against the estate. The costs of the suit in chan- 
cery, und the costs on appeal from the decree rendered in that 
suit, ought not to have been allowed.— Bendall v. Bendall, 24 
Ala. 295; Anderson v. Anderson, 37 Ala. 683; Teague v. Cor- 
bitt, 57 Ala. 529. 

There is no reason shown for charging the personal assets 
with taxes on the lands of the testator; and in the absence of 
some fact showing that the personal assets should be charged, 
and some fact shown rendering it the duty of the administra- 
tor, in his representative capacity, to pay them, the credits for 
these taxes should be disallowed. If the lands were devised, 
the estate in them had vested in the devisees, or if not devised, 
the estate had vested in the heirs, who were chargeable with 
the taxes upon them. If it had appeared the administrator had 
exercised the powers the statute gives him, for the sale or rent- 
ing of lands, the necessities of the administration requiring an 
exercise of the power, and from them rents could not be ob- 
tained, a different question would be presented. But upon the 
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facts now shown, there was no liability resting upon the admin- 
istrator for the taxes; the liability rested on the devisees or the 
heirs. 

The court also erred in decreeing distribution directly to the 
heirs or next of kin of Priscilla Bibb, deceased, On the death 
of a distributee, or of a legatee, the personal representative of 
such dstributee or legatee must be before the court of probate 
on the final settlement of the administration—1 Brick. Dig. 
972, S$ 826-27. 

For the errors we have pointed out, the decree of the Court 
of Probate must be reversed and the cause remanded. The 
costs of the appeal must be paid, one half by the appellant 
Moody, to be re-imbursed to him from the assets in his hands for 
administration, and one half must be paid by the appellees. 


Moses, Blum & Weil «. Dunham, Buck- 
ley & Co. 


Contest between Attach ing and Judgment Creditors over Fund 
in the hands of the Sheriff, realized from sale of Debtors 
Property. 


- Declarations of debtor in contest between ereditor and purchase rz 
when inadmissible.—It is a well settled principle of evidence, that, in a 
contest between an attaching or execution creditor and a purchaser from 
the debtor, who has paid value, without notice, actual or constructive, 
of a fraudulent intent on the part of the seller, the admissions and declar- 
ations of the debtor, made anterior to the sale under which title is assert- 
ed, are not admissible in evidence against the purchaser to show a fraudu- 
lent intent on the part of the debtor in making the sale. 

2. Declarations by debtor in contest between attaching and execution 
creditors; when admissible.—But in a contest between an attaching 
creditor and a creditor who has obtained a judgment by confession, 
over a fund realized from a sale of merchandise, on which the attachment 
and an execution issued on the confessed judgment had been levied, 
acts and declarations of the debtor in relation to his property, the 
debt due the attaching creditor, and his plans and purposes in reference 
to its payment, done and made before the judgment was confessed, are 
admissible in evidence for the attaching creditor on an issue of fraud rel 
non, made up between the contesing parties, in the absence of all evidence 
tending to show when the claim of the judgment creditor accrued. 

3. Presumption on appeal in favor of ruling of lower court.—On appeal 
this court will presume every thing in favor of the correct ruling of the 
primary court, which the record does not affirmatively show to be other- 
wise. 


Apprat from the City Court of Montgomery. 
Tried before Hon. Tomas M. Arrineron. 
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This was a contest between Dunham, Buckley & Co. and the 
Pheenix Manufacturing Company, a corporation, attaching cred- 
itors of Baum & Kullman, the appellees, and Moses, Blum «& 
Weil, and others, judgment creditors of Baum & Kullman, the 
appellants, over a fund in the hands of the sheriff of Montgomery 
county, which was realized from a sale of a stock of goods, wares 
and merchandise, on which he had levied the two attachments in 
favor of the appellees, and also executions issued on the several 
judgments in favor of the appellants. The statement of the 
case made by the record in the opinion only renders it neces- 
sary to set out the testimomy introduced on the trial by the 
appellees. 

The deposition of Charles FE. Beach, a witness examined on 
behalf of the appellees, was read in. evidence by them, the sub- 
stance of which was as follows: On 29th October, 1880, the 
witness, Who was the agent of the Eagle & Phoenix Mannufaet- 
uring Company, met Mr. Baum at the store of Baum & Kull- 
man, in the city of Montgomery, and told him he had heard 
that his firm were having some trouble financially, and asked 
him whether it was true, requesting at the same time a state- 
ment of their business. Baum’s reply was, that they were hav- 
ing no trouble, were perfectly solvent, had paid all accounts and 
other claims that had fallen due up to that date, and expected 
in future to pay all claims as they became due; that although 
the account due the Eagle & Phoenix Company did not fall due 
until the following week, they would try to make a payment 
thereon during the day, if witness would call again. Ie fur- 
ther stated that at that time his tirm had on hand a stock of 
goods worth about $20,000; that they had about $12,000 in 
notes and accounts on their books, and that about 818,000 would 
cover their indebtedness, all of which they expected to meet as 
it became due. He expressed full confidence in the ability of 
his firm to carry on their business, and no reference whatever 
was made by him to an assignment; and he stated that he saw 
no reason for the report that that they were in trouble. On 
the same day the witness had a second conversation with Baum 
at the firm’s store, in which he stated that it would be impossi- 
ble for him to pay witnesss any money on that day, as he had 
expected to do, because he had $4,000 due in New York during 
the early part of the following week, which he had to meet. 
He, however, assured witness hat he would meet eve ry bill 
when due, and that he need not have any uneasiness about the 
account, for they would pay it either before or at maturity. 
On 16th November, 1880, Baum & Kullman paid witness’ 
company one account which it held against them, and on 19th 
November, 1880, the company’s treasurer drew a draft on them 
for the amount of another account, which became due on 20th 
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November, 1880, through a bank at Montgomery. On the last 
named date witness went to Montgomery to look after this 
draft. It was presented twice by the bank having it for collee- 
tion on Monday, November 22d, 1880, within banking hours, 
but was not paid, On the evening of that day witness heard 
that Baum & Kullman had confessed judgments in favor of the 
appellants. The evidence of this witness further tended to 
show that Banm & Kullman were then insolvent. Objections 
were duly made by appellants to so much of this deposition as 
related to conversations had by the witness with Baum & Kull- 
man: but their objections were overruled, and they excepted. 

The appellees also examined as witnesses the cashier, collector 
and book-keeper of the bank having the draft for collection, by 
whom its presentation and non-payment were shown. The 
collector, who presented the draft a little after nine o'clock on 
the morning of 22d November, 1SS0, testified that when he did 
so, Banm & Kullman told him that “they would come up dur- 
ing the day and arrange the matter.” The book-keeper testitied 
“that on 22d November, 1880, he met Mr. Baum on the street 
about ten o'clock a. m., who volunteered and told him that he 
would be up at the bank and arrange the Eagle & Phoenix 
matter.” To the testimony of each of these witnesses the ap- 
pellants separately objected, but their objections were overruled, 
and they excepted. 

The appellants asked the court in writing to charge the jury, 
that * when interrogatories are propounded to a witness, he has 
no right to answer any more than is called for in said interrog- 
atories.” This charge the court refused to give, and the appel- 
lants excepted. 

The rulings above noted are here assigned as error. 


Sayre & Graves and E. A. Granam, for appellants. (1) 
The declarations made by Baum were not competent. There 
was no proof of any design on the part of appellants to commit 
a fraud, or that they knew that there there was any intention 
on the part of Baum & Kullman to commit a frand. No pred- 
icate was proved, which could, under any circumstances, render 
such declarations competent.—Abney v. Aingsland, 10 Ala. 
355; Oden v. Rippetoe, + Ala. 68; Pipkin v. Pickett, 64 Ala. 
524; Bradley v. Ragsdale, 64 Ala. 558; Mahone v. Williams, 
39 Ala. 214; Chapin v. Pease, 10 Conn. 69. (2) Baum was a 
competent witness, and for this reason his declarations were not 
competent.— Bank v. McDade, 4 Port. 270, (3) The declara- 
tions were not admissible without establishing facts, from which 
an inference may fairly be deduced, that there was a combina- 
tion between the appellants and Banm & Kullman to defraud 
the creditors of the latter.— Weaver v. Yeatmans, 15 Ala. 539. 
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Cropton, Herrerr & CuamBers, contra.—(1) It was not 
only competent, but important and material to prove the 
existence of the debts of Baum & Kullman to the appellees 
rior to the confessions of the judgments in favor of appellants. 
t was also competent to prove the existence of the debts by 
the admissions of Baum & Kullman, made before the judg- 
ments were confessed. If the debts were evidenced by notes, 
which are, in this respect, but written admissions of the debtor, 
the notes would be admissible in evidence.— Mayer v. Clark, 
40 Ala. 259; Pugh v. McRae, 2 Ala. 393. (2) The general 
pecuniary condition of Baum & Kullman was a fact of import- 
ance, which the appellees are permitted to prove.—J//arrell v. 
Mitchell, 61 Ala. 270. For this purpose the declarations of 
Baum & Kullman, made before the confessions of the judgments, 
are admissible.—(Goodgame v. Cole & Co., 12 Ala. 77; Sim- 
erson v. Branch Bank,12 Ala. 205; Dubose v. Young, 14 Ala. 
139. (3) On the admissibility of the declarations of Baum & 
Kullman the following authorities were also cited and discussed : 
Sally v. Gooden, 5 Ala. 78; hd, my v. Duffee, 4+ Ala. 365: J/or- 
ton v. Smith, 8 Ala. 73; Peed v. Smith, 14 Ala. 380; Pearce 
we. Nir, 34 Ala. 183; Alevander v. Caldwell, 55 Ala. 517; 
Jones v. Norris, 2 Ala. 526; Hodge v. Thompson, 9 Ala. 131; 
Gari re Bridges, 38 Ala. 276; Borland v. Mayo, Ss Ala. 104. 








+ 


STONE, J.—On the trial in the court below a charge was 
asked by appellants, the charge refused, and an exception re- 
served. No mention is made of that exception in the argu- 
ments of counsel, and we suppose it is not insisted on. The 
vice of the charge is, that it sought to have the jury perform a 
service which the court alone was competent to perform. The 
only questions for our consideration arise on the admission of 
testimony offered by plaintiffs below, and objected to by de- 
fendants—appellants in this court. The record does not pur- 
port to set out all the evidence, but only enough to raise the 
questions. 

The plaintiffs below were attaching creditors of Baum & Kull- 
man. These attachment suits were reduced to judgment be- 
fore the trial was had. The Eagle & Phoenix Company, one 
of the attaching creditors, offered proof tending to show its 
claim was contracted in September, 1880, and was evidenced 
by an acceptance payable at the First National Bank in Mont- 
gomery, November 20-22, 1880. The acceptance being dis- 
honored, the attachment was sued out in the evening of the last 
day of grace. We are not informed when the claim of Dun- 
ham, Buckley & Co., the other attaching creditors, was con- 
tracted. 

On the 22d day of November, 1880-—hour of the day not 
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shown—Baum & Kullman, merchants, confessed six several 
judgments in favor of the defendants in the court below—ap- 
pellants here—for various sums, aggregating about $8,150, be- 
sides costs. Executions on these confessed judgments were is- 
sued on the same day, and placed in the hands of the sheriff, 
who proceeded to levy them on the stock of merchandise in 
the store-house of Baum & Kullman. The sheriff sold these 
goods in January,1881, and realized for them something over 
$9,000. The attachments of the Eagle & Phoenix Manufactur- 
ing Company and Dunham, Buckley & Co., the appellees, were 
issued on the same day, November 22d, 1880, and were re- 
eeived by the sheriff and levied on the merchandise the same 
day, but after the levy of the executions issued on the confessed 
judgments. The attaching creditors notified the sheriff not to 
pay over the money realized from the sale of the merchandise, 
to the execution creditors; that they, the attaching creditors, 
claimed priority of payment, and that they attacked the confessed 
judgments as fraudulent. The sheriff thereupon reported the 
facts to the court, and asked for instructions as to the disburse- 
ment of the money. An issue was then formed, and tried be- 
fore a jury; the attaching creditors being actors or plaintiffs, 
and the execution creditors being defendants; all the cases be- 
ing tried together. The real issue tried was traud vel non in 
the confession of the judgments, and the exceptions relate to 
conduct of, and conversations with Baum & Kullman, the com- 
mon debtors of all the contestants, extending over a period of 
about one month anterior to November 22d, 1880. 

Many cases have arisen, and been decided in this court, pre- 
senting a contest between an attaching or execution creditor on 
one side, and a purchaser on the other. The rule in such cases 
is, that a purchaser who has paid value, without notice, actual 
or constructive, of a fraudulent intent on the part of the seller, 
stands unaffected by the intention of the seller in making the 
sale, no matter how fraudulent that intention may have been. 
The reason is, that the purchaser, in fair trade, innocently parts 
with his property or money, and it is neither the mandate of the 
law, nor the requirement of morals, that he should suffer for 
the evil design of another. It rests on the fact that something 

valuable has been parted with, or some fixed liability incurred, 
as the consideration of the conveyance or transfer. Tf the con- 
veyance be gratuitous, or, if the purchaser have notice, actual 
or constructive, of the seller’s purpose to defraud his creditors, 
then the evil design of the seller taints the title of the purchas- 
er.— Wells v. Morrow, 38 Ala. 125; Crawford v. Kirksey, 55 
Ala. 282; Lehman, Durr & Co. v. Bryan, 67 Ala. 558. Out 
of this has grown a well considered and well settled principle 
of evidence, namely: That in such contests, which most usually 
12 
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arise in “trials of the right of property”—a proceeding under 
our statutes—the admissions and declarations of the debtor, made 
anterior to the sale, under which the claimant asserts title, are 
not admissible evidence against him to show a fraudulent in- 
tent on the part of such debtor in making the sale, provided 
the sale was on valuable consideration, and the purchaser is not 
chargeable with knowledge of the fraudulent intent.—Sm/th »v. 
Roge rs, 1 Stew. & Por. 317; Jones v. Norris, 2 Ala. 526; 
Oden v. Rippetoe, 4 Ala. 68; Abney v. Ningsland, 10 Ala. 
355; Newcombe v. Leavitt, 22 Ala. 631: Mahone v. Williams, 
39 Ala, 202; 2 Brick. Dig. 18, § 71; Pickett v. Pipkin, 64 Ala. 
520; Bradley v. Ragsdale, 1b. 558. It is contended for ap- 
pellants that the questions raised by this record fall within the 
principle stated above. 

sut, it must be borne in mind that the appellants in this case 
are not purchasers of the merchandise, and are not shown to 
have surrendered or parted with anything valuable. They are 
simply creditors, asserting a lien—a first lien—in virtue of their 
excutions, first received by the sheriff, and first levied. This 
record contains no evidence of the time when their several 
claims accrued, other than the judgments confessed, if those 
judgments were evidence for or against strangers, of the exist- 
ence of the liabilities therein acknowledged.—1 Brick. Dig. 823, 
$ 2738. Taking, then, the time when the judgments were con- 
fessed—November 22d, 1880—as the first and only evidence of 
the debts, there is nothing in this record to show that any act 
done by, or conversation had with Baum & Kullman, offered 
in evidence, took place after the judgments were confessed. — It 
is our duty to presume every thing in favor of the correct rul- 
ing of the City Court, which the record does not aftirmatively 
show to be otherwise. 1 Brick. Dig. 781, $$ 118, 120. In 
Horton v. Smith, 8 Ala. 73, it was decided that the declarations 
of a holder of personal property, with regard to his rights and 
liabilities, are evidence against any one coming after such dee- 
larations into his place, or representing him in respect to such 
rights and liabilities. See, also, Goodgame v. Cole, 12 Ala. 77. 
The general rule that recitals in a deed, made by a debtor, or 
admissions by him at the time of its execution, are not evi- 
dence to prove the debt in a contest with others, must be con- 
fined to declarations and admissions made «after the creation of 
the contesting creditor's debt.— Goodgame v. Cole, supra ; Du- 
bose v. Young, 14 Ala. 139; Gillespie v. But son, 28 Ala. 551; 
Pearce v. Nix, 34 Ala. 183; Alexander v. Caldwell, 55 Ala. 
517. 

Applying this principle to this case, it justified the admission 
in evidence of acts, declarations and conversations of Baum & 


Kullman in relation to their property, the debts due to the at- 
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taching creditors, and their plans and purposes in regard to 
their payment, at least until the contestants showed themselves 
to be creditors. None of the testimony given by plaintiffs’ 
witnesses against the objection of defendants, is shown to have 
been illegal. 


Affirmed. 


Tankersly, Adm’r, v. Pettis. 


Bill in kiyuity against an Admin istrator for an Account, Set- 
tlement and Distribution. 


1. Judgments and decrees on the merits final and conclusive.—No prin- 
ciple of law is better settled than that the judgment of a court of compe- 
tent jurisdiction, rendered on the merits, as between the parties, is final 
and conclusive of the matter in controversy, so long as it remains unre- 
versed; and this principle applies alike to the decrees of the court of 
chancery and the judgments of courts of law. 

2. Decree dismissing bill; when conclusive.—The decree of a court of 
chancery dismissing absolutely and unconditionally a bill filed by two 
heirs against the administrator of their intestate’s estate, seeking to com- 
pel him to make a settlement and distribution of the estate, rendered on 
the hearing, on pleadings and proof, is an adjudication of the merits of 
the cause against them, and constitutes a bar to a subsequent bill filed 
by the survivor of them, one having died, seeking the same relief, 
although such decree was founded on an erroneous decision as to the va- 
lidity of certain decrees rendered by the probate court in which the ad- 
ministration of the estate was pending, and set up in defense of the suit 
by the administrator. 

3. Former adjudication; what issues covered there hy.—When there is 
no question as to the jurisdiction of the court, or as to the identity of the 
parties, the inquiry, whether the subject-matter of the controversy has 
been drawn in question and is concluded by a former adjudication, is de- 
termined, when it is ascertained that the matters of the two suits are the 
same, and the issues in the former suit were broad enough to have com- 
prehended all that is invelved in the second suit. 

4. Decree dismissing hill on the merits; effect of can not be avoided by 
showing that bill was unskillfully drawn.—The force and etfect of a decree 
of a court of equity dismissing a bill on the merits, can not be obviated 
by the complainant invoking his negligence or unskillfulness in pleading. 


Arrrat from Montgomery Chancery Court. 

Heard before Hon. H. Avsritt. 

The bill in this cause was filed on 3rd September, 1879, and 
its material averments and purpose may be summarized as fol- 
lows: In1858,George W. Pettis died intestate in Montgomery 
county, in this State, seized and possessed of an estate consist- 
ing of real and personal property, and leaving him surviving 
Mary W. Pettis, his widow, and Theophilus, George W., James 
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B. and Mary S. Pettis, his only children and heirs at law. On 
23rd Lawes Boi 1858, Felix M. Tankersly was appointed by 
the Probate Court of said county the administrator of the 
estate of said decedent, and he qualified as such by giving bond 
with Alfred Pool and others, as his sureties thereon, and en- 
tered upon the discharge of the duties pertaining to his trust, 
taking possession of the assets of the estate, portions of which 
he afterwards sold under the decree of the Probate Court, and 
collected the purchase-money therefor. Afterwards Theophilus 
and George W. Pettis, jr., died intestate, and said Tankersly 
was appointed by said court administrator of their estates ; and 
he was also appointed ; guardian of James Bb. and Mary 8S. Pettis, 
who were minors. Afterwards, and prior to the filing of the 
bill in this cause, James B. Pettis died intestate; and thus 
Mary S. Pettis was left the only surviving heir at law of George 
W. Pettis, sr., deceased. Her three brothers died while minors, 
without issue, and owing no debts. The bill then avers, * that 
after said Tankersly became the administrator of the estates of 
Theophilus and George W., jr.,and guardian of said James B. 
and your oratrix, he pretended to make divers settlements in 
said Probate Court of all of said estates; and on the 25th day 
of November, 1865, he made what purports to be a final settle- 
ment of the estate of said George W. Pettis, sr., while so act- 
ing as guardian as aforesaid, and as administrator of the estates 
of said Theophilus and George W., sr.; and that since that 
time he has taken no further steps in the administration of the 
estate of George W. Pettis, sr., in said Probate Court, and said 
Probate Court has not, since said last named day, had any pro- 
ceedings instituted therein in regard to said administration, and 
no final settlement of the same has been made.” The Dill is 
filed by Mary S. Pettis against Felix M. Tankersly, individu- 
ally, and in his different representative capacities, Alfred Pool 
and Mary W. Pettis; and the prayer is, that the administration 
of the estate of George W. Pettis, sr., be removed into the 
Chancery Court, “ and “there settled according to the rules of 
equity, and for general relief.” 

The defendant Tankersly answered the bill setting up, 
among other things, in bar of the relief sought thereby, the 
settlement made by him in the Probate Court; and he also in- 
corporated in his answer the following plea: That on or about 
the 14th September, 1866, James B. Pettis, now deceased, and 
the complainant, by their next friend, “filed their bill in the 
Chancery Court for Montgomery County against this —. 
and the sureties on his administration and guardian bonds, 
compel a settlement of the said estases and neal so. ha 
charging and alleging the same facts as are charged and alleged 


in the present bill of complaint, and seeking to have a settle- 
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ment of said estates and guardianships in said Chancery Court, 
and asking that the said settlements made in the Probate Court 
by this defendant should be set aside, and that he account as 
such administrator and guardian in said Chancery Court ;” that 
he answered the bill, and testimony was taken in the cause 
made thereby ; that on the hearing, on pleadings and proof, the 
chancellor was of the opinion that the complainants were not 
entitled to relief, and thereupon caused a decree to be entered, 
dismissing the bill, and taxing the costs of suit against the next 
friend: that said deeree was still of full force, and that “ said 
bill and suit involved the same matters now sought to be Jiti- 
gated.” He also avers in his answer, that afterwards, in May, 
1873, the complain: int and: her brother, James B. Pettis, tiled 
in said Chancery Court a bill of review for the purpose of re- 
viewing and reversing the tinal decree rendered in the original 
cause, and that such proceedings were had thereon, that a tinal 
decree was rendered in said court, from which an appeal was 
taken to this court, and on that appeal the bill of review was 
dismissed.—See Zunkersly v. Pettis, 61 Ala. 354. 

On the submission of the cause, a transcript of the record 
and proceedings had in the cause made by the original bill filed 
by James B. and Mary 8. Pettis on 14th September, 1866, re- 
ferred to in the answer, was read in evidence. That bill averred 
the death of George W. Pettis, sr., and of his two children, 
Theophilus and George W., jr. and the appointment of 
Tankersly as administrator of their estates, and also his appoint- 
ment as guardian of James B. and Mary S. Pettis, substantially 
as they are averred in the bill in this cause. That bill was filed 
against Tankersly, and certain parties who are averred to be 
sureties on his bonds as the administrator of said estates, and as 
guardian of said minors; but no process is prayed against him 
as administrator or gui ardian. The bill charged that prior to 
16th May, 1860, said Tankersly had in his hands, as adminis- 
trator of the estate of the elder Pettis, after payment of all the 
debts of said estate, the sum of $4,919.32, derived from the 
sales of property belonging to the estate, and from other 
sources, “* which he used for his own benefit, lending the whole 
or a large portion thereof at usurious interest, without ever ac- 
counting for the usurious profits, or otherwise using it for his 
own benefit; and that during the war he received other large 
sums in Confederate money, with which he paid the expenses 
of his wards, and the costs and expenses of said several estates, 
and with which he pretended to have purchased certain ( ‘onfed- 
erate bonds, as an investment for complainants. It is further 
charged in the bill, that said Tankersly, on 31st October, 1865, 
filed in the Probate Court his several accounts as administrator 
of said estates, for final settlements of his administrations, 
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charging himself with certain amounts “in good money,” and 
in other amounts in Confederate money, which he claimed to 
have on hand; but the bill does not aver that such settlements 
were ever had, or that such accounts were ever passed on by the 
court. And also that on 28th November, 1865, he resigned as 
guardian of complainants, and filed his accounts as such 
guardian for final settlement, and that “on said final settle- 
ment,” the complainants “were allowed” certain amounts. 
The bill contains an interrogatory as to the use the said Tan- 
kersly made of the money belonging to said estates from 1558 
to 1865. The prayer of the bill is, “that said settlements in 
the Probate Court be set aside, and that said Tankersly and his 
said sureties be compelled to account with, and to pay your 
orators, or to some one in trust for them, as in equity and good 
conscience they ought, and for other or further relief.” The 
defendants answered, admitting that Tankersly had $4,919.52 
at the time stated in the bill, denying that he used any of the 
money for his own benefit, or that he made more than lawful 
interest, and alleging that the Confederate money and bonds 
received by him were received in good faith in payment for 
property sold, and for debts due, and that he fully accounted in 
settlements made by him in the Probate Court for all the as- 
sets. A demurrer was incorporated in the answer, but the 
record fails to show that it was passed upon. At the March 
term, 1868, of said court, the cause having been heard on 
pleadings and proof, the following decree was entered: * This 
cause came on to be heard, and was submitted for decree at the 
last term on the pleadings and the testimony,and was held over 
for consideration until the present term. And now, on consid- 
eration, it is ordered, adjudged and decreed that the complain- 
ants’ bill of complaint be dismissed, and that the next friend of 
complainants pay the costs of this suit, for which execution 
may issue.’ 

The transcript of the record in the cause made by the bill of 
review, referred to in the defendant’s answer, and also tran- 
scripts from the Probate Court of final settlements made by 
Tankersly of his administrations upon said estates, on 28th 
November, 1865, and also of final settlements made by him of 
his guardianships of complainant and her brother, James B. 
Pettis, on 23rd December, 1865, were also introduced in 
evidence. 

On final hearing, had on the pleadings and proof, a decree 
was entered, taking jurisdiction of the estate, and ordering the 
administrator to file his accounts and vouchers for a final settle- 
ment of his administration upon the estate of George W. 


Pettis, sr.; and that decree is here assigned as error. 
VoL. LxXI. 
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Sayre & Graves and Warrs & Sons, for appellants. 
(1) Whether there was a settlement of the estate of George W. 
Pettis, sr., in the Probate Court, was the direct question pre- 
sented by the bill filed by James Bb. and Mary 8. Pettis in 
1866; and that is the direct question presented in this case. 
The parties are substantially the same; the allegations of the 
two bills are different only in form, and not in substance. and 
the same relief was authorized by the prayers of both bills. 
The decree in the first case necessarily determined the right of 
the complainants to an account and settlement in the Chancery 
Court. (2) The first bill shows upon its face that it was not a 
bill to correct errors either of fact or law. Considered as such 
a bill, no relief could have been granted, Eliminate from it 
the averments touching the invalidity of the settlements in the 
Probate Court, and it is clear that the averments in reference 
to the usurious rate of interest would confer no jurisdiction. 
The allegations as to usury only affected the amount to be re- 
covered on the settlement. (8) The dismissal of a bill in 
chancery will be presumed to be a final and conclusive adjudi- 
cation on the merits, whether they were or were not heard and 
determined, unless the contrary appears, and such a dismissal 
is a bar to any subsequent bill—Freeman on Judgments, 
§ 270. (4) If the inconsistency of the positions occupied by 
Tankersly had not been set up as depriving the Probate Court 
of jurisdiction, it could and ought to have been done. “A 
party can not try his action in parts. The judgment is con- 
clusive, not only of the matters contested, but as to every other 
thing within the knowledge of complainant which might have 
been set up as a ground of relief be the first suit.”—Freeman 


on —— $$ 272, 260, 249, 255-59; Cromwell v. Co. of 


Nae, O4 U. 302 : Ragland vw Calhoun’ s Adm’ r, 36 Ala. 606; 
Wettick v. Ty aun, 25 Ala. 319; Thompson v. Roberts, o4 
How. (U. 8.), 241; Mayor, he. v. ape oi Wharf Co., 
63 Ala. 611: Case v. Beauregard, 101 U.S. 688 : Aurora City 
v. West, 7 Wall. 82 


R. M. Wittiamson and J. N. Arrincron, contra.—(1) Es- 
toppels by judgments and decrees should never be allowed to 
prevail, unless the matter set up be “certain to every intent, 
and not be taken by argument or inference.” — Miller 
v. Hlampton, 37 Ala. 342. (2) In order to make a plea = 
former judgment good, it must appear that the same point wa 
in issue in the former suit, and was necessarily passed upon ad 
determined.—//amner v. Pounds, 57 Ala. 348; Strauss 
v. Meertief, 64 Ala. 299; Wells on Res Adjudi am S$ 216-17; 
Lawrence v. Hunt, 10 Wend. 80; Chrisman Har man, 
29 Gratt. 494; /Zughes v. United States, 4 Wall. 936: Russell 
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. Place, 94 U.S. 606. See also Cook v. Burnley, 45 Texas, 
97: . Durent v. ome Co. T Wall. 109: Foster v. Busteed, 100 
Mass. 409; Burlen v. Shannon, 99 Mass. 200. The issue 
must also be material, and the judgment final and upon the 
merits.—Dig. on Es. (2d Ed.), 20-1. (3) In the case made by 
the bill filed in 1866, the decree rendered was final, w as on the 
merits, and was conclusive of the matter within the ¢sswe of 
that case, but that issue was not the same as the issue presented 
by this bill. The first bill did not authorize the Chancery Court 
to set aside the settlement of the estate of the elder Pettis, 
made in the Probate Court. It did not aver that any settle- 
ment had in fact been made; but merely that the administrator 
had jfiled his accounts for that purpose. The mere filing of 
the accounts, without being passed on by the court, ean not 
operate as a_ settlement. —Rhodes v. Turner, 21 Ala. 210; 

Ashley v. Ashley, 15 Ala. 15; Hollis v. Caughman, 22 Ala. 
47s. It aid not make Tankersly a party as administrator or 
guardian, and there is no prayer for the removal of the estates 
into the Chancery Court; and the court would not thus order 
without a proper bill, and a special prayer therefor.—Story’s 
Eq. Pl. § 41, note 2; Sharp v. Taylor, 11 Sim. Rep. 50; Pear- 
son Vv. Darrington, 21 Ala. 169. That bill is very carelessly 
and loosely drawn; but by arguing a little, inferring much, 
and enlarging greatly the meaning of words, it may be regarded 
as one seeking to recover usurious interest made by the admin- 
istrator, and to set aside the final settlements made by Tan- 
kersly as guardian of James and Mary 8. Pettis. Asa dill 
to charge the administrator with usurious interest, it was with- 
out equity; and as a bill to correct errors of law or fact, under 
the statute, it set out no decree, and did not even aver that a 
decree was made. Such a bill shou'd have been dismissed, 
without demurrer or motion, on the hearing.—1 Brick. Dig. 
p- 731, $§ 1348. And when dismissed, it is conclusive simply of 
this : That the complainants had not presented to the court any 
intelligible state of case,in which they had suffered any wrong, 
or been deprived of any rights. (4) If the first bill was so de- 
fectively framed, that the particular relief here prayed could 
not have been granted, although by amendment it could have 
been so framed as to embrace it, the former decree is no adjudi- 

cation of the matter presented by this bill. That decree was 
on the ease then made, and it ean not be regarded as upon a 
case not before the court.—Zawrence v. Vernon, 3 Sumn. 20; 
Big. on Es. 54, note; Greenwood v. Greenwood, 29 Cal. 521; 
King v. Chase, 15 N. H. 16; Lawrence v. Hunt, 10 Wend. 
80; Mersereau v. Pearsall, 19 N. Y. 108; Wright v. DeKlyne, 
1 Pet. C. C. Rep. 199. Argument or inference can not be in- 
dulged to raise an issue in the first case, that was not so stated 
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that relief could have been granted.—S. & M. R. R. Co. v. Lan- 
caster, 62 Ala. 555; Duekworth v. Duckworth, 35 Ala. 70. Tf 
the bill, then, was so framed, that the relief here sought could 
not have been granted, the relief here prayed has not been 
passed on, and could not have been adjudicated in that case. 
Munter v Linn, 61 Ala. 492. 





BRICKELL, C. J.—The original bill was filed by the ap- 
pellee, as the sole surviving heir and distributee of her deceased 
father, George W. Pettis, to compel the appellant, Tankersly, 
as his administrator, to an account, settlement and distribution. 
A former bill filed by the appellee and her brother, James B. 
Pettis, now deceased, for a like purpose, was by the court of 
chancery, on a hearing on pleadings and evidence, dismissed 
absolutely and unconditionally. One ground of defense urged 
to the present bill is, that the decree in the former suit is a bar; 
and if well taken, is decisive of the controversy. 

No principle of law is better settled, than that the judgment 
of a court of competent jurisdiction, rendered on the merits, 
as between the parties, is final and conclusive of the matter in 
controversy, so long as it remains unreversed.— Trustees v. Kel- 
ler, 1 Ala. 406; Mervine vw. Parke a 18 Ala. Y41; Wttick 
v. Traun, 25 Ala. 317. The principle applies alike to the de- 
erees of the court of chancery and the judgments of the 
courts of law.—//utchinson v. Dearing, 20 Ala. 798. The de- 
cree of a court of chancery, dismissing a bill, absolutely and 
unconditionally, on a hearing on pleadings and evidence, is an 
adjudication of the merits of the controversy, forming a bar to 
any future litigation of the same matters between the parties or 
their privies. A decree of that kind, not made because of in- 
sufficient pleading, or for want of jurisdiction, or for some 
cause not touching the merits, if not intended to be final and 
conclusive, is accompanied with words of qualification, with 
some appropriate terms, indicating that it is not intended to 
preclude future suit, such as that the dismissal is without preju- 
dice. Tf the case is of a character that such a reservation 
ought to be made, and it is omitted, on appeal, the error will be 
corrected.— Danforth ». Herbert, 33 Ala. 497: Burns v. Hud- 
son, 37 Ala. 62. When, however, the decree of dismissal is 
unqualified, it is presumed to be an adjudication on the merits 
adversely to the complainant, and constitutes a bar to further 
litigation of the same matters between the parties.— Durant 
v. Exseer Co. 7 Wall. 109; Bigelow v. Winsor, 1 Gray 301; 
Foote v. Gibbs, Ib. 412; Kelsey v. Murphy, 26 Penn. St. 78; 
Borrowseale v. Tuttle,5 Allen, 377; Ogsbury v. La Farge, 
2 Comst. 113; Posse v. Rust, 4 Johns. Chan. 300; Freeman on 
Judgments, § 270; 2 Dan’l Ch. Pr., § 1009. 
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When the record of the former suit is carefully examined, 
it is not matter of conjecture, or of presumption merely, that 
the decree was rendered on the merits, and was intended to be 
tinal and conclusive—an adjudication, that there was no lia- 
bility resting on the appellant to account to the appellee for his 
administration. The decree was probably based on the hypothe- 
sis that the settlements of the administration made by the ap- 
pellant in the court of probate, and of his gu: wdianship of the 
appellee, and of her then co-plaintiff, James B., were final and 
conclusive. The decrees on those settlements were pleaded in 
bar of that bill, as they are now pleaded in bar of the present 
bill. The court may have erred in its opinion touching the 
validity of those settlements. It may be, as is now argued by 
the counsel for the appellee, that as judicial proceedings they 
are void; that the dual relation of the appellant as adminis- 
trator of the father, George W. Pettis, and of two of his de- 
ceased children, divested the court of probate of jurisdiction 
to settle the principal administration. The court of chancery 
of necessity decided that question, and had jurisdiction to de- 
termine it finally, shutting out all future inquiry, where its de- 
cree nay be drawn in question collaterally. 

When, as in the present case, there is no question as to the 
jurisdiction of the court, or as to the identity of parties, the 
inquiry, whether the subject-matter of the controversy has been 
drawn in question, and is concluded by a former adjudication, 
is determined, when it is ascertained that the matters of the 
two suits are the same, and the issues in the former suit were 
broad enough to have comprehended all that is involved in the 
issues in the second suit. The inquiry is not, what the parties 
actually litigated, but what they might and ought to have 
litigated in the former suit. For the bar of a judgment or 
decree, if litigation is quieted and parties are not twice vexed 
for the same cause, must extend to all facts which are neces- 
sarily involved in the-issue. The main, controlling issue in the 
former suit, as in the present suit, was the liability of the ap- 
pellant to account for his administration of the estate of the 
elder Pettis. All other matters involved in the former suit 
were the mere incidents of this liability. We do not inquire 
whether the former bill was skillfully drawn, presenting the 
liability of the appellant in the most appropriate form. A 
party can not obviate the force and effect of a judgment 
against him, by invoking his negligence or unskillfulness in 
pleading, when that is not the ground of judgment. The right 
ef the appellee, as heir and distributee, to a settlement of the 
administration, the liability of the appellant as administrator 
to account to her, were distinctly presented. There was no 
matter connected with her right, or with the liability of the 
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appellant, which could not have been litigated in the former 
suit. If the former bill was, as is now insisted, so defective in 
its frame that the appellee could not have obtained full relief, 
the duty of amendment rested upon her. To suffer her to 
speculate on the chances of obtaining a favorable decree on in- 
sufficient pleading, and after an adjudication against her on the 
merits, to assail it because of the insufficiency ‘of the pleading, 
would be manifestly unjust, and would encourage negligence 
and protract litigation. A judgment is conclusive of the en- 
tire subject-matter of controversy, of all that properly belongs 
to it—of all that might and ought to have been litigated and 
decided.— Wells’ Res Adjudicata, $§ 248-9. Weare of opinion 
that the decree in the former suit was a tinal adjudication of 
all the matters now proposed to be litigated, and a full bar to 
this suit. 

The decree of the chancellor is reversed and a decree must 
be here rendered dismissing the bill at the costs of the appellee, 
in this court, and in the court of chancery. 


Roberts «. Rice. 


Motion to quash Exrecution and enter Satisfaction or JSudgq- 


/1U¢ nt. 


1. Power of this court over results of former erroneous rulings as to 
Confederate transactions.—This court can exert no power over the hard- 
ships which have resulted from former erroneous rulings in reference to 
Confederate transactions. They present, however, “‘ strong claims for 
concession, compromise and adjustment, graduated by a scale approxi- 
mating true values.’ 

2. Judgments on contracts based on Confe derate prices conclusive. —A 
judgment rendered in 1871 on a promissory note executed in 1864, for 
purchase-money of personal property then bought at an administrator’s 
sale, is conclusive between the parties, and can not be assailed or scaled 
on account of Confederate prices. 

3. Merger of judqment ; what does not operate as.—A judgment having 
been rendered against the husband for goods purchased by him, a por- 
tion of which consisted of articles of comfort and support of the house- 
hold, ete., a condemnation of the wife’s statutory separate estate to the 

satisfaction of astated part of such judgment, covering only the value of 
the articles of comfort and support of the household, is not a merger of 
the original judgment, but is merely auxilary to its collection; and it 
operates a payment only when, and to the extent it is made available. 


Apprat from Greene Cireuit Court. 
Tried before Hon. Wu. S. Mupp. 
This was a motion by Thomas W. Roberts to enter satisfae- 
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tion of a judgment recovered on 2nd November, 1871, in 
said court by John P. Rice, as the administrator of the estate 
of Henry Pippin, deceased, against him, John V. Wright and 
Charles Hays, for 8623.80, and to quash an execution issued 
thereon. As shown on the trial of the motion, this judgment 
was rendered on a promissory note executed by Wright, as 
principal, and the other defendants, as sureties, on 3d Mareh, 
1864, for the amount of the judgment, and was given for cer- 
tain articles of personal property which said administrator sold 
on that day under the orders of the probate court, and which 
were purchased by Wright. These articles were sold for Con- 
federate prices, at a time when only Confederate money was 
in circulation. The real value of the articles purchased in the 
currency of the United States was $164.10. The property 
purchased consisted in part of plantation implements to the 
value, in Confederate money, of $72.50, in the currency of the 
United States, of $39.04, the remainder consisting of such ar- 
ticles of comfort and support of the household as the statutory 
separate estate of the wife are liable for.under the statute. It 
was also shown that the suit was defended, but that, under the 
rulings of this court in //// v. Erwin, 44 Ala. 661, the de- 
fendants were not allowed to show that, by agreement of the 
parties, said note was to be paid in Confederate money, or to 
show the value of the articles purchased at said sale in the 
lawful currency of the United States. At the spring term, 
1874, of said court, on notice and motion under the statute, 
based on said judgment, certain property belonging to the wife 
of the defendant Wright, as her statutory separate estate, was 
condemned to sale for the payment of $135.06 of said judg- 
ment, the amount ascertained by the verdict of a jury as the 
value of the articles purchased by ‘her husband at said sale, for 
which her statutory separate estate was liable. This amount 
Mrs. Wright afterwards paid. Nosteps were taken to enforce 
the payment of the balance of the judgment against said de- 
fendant from April 24, 1875, until 4th November, 1880, when 
the execution sought to be quashed was issued. 

The motion sets out the foregoing facts, and there was no 
controversy in reference thereto on the trial. The court 
charged the jury, at the written request of the plaintiff in exe- 
cution, that if they believed the evidence, they must find the 
issues in his favor, and said Roberts excepted. The giving of 
this charge is here assigned as error. 


Green B. Mostey, for appellant. 


Wm: P. Wess, contra. 


VoL. LXXI. 








1881. } OF ALABAMA. 189 
[Roberts v. Rice.] 


STONE, J.—The present record presents another of the 
hardships, which have grown out of erroneous rulings in ref- 
erence to Confederate transactions.—elson v. Boynton, 54 
Ala. 368; Baker, Lawler & Co. v. Pool, 56 Ala. 14. Over 
such hardships we can exert no power. They present stron 
claims for concession, compromise and adjustment, ondueal 
by a seale approximating true values. 

The judgment rendered in the original cause of Rice, Ad- 
ministrator, v. Wright, Hays and Roberts, like all other judg- 
ments rendered by courts of competent jurisdiction, is forever 
conclusive between the parties, unless reversed, or assailed on 
grounds not presented in this record.— Baker v. Pool, supra; 
Bobe v. Stickney, 36 Ala. 482; 2 Brick. Dig. 145; /b. 466, 
S$ 35. 

Neither is there anything in the argument that the proceed- 
ing against Mrs. Wright's statutor Vy separate estate, and its con- 
demnation, is a merger therein of the original judgment. In 
truth, the order condemning Mrs. Wright’s property, was in no 
sense a judgment against her. The judgment against Wright, 
her husband, and his sureties was not the consideration on 
which the latter judgment was rendered. It was only a juris- 
dictional predicate, on which to found the proceedings for con- 
demnation. It furnished no evidence of the liability of the 
statutory separate estate. That had to be proved, as in other 
actions at law; and. on proper proof, a condemnation of the 
separate property would follow, although the proof of liability 
fell farshort of the amount of the judgment against the husband. 
This grows out of the fact, that while the husband is liable for 
the whole amount of the debt contracted, the estate of the 
wife can be charged only to the extent specitied in the statute. 
Cheatham v. Newman, 59 Ala. 547; MeMillan v. Hurt, 35 
Ala. 665; Wright v. Preston, 55 Ala. 570; Wright v. Rice, 56 
Ala. 43; Lee v. Tannenbaum, 62 Ala. 501. As well contend 
that a judgment i in garnishment is a merger of the judgment 
against the defendant in execution, or that a judgment con- 
demning property, levied on under ancillary attachment, 
merged the judgment rendered in the suit, in aid of which it 
was sued out. All such suits are but aids in the collection of 
the principal debt, and are payment only when, and to the ex- 
tent such auxiliary suits are made available. 

The judgment of the Cireuit Court is affirmed. 


7, 
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Abernathy, Adm’r, «. Bankhead. 


Bill in Lquity by Administrator to charge Parties who have 
converted Personal Assets of the Decedent's Kstate, as 
Trustees in invitum, 


1. Bill by administrator against parties who have converted personal 
assets of estate ; when without equity.—An administrator has a plain and 
adequate remedy at law against parties who have taken, received or in- 
terfered with moneys and other personal assets belonging to his intes- 
tate’s estate; and hence, a bill tiled by an administrator against such 
parties, seeking to charge them as executors de son tort, or as trustees in 
invitum, is Without equity. 

2 Same: when can not be maintained to pre vent multiplicity of suits. 


The jurisdiction of a court of equity can not be maintained in such case 
on the ground of preventing a multiplicity of suits, where only three 
persons participated in the wrong complained of, and only three suits at 
law are necessary to an enforcement of complainant's rights. 

3. Ewe mption in favor of widows power of probate court to determine 
contest in reference to.—The powers of the probate court are fully ade- 
quate for the settlement of a contest or dispute between a personal rep- 
resentative of adecedent’s estate and his widow as to exemptions of per- 
sonal property claimed by her; and a court of equity will not take juris- 
diction in such case, unless some particular reasons for its intervention 
are shown. 


Arrrat from Lamar Chancery Court. 

lleard before Hon. Tuomas Copps. 

The bill in this case was filed on 7th July, 1881, by John B. 
Abernathy, as the administrator of the estate of James B. 
Bankhead, deceased, against Sarah A. Bankhead, John D. 
Terrell and R. M. Abernathy; and its material averments are 
substantially as follows: James B. Bankhead died intestate on 
1st July, 1880, seized and possessed of real and personal prop- 
erty, and leaving him surviving his widow, the said Sarah A. 
Bankhead, and several brothers and sisters, and children of de- 
ceased brothers and sisters, as his heirs at law, the complainant 
and the defendant, R. M. Abernathy, being children of a de- 
ceased sister. The complainant and defendants and Mrs. L. 
N. Guyton, a sister of the decedent, having met at his late res- 
idence on 9th July, 1880, for the purpose of searching for a 
last will and testament, which they failed to find; the said 
widow produced and had counted $3,899.80 all consisting of 
gold and siver, except $118, in “ greenbacks,” as all the money 
which the decedent had on hand at the time of his death, and 
which constituted the greater part of the personal property be- 
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longing to said estate. At the request of the parties present, 
who were interested in the estate, the defendant Terrell, who 
was a brother of the widow, consented to act as the administra- 
tor of the estate, and to apply for letters so soon as the law 
would permit, he stating that letters could not be issued until 
forty days after the date of the death of the decedent. He 
then paid to Mrs. Guyton, out of said gold and silver, the sum 
of $237.34 in full payment of two claims which she held 
against the decedent, for which she receipted him as adminis- 
trator, the receipts having been dated forward so as to appear 
to have been made after his appointment as administrator. 
The balance of the gold and silver was then delivered to him 
by the widow, “as they pretended,” for safe-keeping until he 
could obtain letters of administration. After about two 
months delay, Terrell refused to take out letters of administra- 
tion, and claimed that he had handed the money back to Mrs. 
Bankhead; and on 2d February, 1881, letters were granted to 
complainant by the Probate Court of Lamar county. In Octo- 
ber or November, 1880, the defendant Abernathy, who had a 
claim against the decedent for services rendered, amounting to 
$550, applied to Terrell for payment; +and thereupon Mrs, 
Bankhead, acting on advice given her by Terrell, let said Aber- 
nathy have, in part payment of his claim, personal property 
belonging to the estate of said decedent, of the value of 
$227.50, with the understanding that he was to make out his 
claim against the estate, and transfer it to her, she to pay him 
the balance of his claim, which was to be thereafter * estab- 
lished and agreed on;” and on 21st December, 1880, he ob- 
tained from her, as an additional payment on his claim, a bale 
of eotton belonging to said estate, of the value of 848.50. 
Afterwards said defendant Abernathy sold the property which 
he obtained from Mrs. Bankhead, and used the proceeds, Af- 
ter the complainant was appointed administrator of the estate 
of said decedent, Mrs. Bankhead claimed and retained certain 
personal property belonging to the estate, of the value of $443, 
as exempted to her under the statute; but refused to include 
in her exemption the personal property which she let the de- 
fendant Abernathy have in part payment of his claim, as de- 
manded by the complainant. Afterwards the complainant de- 
manded of her and the defendant Terrell the money which had 
gone into their possession after the decedent’s death, as above 
stated, and, after some delay, he obtained from them, in mone 
and receipted claims against the estate, $1,641.30; but the bal. 
ance of the money Mrs. Bankhead, acting under the direction 
and advice of Terrell, refused to deliver to him. 

The bill further charges that Mrs. Bankhead and the de- 
fendant Abernathy are insolvent; that the property which said 
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Abernathy had received was beyond the “reach of legal pro- 
cess; that Mrs. Bankhead’s delivery of said property was an 
“ election and selection” thereof as a part of her exemptions; 
that she and the defendant Terrell are executors in their own 
wrong and trustees /n énvitum of all said money and property, 
and the “defendant Abernathy is in the same condition as to 
the property converted by him;” and that “no court of law 
van force them to account as such trustees with complainant, 
and there is no other plain and adequate remedy provided in 
the other tribunals of this State.” The prayer of the bill is, 
that said defendants be decreed to be “trustees in invitum of 
all the property of the estate of complainant’s intestate taken 
into possession by them, and not already accounted for to com- 
plainant ;” that an account be taken of said matters; that a 
decree be rendered requiring Mrs. Bankhead and Terrell to 
deliver to the complainant “the said identical money in their 
hands;” and for general relief. 

The cause was heard on motion to dismiss the bill for want 
of equity; and on the hearing, the chancellor, being of the 
opinion that the complainant had a plain and adequate remedy 
at law, caused a decree to be entered, sustaining the motion 
and dismissing the bill; and that decree is here assigned as 
error. 


Nesmiru & Sanrorp and Warrs & Sons, for appellant. (No 
brief came to the hands of the reporter.) 


E. A. Power, contra. (1) The allegations of the bill do 
not make the defendant executors de son tort. Toller on Ex- 
ecutors, pp. 38-40; 1 Lomax on Executors, m. pp. 76-80; 1 
Williams on Executors, 148 ef seg.; Code of 1876, § 2636. 
(2) A court of equity has no jurisdiction of the case made by 
the bill, the complainant having a plain and adequate remedy 
at law.—Code of 1876, § 616; 1 Brick. Dig. p. 639, § 3 ef 
seq.; Prince v. Prince, 47 Ala. 283; 9 Porter, 636; 5 Jd. 
161; 1 Dan. Ch. Pr. 609; 1 Story’s Eq. Jur. § 458; Zhe State 
v. Bradshaw, 60 Ala. 239; Weakley v. Gurley, 60 Ala. 399; 
Clark v. Eubank, 65 Ala. 245; Stewart v. Stewart, 31 Ala. 
207; Sadler v. Robinson, 2 Stew. 522. 


SOMERVILLE, J.—It is our judgment that the bill in this 
case was properly dismissed for want of equity. The remedy 
of the complainant at law was clear, adequate, and complete 
for all purposes. When this is so, the remedy at law being 
neither doubtful nor obscure, the rule has always been that 
equity will decline to assert jurisdiction; and the statute merely 
re-affirms this well settled principle of equity jurisprudence. 
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1 Story’s Eq. Jur. $33; 1 Daniell’s Ch. Pr. 551; 1 Brick. Dig. 
» ERO, $3 Code, 1876, $ 616. 

If the defendants, or either of them, unlawfully took, re- 
ceived, interfered with, or converted any of the assets of Bank- 
head’s estate, the remedy by ¢rover, assumpsit, or detinue, 
would certainly be as efficacious as a suit in chancery, in the 
absence of some special ground of equitable jurisdiction, such 
as the necessity of discovery, complication of accounts, the 
wasting of the assets by insolvent parties, fraud, or other like 
sufficient reason. 

The jurisdiction of equity is sought to be maintained, as we 
understand the bili, only on two grounds: F%rst, to prevent a 
multiplicity of suits; and, second/y, wpon the theory that the 
defendants, by their wrongful acts, became executors de son 
tort, or in their own wrong. 

The first ground is entirely untenable, inasmuch as there are 
but three defendants to the bill, and at most but three suits at 
law would be necessary, and, perhaps, only two in the aspect 
of the alleged conversion being regarded as a joint one by two 
of the three, as to some of the property. 

The second ground is equally without merit. Conceding 
that the defendants were executors de son tort, by reason of 
their unauthorized meddling with the assets of the estate, they 
are not liable to creditors, as at common law, in such capacity. 
The statute so declares, and limits their liability to suits 
brought by the rightful executor or administrator, holding 
them responsible “for the value of all the property so taken or 
received, and for all damages caused by his [their] act to the 
estate of the deceased,” except as to property fraudulently 
conveyed by the intestate or testator, in reference to which the 
the old rule, not having been abrogated by the statute, remains. 
Code of 1876, § 2636. 

There can be no reason why actions against executors de son 
fort should constitute a class sv/ gener/s, and be excepted by 
the courts from the operation of the general rule, that in no 
ease will equity take jurisdiction where the remedy at law is 
plain and adequate. 

It is obvious that the powers of the Probate Court were 
fully adequate for the settlement of any contest between the 
administrator of the decedent and his widow, as to the exemp- 
tion of the personal property claimed by her. That court is 
constituted by the statute a special tribunal for the adjudica- 
tion of such contests, in the absence of some particular reason 
for the intervention of a court of equity.—Code, 1876, $ 2841; 
Darden v. Reese, 62 Ala. 311. 

Aflirmed. 
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Prickett & Maddox v. Sibert, Adm’r. 
Bill in Equity to Enforce Vendor's Lien. 


1. Vendor's lien; when does not pass with transfer of note.—Prior to 
the act of February 13th, 1879 (Pamph. Acts, 1878-9, p. 171), the trans- 
fer of a promissory note, given for the purchase-money of land, by de- 
livery merely, did not carry with it the right to enforce the vendor's lien 
on the land. 

, 4 Equitable mortgage ; what does not constitute-—The fact that a 
promissory note given for the purchase-money of lands contains a descrip- 
tion of the lands, does not create an equitable mortgage thereon for the 
unpaid purchase-money. 


Arrrat from Etowah Chancery Court. 
Ileard before Hon. N.S. Gratam. 


Denson & Disque, for appellants. 
Arken & Martin, contra. 


SOMERVILLE, J.—This isa bill filed to enforce a vendor's 
lien on certain lands which are described in the note for the 
purchase-money. The complainant claims as transferee of the 
note by de//very merely, and not by written assignment. 

The transfer was made prior to the act of February 13th, 
1879 (Pamph. Acts, 1878-7», p. 171), which expressly author- 
izes such transactions either by writing or delivery. Under the 
decisions of this court, therefore, it did not carry with it the 
right to enforce the vendor's lien on the land in controversy. 
Bankhead v. Owen, 60 Ala. 457; Hightower v. Rigsby, 56 
Ala. 126. 

The case of Bryant v. Stephens, 58 Ala. 636, it is true, 
holds that an equitable mortgage is created where the lands are 
described in the note given for the purchase-money. But this 
ease has been expressly overruled by this court in the recent 


ease of Tedder v. Steele, 70 Ala. 347. . 
The deeree of the chancellor must be reversed and the cause 
remanded. 
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Renfro Bros. v. Merryman & Co. 
Petition for Rehearing under the Statute. 


1. Rehearing under the statute; when applicant not without fault. 
Where a claimant to personal property levied on under an execution at- 
tended court on Wednesday and Thursday of the first week of the term 
to which the execution was returnable, with his testimony and attorney, 
ready to attend to the claim suit, but finding that the cause had not been 
docketed, he and his attorney left; and afterwards, on another day of 
said term, in the absence of the claimant and his attorney, and without 
notice to them, the cause was placed on the docket and on the same day, 
Without his testimony, tried, another.attorney who had been employed 
by the claimant in other cases, but not in the claim suit, through mis- 
take, and without the claimant’s knowledge, appearing for, and repre- 
senting him, of which the claimant knew nothing until after the adjourn- 
ment of the court,—he/d, that the claimant was not without fault, and 
hence, was not entitled to a rehearing under the statute, although he had 
a meritorious defense to the suit. 


Arrrat from Tallapoosa Cireuit Court. 

Tried before Hon. James E. Cons. 

This was an application for a rehearing under the statute by 
Renfro Bros., the appellants, and the facts ‘disclosed by the 
record are as follows: John Merryman & Co., the appellees, 
having recovered judgment in the Circuit Court of said county 
against John Chisholm, caused an execution to be issued thereon 
returnable to the fall term, 1880, of said court. The sheriff 
of said county having levied this execution on certain personal 
property, the appellants claimed the property, filing with the 
sheriff the statutory aftidavit and bond, which were, with the 
execution, returned to court. At the fall term, 1880, the ap- 
pellees recovered judgment against the claimants in the claim 
suit; and this application was made within four months there- 
after, when a svpersedeus of the execution was granted. At 
the spring term, 1881, the cause was tried before the court 
without a jury upon an agreed state of facts, which is substan- 
tially as follows: The claim, aftidavit and bond were interposed 
by Renfro Bros. before the fall term, 1880, of said court. 
Forney Renfro, one of the firm of Renfro Bros., visited Dade- 
ville, the county site, on Wednesday and Thursday of the first 
week of the court at said term, with his evidence and attorney, 
to attend to the case. The case was not docketed until Satur- 
day of said week, and after Renfro and his attorney had gone 
home. Another attorney, who had been employed in other 
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eases by the appellants, but not in said claim suit, through a 
mistake appeared as attorney for the appellants, and without 
their knowledge tried the case in the absence of their evidence, 
and lost it. Of this trial the appellants did not know any thing 
until after the adjournment of said court. Said cause was not 
docketed and set for trial on any particular day of said court 
by the clerk, but it was tried on the day it was docketed. To 
said suit the claimants had a meritorious defense. 

The court denied the motion, and dismissed the supersedeas, 
and the appellants excepted, and here assign said ruling as 
error. 

, 
W. J. Samrorp and J. M. Cuirron, for appellants. 


~T 


Name of counsel for appellee not disclosed by the record. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—A defendant prevented from making 
his defense, or a plaintiff from supporting his cause of action, 
by surprise, accident, mistake or fraud, without fault on his 
part, against whom a judgment is rendered in a court of law, 
may, within four months thereafter, obtain a rehearing upon a 
proper application.—Code of 1876, $$ 3161-71. The statute 
is intended to provide in the court rendering the judgment a 
less expensive and more speedy remedy than is afforded by a 
resort to a court of equity in such cases. The class of cases in 
which the statute authorizes the court of law to interfere, is 
precisely the class of cases in which a court of equity is ae- 
customed to afford relief against judgments at law; and in the 
numerous decisions which have been pronounced on the statute, 
this court has kept steadily in view the principles on which 
courts of equity proceed in granting the relief which a court 
of law may under its provisions extend. 

Waiving all other considerations, it is manifest the appellants 
were wanting in reasonable diligence in the prosecution of the 
elaim suit in which the judgment was rendered. The affidavit 
made by them, and the execution of the bond were the primary 
and initiatory steps in the institution of a suit; these intro- 
duced the suit into the Cireuit Court. Reasonables diligence 
required them to be active in the prosecution of the claim. 
The inadvertence of the clerk in omitting to enter the suit on 
the docket, it was their duty to cure by directing his attention 
to the omission. That omission did not work a discontinuance 
of the suit; and it was the duty of the clerk, when he discov- 
ered it, to rectify it by docketing the cause. When docketed, 
it was within the discretion of the court to call the cause for 
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trial at any time during the term, a particular day not having 
been set for the trial— Womack v. Bookman, 34 Ala. 38. 

With all the proceedings had during the term the appellants 
are conclusively presumed to have had notice, because the law 
devolved on them the duty of being present, until, by some 
positive action of the court, the cause was disposed of, or a dis- 
position thereof was made by agreement with the adverse 
party.—Speed v. Cocke, 57 Ala. 209. It was not without legal 
fault on the part of the appellants, that the judgment of which 
they complain was rendered against them. If they had exer- 
cised reasonable diligence, the diligence which the law exacts 
of all suitors, the meritorious defense they now prefer, could 
have been made available, preventing the judgment. The 
want of such diligence is as fatal to their right to relief as 
would be the absence of a meritorious defense. 


Attirmed. 





Sims v. Knight. 


Bill in Equity to enforce the Specific Performance of a 
Contract to convey Land. 


1. Construction of Contract.—s. & T1., being seized and possessed of 
a tract of land, entered into a contract with B., by which they agreed to 
sell to B. x certain tract of lind, and to convey the same to him on pay- 
ment of the purchase-money; 6. agreeing to pay a stated amount in 
cash, to give his promissory notes for the balance, payable respectively 
on the first days of January, 1877, 1878 and 1879, and to execute to 8. & 
Il. a mortgage on the crops of cotton to be grown by him on said land 
during the years 1877, 1878 and 1879, as security for the payment of said 
notes, and to ship all of said crops of cotton to them, te be by them sold 
and the proceeds applied to the extinguishment of such of said notes as 
might be then unpaid. On the same day 8. & H. executed to B. a bond, 
conditioned to convey the land upon the full payment of the purchase- 
money therefor; and B. made the cash payment, gave his notes as agreed 
on, and executed to S. & H. 2 mortgage on said cotton crops, reciting that 
it was executed to ‘ more effectually secure the payment of said promis- 
sory notes as they respectively mature ;’’ providing that, upon payment 
of the notes at maturity, the mortgage should become void, and contain- 
ing a power of sale on default in the payment of the notes. or either of 
them, the proceeds of sale, after paying the expenses of the sale, to be 
applied to any balance that might be then due and unpaid on the notes. 
These notes B. paid at or before their maturity, but shipped no cotton to 
S. & H.—Held, on bill filed by B. for a specific performance of the con- 
tract of sale, 

1. That the contract of sale, the bond for title and the mortgage, hav- 
ing been executed on the same day, by and between the same parties, and 
relating to the same subject-matter, must be construed together as one 
and the same transaction. 
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2. That the agreement to execute the mortgage and the mortgage as 
executed were intended as additional security for the payment of the 
notes, and the stipulation for the delivery of the cotton was only inserted 
for the purpose of making the security more certainly available ; that the 
payment al the notes at maturity was a compliance with the agreement 
and a satisfaction of the mortgage, and that B. was entitled to a specific 
performance of the contract. 


Aprrat from Hale Chancery Court. 
Heard before Hon. Cuartes Turner. : 


The bill in this cause seeks the specific performance of a 
contract executed by Thomas W. Sims and Dempsey [arrison, 
as vendors, by which they agreed to convey certain lands to 
Parham N. Booker, and was tiled on 21st October, 1879, by 
Eva H. Knight and Martha K. Booker, claiming, by a written 
assignment, the rights and interest of the said Parham N. 
Booker under said contract, against Thomas W. Sims, Parham 
N. Booker, and the personal representative and heirs at law of 
Dempsey Harrison, who departed this life, intestate, after the 
execution of said contract. On the hearing, the chancellor 
‘aused a decree to be entered granting the relief prayed, and 
also tiled an opinion, which is substantially adopted by this 
eourt. The opinion of the chancellor sufticiently states the 
ease made by the record, and is as follows: 

Turner, Cu.-—* Sims & Harrison, as judgment creditors of 
Booker and Knight, acquired title to lands known as the * Peck 
Place’ by purchase at execution sale. Pending and subject to 
the right of redemption, in settlement of all claims against 
Booker and Knight, they entered into a contract bearing date 
April 4th, 1876, in and by which they agreed upon their part 
to sell to Parham N. Booker the ‘Peck Place, and to convey 
the same to him upon full payment of the purchase-money, and 
to execute bond for titles. On his part Parham N. Booker 
agreed: rst, to pay tive thousand dollars in cash; second, to 
execute promissory notes for the balance, payable in specified 
sums respectively on January Ist, 1877, 1878, 1879 and 1880, 
with the privilege of anticipating payment, at a discount of ten 

er cent.; third, to retain the presence and services of Ed. W. 
Riahes and Wm. N. Knight in the management and cultiva- 
tion of the place, to which they also agreed ; fourth, to execute 
a mortgage upon the crops of cotton to be grown on said lands in 
the years 1877, 1878 and 1879, so as to secure the payment of 
said notes, or so much as should remain unpaid, and to ship all 
of said erops to Sims & Harrison, to be by them sold and the 
proceeds applied to the extinguishment of such of said promis- 
sory notes as may then be unpaid. 


“On the same day Sims & Harrison executed their bond for 
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title in the usual form, binding themselves to make conveyance 
of the land upon the payment of $14,745.06, said bond to be 
void upon a redemption from the sale under which they held. 
On the same day Parham N. Booker executed to Sims & Har- 
rison a mortgage upon the crops to be raised upon the place 
during the years 1877, 1878 and 1879. 

“The purchase-money stipulated to be paid has been paid, 
and the assignees of Parham N. Booker seek by this bill a con- 
veyance of the land. 

“The defendants Sims & Harrison object to such a decree, 
because they say that, by the terms of the contract, and as part 
consideration for the sale, the crops for three years were to be 
shipped to them, upon the sale of which they expected commis- 
sions as merchants; that none of said crops were shipped, and 
the contract was not in that respect complied with. They, 
therefore, insist that before the complainant can have a specific 
performance of the contract, they must compensate them for 
the loss of said commissions. 

* The case hinges solely upon the construction to be given to 
the contract between these parties, as evidenced by these three 
instruments. These instruments, having been executed upon 
the same day, between the same parties, and touching the same 
subject-matter, are to be construed together, as evidence of one 
transaction, and effect given, as far as possible, to each; the ob- 
ject of such construction being to arrive at the intention of the 
parties. 

* Exhibit *A* to the bill is to be construed and treated as the 
memorandum of the original contract or agreement of the par- 
ties; and Exhibits *B* and ‘Cy as the execution and carrying 
into effect of the stipulations of said agreement. By the origi- 
nal agreement Sims & Harrison sold the land, and obligated 
themselves to give a bond for titles. Exhibit ‘ B’ is the bond 
which, in accordance with that obligation, they executed, and 
which complainants’ assignor accepted as a compliance there- 
with. This instrument is a straight-out bond for the convey- 
ance of land upon the payment of certain sums at certain fixed 
times. Standing by itself, it presents no other consideration 
for the conveyance than the payment of the money. In that 
respect it is in strict compliance with the terms of the original 
memorandum. In paragraph numbered 1 of that agreement, 
Sims & Harrison agree to make conveyance ‘upon the full and 
complete payment of the purchase-money of the same, as here- 
inafter stipulated. In argument an attempt is made to refer 
the expression, * hereinafter stipulated,’ to all the subsequent 
stipulations of the agreement. The natural and logical refer- 
ence is to the next sueceeding paragraph, which prescribes the 
amount and times of payment, and is, in fact, the only stipula- 
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tion in the memorandum as to the payment of the purchase- 
money; and it ixsupon payment, and upon payment only, that 
the bond is conditioned, and the agreement to sell and convey 
is predicated. This construction becomes all the more appa- 
rent, when we turn to the mortgage, and observe the construe- 
tion which the parties themselves put upon their agreement. 
This mortgage is in the usual form of a crop mortgage. It re- 
cites the execution of the notes for the purchase of the land, 
and the security of the land therefor; recites a willingness upon 
the part of the grantors therein ‘more effectually to secure the 
yayment of said promissory notes as they respectively mature.’ 

‘he defeasance is in the following words: ‘This conveyance is 
intended as a mortgage to secure the payment of said promissory 
notes at the maturity thereof respectively, and upon such pay- 
ment these presents shall become void. But if default be made 
in the payment of said promissory notes, or any one of them, 
in every such case the said grantees are liereby authorized and 
empowered to take possession of the personal property herein 
conveyed, and sell the same in the city of Mobile, in the usual 
course of trade, or at public outery in the town of Greensboro, 
in said county of Hale, after ten days notice of the time, terms 
and place of sale, either by posters or hand-bills, or in some 
newspaper published in said county; the proceeds of such sale 
shall be applied to paying the expenses of making said sale, and 
then to the payment of such of said promissory notes as may 
be then due and unpaid.’ 

“The sole purpose of this instrument is security for the pay- 
ment of the purchase-money notes; and it is only upon failure 
to pay, that the mortgagee is entitled to sell the crops to be 
raised, and then only to the extent of the amount of the pur- 
chase-money remaining unpaid. This instrument was executed 
and accepted as a compliance with the terms of the original 
memorandum; and if the intention of the parties is to be de- 
rived from the plain, unambiguous language of these instru- 
ments, construed as one, it is evident, that no idea of commis- 
siuns upon the sale of crops entered into the minds of the par- 
ties, as forming any part of the consideration for the purchase 
of the lands. Even in the agreement itself no mention is made 
of commissions, and a strict construction of the clause thereof 
in regard to the shipment of crops would exclude all idea that 
Sims & Harrison were to have any commissions upon sales, the 
language being, ‘and to ship all said crops to said Sims & Har- 
rison, to be by them sold and the proceeds applied to the ex- 
tinguishment of such of said promissory notes’ as may be then 
unpaid. In order to infer from this expression a promise to 
pay or allow commissions upon saies, we must add something 
to the words used, or infer that Sims & Harrison were cotton 
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commission merchants, and were to sell in the regular course of 
trade, which nowhere appears in the agreement. The mort- 
gage, however, provides that, in the case of a sale of crops to 
satisfy the debt, the expenses should be first paid from the pro- 
ceeds of said sale; but the agreement provides that the proceeds 
(without any allowances) should be applied to the debt. Unin- 
fluenced by any custom among commission merchants, I should, 
upon reading this agreement, conclude that there was one com- 
mission house willing to receive a debt due them, with interest, 
without exacting commissions upon the sales of cotton raised 
upon the lands held by them as security for such debt. 

“The sole consideration expressed in, or to be inferred from: 
these instruinents, is the money stipulated to be paid for the 
land. Upon the payment of the money, the obligation of the 
purchaser was discharged, and his equitable right to the lands 
perfected. All the other stipulations of the agreement were 
designed as security for the prompt payment of the money 
consideration.” 

The decree rendered is here assigned as error. 


Tuos. Seay, for appellant. 
James G. Garrerr, contra. 


STONE, J.—The only argument urged for reversal rests on 
the averment that, in addition to the payment by Booker of the 
purchase-price of the land, ie bound himself to deliver to Sims 
& Harrison for sale the cotton crops to be grown on the plan- 
tation during the years IS77, 1878 and 1878; and that he had 
failed to do so. This argument rests for its support on the 
agreement of bargain and sale, executed by all the parties. 
Even if that agreement be considered alone, we doubt if the 
foregoing is its true interpretation. The mortgage to be given 
on the crops was manifestly intended as security for the pay- 
ment of the purchase-money, and the stipulation for delivery 
was only inserted for the purpose of making the security more 
certainly available. 

But the agreement of bargain and sale must not be construed 
alone. Carrying out its stipulations, the vendors, Sims & Har- 
rison, executed a bond to Booker, conditioned to make him 
title on the payment of the purchase-noney notes, without a 
word said about the delivery of cotton; and Booker, the pur- 
chaser, executed a mortgage on the crops, expressly stipulating 
it was given to secure the purchase-money notes, and to be void, 
if the notes were paid at maturity. It is admitted as fact, by 
agreement found in the record and signed by all the counsel, 
that the first three of the purchase-money notes were paid as 
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they severally matured, and the last was paid nearly a year be- 

fore its maturity. We fully concur with the chancellor in the 

relief he granted, and substantially in the arguments by which 

he reached his conclusions. 


Attirmed. 


Gordon, Rankin & Co. v. Tweedy. 


Bill in Equity by Creditors to set aside Fraudulent Con- 
veyance. 


l. Husband and wife; competency as witnesses for each other.—In civil 
cases, husband and wite are competent witnesses for each other, to prove 
anv fact that did not come to their knowledge through the channel of the 
conjugal relation or which is manifestly not contidential. This embraces 
all matters which must have been intended by them to be made public, 
and the disclosure of which would not be a violation of marital confi- 
dence, or tend to engender matrimonial discord. 

2. Consideration of deed to land assailed for fraud; admissibility of 

parol evidence as to.—When a deed to land, reciting a valuable considera- 
tion, is assailed for fraud by creditors of the grantor, it may be sustained 
by parol proof of a valuable consideration different from that expressed 
or recited, provided it is of the same general character, and not incon- 
sistent with it; as the promissory notes of a third party, instead of 
money ; or stock in a railroad corporation other than that recited in the 
deed. 
3. Release of dower hy the wife, as consideration of conveyance to her 
by the husband.—The release by a married woman of her inchoate right 
of dower in her husband's lands, may be a valuable consideration for a 
conveyance of other lands to her by the husband, whether the release is 
executed contemporaneously with the execution of the deed, or in pursu- 
ance of a previous agreement; but such contracts between husband and 
wife must be reasonable and free from fraud, in order to be sustained in 
a court of equity, when the husband’s deed to her is attacked by cred- 
itors, and should be especially scrutinized when the husband is at the 
time insolvent, or in failing circumstances. 

4. Value of inchoate right of dower, when consideration for a deed; 

how estimated.—In a suit in equity by creditors of the husband to have a 
deed to land, éxecuted by him to his wife, set aside as fraudulent and 
void, standard annuity tables, founded in human experience and observa- 
tion, furnish the proper rule by which the court should ordinarily be gov- 
erned in computing the probable value of the wife’s inchoate right of 
dower in lands, conveyed by the husband toa third party, the release of 
which forms a part of the consideration of the deed to her, which is as- 
sailed by the husband’s creditors; but in no event should the value of 
the dower interest exceed one-sixth of the value of the lands. 
5. Deed assailed for fraud; burden of proof on grantee.-—When a con- 
veyance is assailed by creditors of the grantor on the ground of fraud, 
the burden of proof is on the grantee to establish the existence, the 
amount, and the validity of the recited consideration. 

6. Transfer of stock in a private corporation; when can not be proved 
by parol.—When a transfer of stock ina corporation is shown to have 
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been entered on the books of the corporation, it can not be proved by 
parol or secondary evidence, unless a proper predicate is first laid 
therefor. 

7. Husband’s liability to the wife for interest on her statutory separate 
estate.—Under the statutes regulating the estates of married women, the 
husband is not liable for interest on moneys belonging to the statutory 
separate estate of his wife which were used, or converted by him; and 
hence, interest thereon is not such a consideration as will support a con- 
veyance by him to her, when assailed by his creditors on the ground of 
fraud. 

8. Husband's liability for interest on wife's equitable estate.—Nor is the 
husband tiable for interest on moneys belonging to his wife’s equitable 
estate, which he has used or converted, in the absence of an agreement 
on his part to pay interest, or an express dissent on her part to the use 
thereof by him; and, hence, interest thereon will not support a convey- 
ance by him to her, when assailed by creditors, in the absence of such 
agreement on his part, and of such dissent on her part. 

9. Inadequacy of price, a badge of fraud; when fraud will be infe rred 
from it alone. —Inadequacy of price is a badge of fraud; and when the 
inadequacy is so great as to shock the conscience—when the price is so 
far below the market value of the property, as to strike the understanding 
of an honest and intelligent man with the conviction that the sale never 
could have been made in good tuith—fraud may be inferred from it alone ; 
and the case is strengthened when other badges of fraud, such as the 
embarrassed pecuniary condition of the debtor, the pendency of suits 
against him, ete., are also shown. 

10. When conve yance of land Trauduli nt Jor inadequacy of considera- 
tion.—The deed attacked by creditors of the grantor in this case, tested 
by the principles above stated, is held constructively fraudulent; con- 
veying, as it does, to the wife of the grantor a tract of land worth be- 
tween $4,000, and $5,000, the consideration therefor being a relinquish- 
ment by her of her inchoate right of dower in another tract, which the 
husband had sold and conveyed, the value 6f which is not satisfactorily 
shown, an indebtedness for railroad stock worth $485, the alleged prop- 
erty of the wife, which the husband had sold, and converted, the transfer 
of which to the wife is not proved by legal evidence, and a further in- 
deb:edness to the wife for moneys belonging to her, which he had used, 
and interest thereon, amounting to $646; it also being shown that at the 
time of the execution of the conveyance, the husband was financially 
embarrassed. 

ll. Deed constructively Fraudulent; when a security for re al considera- 
tion shown.—When a deed is fraudulent in fact, and, for that reason, 
void as against existing creditors of the grantor, it will not be permitted, 
on attack by the creditors, to stand for the purpose of re-imbursement or 
indemnity to the grantee; but when, as in this case, it is only construe- 
tively fraudulent by reason of inadequacy of consideration, and financial 
embarrassment of the grantor at the time of its execution, it may stand 
as a Valid security for the consideration actually paid. 

12. When transfe r of choses in action held Tree from fraud.—lit was 
further held in this case, that a transfer of choses in action, made by a 
husband, who was in failing circumstances, to his wife, was free from 
fraud, actual or constructive ; it being shown that the transfer was based 
on an adequate consideration, and it not sufficiently appearing that, if 
there was a fraudulent intent on the part of the grantor, the grantee par- 
ticipated therein. 

15. Parol agreement to convey lands; when statute of frauds not appli- 
cable to.—A parol agreement between husband and wife, by whieh he 
agreed to convey to her lands or other property, in consideration of a 
relinquishment of her inchoate right of dower in other lands which he 
desired to sell and convey, may be proved by her in support of a convey- 
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ance executed to her by the husband, reciting a valuable consideration, 
not inconsistent with that sought to be proved, as against creditors of 
the husband, attacking the conveyance on the ground of fraud. Such an 
agreement is enly voidable under the statute of frauds, and the protection 
of the statute can not be invoked by the creditors, if the benefit thereof 
is repudiated by the husband. 

14. Executed contracts; statute of frauds not applicable to.—Such 
agreement having been executed, the statute of frauds has no application. 

15. Earnings of the wife the property of the husband.—At common 
law, the earnings of the wife during coverture belonged to the husband ; 
and this principle is not abrogated by our statutory system. 


Apreat from Lawrence Chancery Court. 

Heard before L. B. Coorrr, Esquire, Special Chancellor. 

The bill in this cause was filed on 27th May, 1875, by Gor- 
don, Rankin & Co., Adams, Thorne & Co., and others, creditors 
of Robert E. Tweedy, against him and his wife, Harriet O. 
Tweedy, for the purpose of having set aside and cancelled, as 
fraudulent and void, a deed executed by Robert E. Tweedy to 
his wife, of date 13th November, 1873, conveying to her a 
certain tract of land in Lawrence county, particularly described, 
and containing about three hundred and twenty-eight acres; 
and certain assignments and conveyances of personal property, 
consisting of horses, mules, cows, ete., and of a large number 
of notes, accounts and other choses in action, mortgages and 
liens, alleged to have been made and executed by him to her; 
and for the purpose of pursuing certain moneys, alleged to 
have been paid by him to her, into property purchased with 
such money; and for the purpose of subjecting to sale for the 
payment of complainants’ demands, the property so conveyed, 
transferred and purchased, as well as a certain other tract of 
land, alleged to have been sold and conveyed by one Harris to 
Mrs. Tweedy “in satisfaction of adebt which he owed said Robert 
E. Tweedy.” The bill also seeksa discovery of the property and 
choses in action conveyed and assigned by him to her, and of 
the money realized therefrom, or collected thereon, and of the 
amount of money which he had paid to her. The bill charges 
that, at the time of the execution of the several conveyances 
and assignments, Robert E. Tweedy was insolvent; that said 
conveyances and assignments were without valuable considera- 
tion, and were executed and accepted for the purpose of hin- 
dering, delaying and defrauding the complainants, and the other 
creditors of the said Robert E. Tweedy. The indebtedness of 
Robert E. Tweedy to the complainants aggregated a sum ex- 
ceeding $10,000, on most of which judgments had been ob- 
tained prior to tke filing of the bill. It is not averred or 
shown, however, when the several suits at law were com- 
menced ; the only testimony on this point being that he “ was 
sued in the latter part of 1873,” and that some of his debtors 
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were garnisheed in February, 1874; but some of the judgments 
were obtained in the early part of 1874, and the others in the 
latter part of that year. The complainants’ demands, how- 
ever, were contracted prior to the 13th November, 1873, and a 
large portion of them matured before that date. A copy of 
the deed from Robert E. Tweedy to his wife, of date Novem- 
ber 13th, 1873, is made an exhibit to the bill. The considera- 
tion of the deed, as recited therein, is the following items of 
indebtedness owing by him to her, to-wit: (1) $315, the pro- 
ceeds of the sale of thirty shares of “N. & Chattanooga R. 
R. stock,” and $170, the proceeds of the sale of seventeen 
shares of “M. & C. R. R. stock,” which stock belonged to 
Mrs. Tweedy, “as part of her separate estate,” and had been 
sold by him, and the proceeds applied to his own use and 
benefit ; (2) $646, a sum theretofore received by him as part of 
the distributive share of his wife in the estate of her father, 
which he had also applied to his own use and benefit; and 
(3) the release by Mrs. Tweedy of her inchoate right of dower 
in a certain tract of land, in Lawrence county, containing 
twelve hundred and eighty acres, his interest in which he, as 
one of the firm of Tweedy, Houston & Co., had conveyed, on 
19th Mareh, 1870, for a valuable consideration, to Houston & 
jynum. It is further recited that this right of dower was an 
obstacle to the making of a perfect and complete title, and 
that Robert E. Tweedy promised his wife, that, if she would 
release it, he would thereafter purchase other lands of equal 
value to her right of dower in said tract, and have the title 
thereto conveyed to her; and that thereupon she released it. 
As required by the bill, the defendants answered under 
oath, each separately. They admit the execution of the deed 
of 13th November, 1873, and aver that the consideration there- 
for was as is recited therein. It is also stated in the answer of 
Robert E. Tweedy, and substantially reiterated in his wife’s 
answer, that “the amount of $315, proceeds of sale of thirty 
shares of N. & C. R. R. Stock, and $170, proceeds of sale of 
M. & C. R. R. stock, are the correct amounts of money belong- 
ing to the separate estate of respondent s wife, received and 
used | by him on 5th November, 1872, including interest to No- 
vember 13th, 1873, the date of the said conveyance. On Sep- 
tember Ist, 1869, respondent received from ‘the estate of IL 
C. Featherstone, father of H. O. Tweedy, 8600, being part of 
her distributive share in the said estate, and, at the same time, 
with her consent, he retained the same upon loan and applied 
it to his own oe paar This, with S46 interest thereon to No- 
vember 13th, 1873, makes the sum of $646, as stated in the said 
deed.” They also aver that Mrs. Tweedy’s right of dower in 
the tract conveyed to Houston & Bynum was worth $2,000. 
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They admit that in January, 1874, Robert E. Tweedy assigned 


to his wife an account due him from R. N. Harris for 8675.75, 
and, on 4th February, 1874, an account due him from Gibson 
& Co., for $1,667, and a note made by W. C. Sherrod for $1,053, 
dated January Ist, 1874, and payable to him one day after date; 
but they deny that he ever transferred or assigned to her any 
other choses in action, or any other personal property whatever. 
Certain debts which Robert E. Tweedy owed his wife, it is 
averred in both answers, constituted the consideration for the 
assignment of these choses in action. These debts are averred 
to be as follows: (1) Proceeds of the sale of a carriage owned 
by Mrs. Tweedy, as “a part of her separate estate,” made by 
him on Ist October, 1865, which he retained with her consent 
as loaned money, and appled to his own use, $500, and interest 
thereon to 4th February, 1874, $333.30; (2) money borrowed 
by him from her on Ist January, 1866, which also belonged to 
her “as part of her separate estate,” $1,672, and interest there- 
on to 4th February, 1874, $1,000.24; (3) moneys received by 
him on Ist February, 1866, on her distributive share in her 
father’s estate, which he also applied to his own use, $250, and 
interest thereon to 4th February, 1874, 8160; (4) proceeds of 
the sale of a buggy owned by Mrs. Tweedy “as part of her sep- 
arate estate,” collected by him on Ist January, 1870, and by 
him retained with her consent as money borrowed from her, 
and applied to his own use, $455, and interest thereon to 4th 
February, 1874, $145; and (5) the sum of $3,000, which, it is 
averred, he owed her in consideration of a relinquishment of 
her right of dower, made by her on 4th February, 1874, in two 
certain tracts of land, situate in Limestone county, one of 
which, containing seven hundred and twenty acres, he sold and 
conveyed to James Trabue, and the other, containing one hun- 
dred and sixty acres, he sold and conveyed to Wheat & Chesney, 
both in payment of debts which he severally owed to said 
grantees. It is further averred that Mrs. Tweedy was unwil- 
ling to join her husband in the execution of these deeds, but 
finally did so, on his promise to “indemnify” her to the amount 
of $3,000, and, in payment of that sum, and the other debts 
which he owed her, to transfer to her “good claims or prop- 
erty” to the amount thereof; and that $3,000 was a fair and 
reasonable valuation of her dower interest in said lands. 

The defendants, in their answers, also admit that Mrs. 
Tweedy purchased from R. N. Harris a certain tract of land, 
particularly described, which lies contiguous to the lands con- 
veyed to her by her husband, by the deed of November 13th, 
1873, at and for the sum of $3,500, one-third of which by the 
terms of the sale, was to be paid on 1st January, 1875, and the 
balance, with interest, on Ist January, 1876. The first install- 

VOL. LXXI. 











1881.] OF ALABAMA. 207 

[Gordon, Rankin & Co. v. Tweedy. J 
ment of said purchase-money she paid, partly by a balance due 
from Harris on the account which he owed her husband, and 
which had been transferred by him to her, as above stated, and 
partly in money belonging to her. The balance of the — 
money had never been paid, and no deed to the land had been 
executed to her by Harris. 

They also admit that Robert E. Tweedy paid to his wife, on 
Ist April, 1874, $1,600, in money, and aver that this amount 
was paid to her in part payment of what he owed her. They 
positively deny that there was any fraud in the several trans- 
actions above mentioned, and aver that they were all made in 
good faith. Robert E. Tweedy also denies that he was insolvy- 
ent or in failing circumstances on 13th November, 1873, but 
avers that he was then engaged in a flourishing mercantile bus- 
iness, that his credit was then good, and that he met his peecu- 
niary engagements as they matured “to the entire satisfaction 
of merchants with whom he was dealing.” He further denies 
that he “considered himself insolvent” on 4th February, 1874, 
and avers that he then considered his assets fully sufticient to 
meet all his liabilities, and that such would have been the ease, 
had it not been that “he was subsequently prevented by un- 
toward circumstances from collecting the claims due him.” 
Both he and Mrs. Tweedy deny that she, at the dates of said 
transactions between them, or prior thereto, had any knowl- 
edge, or information leading her to believe, that he was then in- 
solvent, or in embarrassed pecuniary circumstances. 

The evidence introduced on behalf of the complainants tend- 
ed to show, among other things, that, during the year 1873, 
and prior thereto, Robert E. Tweedy was engaged in a large 
mereantile business in the town of Courtland, in this State; 
that the larger portion of his sales were on credit; that on 13th 
November, 1873, he was financially embarassed, if not insolv- 
ent, and his creditors were pressing him for payment; that in 
January, 1874, he sold his stock of goods, which bad been 
greatly diminished, to one of his creditors for $800, in payment 
of a debt, and then ceased business; that thereafter, during the 
years 1874 and 1875, up to the time of the filing of the bill in 
this cause, he and his wife were living on the tract of land 
bought by her from [Harris,and that they were farming thereon, 
as well as on the tract conveyed to her by his deed of Novem- 
ber 13th, 1873; that both tracts had been improved after they 
were acquired, on the Harris tract a dwelling-house having 
been erected; and that certain personal property, plantation 
supplies, ete., had been purchased in the name of Mrs. Tweedy, 
and she was in possession of such personal property. It was 
also shown that Robert E. Tweedy purchased the land which 
he conveyed to his wife by the deed of November 13th, 1873, 














208 SUPREME COURT (Dec. Term, 
(Gordon, Rankin & Co. v. Tweedy. J 

from George W. Foster, on Sth Nevember, 1873; and his deed 

from Foster was read in evidence. That deed recites its eon- 

sideration to have been $6,560, to him “in hand paid,” ete. 

This land was also shown to have been then worth from $10 to 

$15 per acre. 

The depositions of the defendants were read in evidence on 
their behalf. To the introduction of these depositions the com- 
plainants separately objected, on the ground that the witnesses 
were husband and wife, and, therefore, incompetent; but the 
chancellor overruled their objections. Their testimony touch- 
ing the facts necessary to an understanding of the opinion, ex- 
cept as hereinafter stated, is substantially set forth in the fore- 
going statement of the contents of their answers. Robert E. 
Tweedy further testified that he purchased the land which he 
eonveyed to his wife by the deed of November 13th, 1873, 
from George W. Foster, jr., to whom his father, George W. 
Foster, sr., had given it, and received a deed therefor from 
the latter * to save the trouble of making two deeds in place of 
one;” that he paid for this land in an account of S800 which 
George W. Foster, sr., owed him, and in debts of George W. 
Foster, jr., part of which had been contracted with, and was 
owing to witness, and the balance he bouglit up at fifty cents on 
the dollar, the face of the paper which went in payment for 
the land being about 86,500; that George W. Foster, jr., was 
then insolvent, and witness did not consider the debts against 
the younger Foster worth as much as fifty cents on the dollar. 
The complainants objected to the testimony of the witness in 
reference to the consideration of the Foster deed, on the ground, 
among others, that it established a different consideration from 
that expressed in the deed. This objection was overruled by 
the chancellor. Mr. Tweedy further testified that this land 
was not worth more than $3,000 when Foster conveyed it to 
him, and when he conveyed it to his wife. He further testified 
that the deed by him to his wife recited the true consideration 
paid him by her for the land, except that there was a clerical 
error in the recital of the indebtedness of $315, the proceeds 
of the sale of thirty shares of “VV. & Chattanooga R. BR. stock; 
that that item of the consideration was in fact the proceeds of 
the sale of Nashville & Decatur R. PR. stock, whieh she had 
acquired from her father’s estate; that the seventeen shares of 
the Memphis & Charleston Railroad stock mentioned in the 
deed, was stock purchased from one McMahon in 1869, but was 
not transferred until August, 1870; that he gave this stock to 
his wife, and when the transfer was made on the books of the 
company, it was made by his direction to his wife, and that 
when the property was sold, it was sold as her property, and 
the proceeds applied to his own use. It was further shown 
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by this witness that his promise to convey lands and other 

roperty to his wife in consideration of her releasing her dower 
interest in the lands conveyed by him to Houston & Bynum, 
and to Trabue and Wheat & Chesney, were not in writing. 
The complainants objected to that part of his tesimony in ref- 
erence to these promises, on the grounds, (1) that such prom- 
ises were not in writing, and (2) because the effect of the testi- 
mony as to the promise in reference to the lands conveyed to 
Houston & Bynum was to establish a different consideration 
for the deed of November 13, 1873, from that expressed there- 
in. They also objected to “his proving any transfer of any rail- 
road stock to his wife, on the ground that the transfer was 
in writing, and the testimony offered was secondary. The 
chancellor overruled these several objections. He further 
testitied that his interest in the lands which he conveyed to 
Houston & Bynum was worth over $5,000; that his wife relin- 
quished her dower in said lands in consideration of his paying 
her * $2,000 in other property ;” that his opinion was that his 
“wife’s expectaney of dower in this land was worth $2,000, or 
more ;” and that he was then “a man in good health and stout.” 

Mrs. Tweedy, in her deposition, testitied, that the claim on 
Gibson & Co., which her husband transferred to her, was after- 
wards settled by her taking the note of E. C. Ashford, a sur- 
viving partner of Gibson & Co., but that the note had never 
been paid. And on cross-examination touching property which, 
as she testified, she had purchased, she stated that she had made 
$250 taking boarders, but it is not shown when she made this 
money. Both she and her husband explain how she acquired 
the 81,672 which, as they testify, and allege in their answers, 
he borrowed from her in 1866, and which formed a part of the 
indebtedness supporting the assignment made on 4th February, 
1874, and the payment made by him to her in April, 1874. 
They also examined as a witness O. H. Bynum, whose testimo- 
ny tended to show, that W. C. Sherrod was very much embar- 
rassed financially in February, 1874, and that his paper was 
not then worth more than fifty cents on the dollar. 

On the hearing, had on pleadings and proof, the chancellor 
was of the opinion that the several transactions between the 
defendants were shown by the evidence to have been free from 
fraud and based on a valuable consideration, and caused a de- 
cree to be entered, dismissing complainants’ bill. That decree 
and the rulings on the evidence, noted above, are here assigned 
as error. 


Joun Pretan and Josep) Wee ter, for appellant. 


R. O. Picxert, contra. 
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SOMERVILLE, J.—It is now settled by the past decisions 
of this court, since the act removing, with certain exe eptions, 
all disqualification based on the fact of being a party to a suit, 
or interested in the issue tried, that, in civ77 cases, husband and 
wife are competent witnesses for or against each other, to prove 
any fact which did not come to their knowledge through the 
channel of the conjugal relation; or, in other words, any trans- 
action which is manifestly not confidential. This rule would 
clearly embrace all matters which must have been /ntended by 
them to be made public, the disclosure of which would be no 
violation of marital contidence, or tend to engender matrimonial 
discord. And such seems generally now to be the settled 
weight of authority also in other States,—( hapman v. Hold- 
ing. 60 Ala. 522; Sumner v. Cook, 51 Ala. 521; Rowland 

Plummer, 50 Ala. 182; Robison v. Robison, 44 Ala. 227; 
Stuhln uller v. Ewing, 39 Miss. 447; Crook v. Henry, 25 Wis. 
569; 1 Greenl. Ev. §$ 337; 1 Whart. Ev. $s 428-431. The 
chancellor did not err in admitting the deposition of the ap- 
pellee, Tweedy, or that of his wife. 

When a deed or other conveyance is assailed for fraud, it is 
competent to sustain its validity by parol proof of any consid- 
eration other than that expressed, provided the two considera- 
tions be consistent, or of the same general character. It did not 
vary the legal effect of the deed from Tweedy to his wife to 
show that a portion of the consideration was the proceeds of 
the sale of certain stock in the Nashville & Decatur Railroad 
Company, though recited to be stock of the Nashville & 
Chattanooga Railroad Company. So the notes of Foster were 
as much a valuable consideration as the money consideration 
recited in the deed which was executed by him to Tweedy. 
The evidence as to the real consideration of these instruments 
was properly admitted—1 Whart. Law Ev., ss 1046-1047; 
Mead v. Steger, 5 Port. 498; Hinde v. Longworth, 11 Wheat. 
199; Hair v. Little, 28 Ala. 236; 1 Parsons Notes & Bills, 
194; Ramsey v. Young, 69 Ala. 157. 

The release by a married woman of her inchoate or con- 
tingent right of dower in lands owned by her husband, of 
which she is lawfully dowable, may constitute a valuable con- 
sideration for the execution of a deed by him to her. And the 
same is true, whether the release be made contemporaneously 
with the deed, or pursuant toa preceding agreement.—//oot 

Sorrel, 11 Ala. 386; Bump on Fraud. Con. 303; Bank of 
U.S. v. Lee, 13 Pet. 107. Yet such a contract must be reas- 
onable and free from fraud in order to be sustained in equity, 
and should be especially scrutinized, when made to a wife by : 
husband who is insolvent or in failing cireumstances.—2 Serib- 
ner on Dower, 7-8; Quarles v. Lacy, 4 Munf. 251; Burwell’s 
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Ex’r, v. Lumsden, 24 Gratt. 443; 8. C. 18 Amer. Rep. 648. 
We are of the opinion that the deed bearing date November 
13, 1873, executed by the appellee, Tw eedy, to his wife, is, 
under all the facts of this ease, constructiv ely fraudulent, and 
can not be sustained. The lands conveyed by this deed had 
been purchased from one Foster, but a few days before, upon a 
recited consideration of over sixty-five hundred dollars. Ma- 
king due allowance for the fact that they were partly paid for 
in Foster’s own paper, purchased at fifty cents on the dollar, it 
is a fair inference, from all the testimony, that they were worth 
not less than four or five thousand dollars. We deem the con- 
sideration of the conveyance to be grossly inadequate. It is 
recited to be the proce eeds of certain railroad stock alleged to 
belong to the wife which, the testimony shows, sold for the sum 
of tour hundred and eighty-five dollars ; the further sum of six 
hundred and forty-six dollars received as a part of the distribu- 
tive share of Mrs. Tweedy in her father’s estate and used by 
the husband; and the release by the wife of her contingent 
dower interest in certain lands, the value of which is not stated. 


What the value of these lands was, or that of the wife’s right 


of dower in them, does not clearly appear from the testimony 
taken in the cause. The appellee, Tweedy, estimates the lands 
as worth about five thousand dollars, and the inchoate right 
of dower at fro thousand dollars, which latter sum, he testifies, 
was the amount agreed to be paid for the wife’s relinquishment. 

The right of dower is, of course, merely contingent, being 
depende nt upon the wife’s good behavior, and the further fact 
of her surviving her husband. And while it is a valuable in- 
terest, which was the subject of conveyance by tine at common 
law and by deed with us, it is more or less valuable according 
to the ages, state of health, and even the habits of the husband 
and wife.—Bullard v. Briggs, 7 Pick. 533; Code, 1876, 
$ 2470. And, under the provisions of our statutes, the right 
may be barred entirely, should the statutory separate estate 
owned by the wife at the time of the husband’s death be eqnal 
to, or greater in value than her dower interest.—Code, 1876, 
S$ 2715-2716. The statute further provides, in cases where 
lands of a decedent are sold by order of the probate court, and 
the widow consents to have her dower interest sold with them, 
that the value of the dower right shall be “ascertained by 
proof, having regard to the age and health of the dowress,” but 
it shall in no case be estimated at more than “one-sixth of the 
purchase-money.”—Code, 1876, $$ 2470-71. When the right 
is inchoate, as of necessity it is ‘before the death of the hus- 
band, it can not be so valuable as after his death, because it is 
contingent and may be defeated by the death of the wife, or 
the forfeiture of it by her misbehavior. Standard annuity 
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tables, founded in human experience and observation, furnish 
the proper rule by which chancery courts are ordinarily governed 
in computing the probable present value of such a contingent 
interest—1 Scribner on Dower, 333; 2 Jbid. 6; Jackson 
v. Edwards, 7 Paige, 386, 408-410; Bartlett v. Vanzandt, 
4 Sandf. Ch. 396. The case of Beavers v. Smith, 11 Ala. 20, 
announces no principle in conflict with this rule. The question 
there was the proper valuation of a vested dower interest, not 
a contingent or inchoate one. And though held by this court 
in Martin v. Wharton, 38 Ala. 638, that such an inchoate 
right of dower was not available as a set-off under the statute, 
on the ground that it could not be measured with sufficient ac- 
curacy by any pecuniary standard, we apprehend that the 

wers and machinery of a court of equity are for the purpose 
rere sought fully adequate to this end, at least by approxima- 
tion. It is known that in modern times, characterized among 
other things by the rapid growth of the business of life insur- 
ance, it has become a common thing for actuaries to calculate 
values of this contingent nature upon the basis of standard an- 
nuity tables, and tables of mortality giving the probable dura- 
tion of human life at every age. And this duty being here 
imposed by the requirements of this case, we know of no other 
possible way of determining such valuation than by the rule 
we have announced.—/ackson v. Edwards, 7 Paige, 386, 408. 

The appellees in this case have failed to furnish any sufficient 
data in the testimony, by which we are enabled to ascertain the 
value of the wife’s interest in the lands in which she relin- 
quished her dower. The conveyance being assailed as fraudu- 
lent, the burden of proof was cast upon the grantee to prove 
the existence, amount and validity of the recited consideration. 
Hamilton v. Blackwell, 60 Ala. 545. In the absence of such 
proof we can not regard this portion of the consideration. 

So the wife’s right to the railroad stock is not established by 
proper evidence of its transfer, and the proof of this portion 
of the consideration also fails. Such transfer appears to have 
been made in writing upon the books of the company, and 
upon this muniment of title the defendant relied. Secondary, 
or parol evidence, therefore, of this fact was not permissible, 
unless a predicate had first been laid for its introduction. 
1 Whart. Ev., § 61-63. 

Neither can interest be estimated as a lawful or valuable con- 
sideration. The husband is not accountable, under the statute, 
for the rents and incomes of the wife’s statutory separate 
estate, which includes interest on her moneys used or converted 
by him. It was held by this court in Larl & Lane v. Owens, 
68 Ala. 171, that a conveyance made by a husband to secure to 


the wife such rents or incomes, which he had converted to his 
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own use, was voluntary and void as to existing creditors, thus 
overruling the contrary principle decided in Brevard v. Jones, 
50 Ala. 241. Nor can interest be allowed the wife for the. use 
or conversion by the husband of her equitable separate estate, 
in the absence of an agreement to pay such interest, or of an 
express dissent on the wife’s part objecting to the husband’s 
reception of the same.—/oper v. Roper, 29 Ala. 247; Newlin 
et al. v. McAfee, 64 Ala. 357. 

Inadequacy of price is usually denominated a badge of fraud, 
and it is often asserted that no fixed rule can be declared, by 
which to determine what disparity between the real value of 
property and the consideration paid will vitiate a conveyance 
for fraud. We think it settled, however, that fraud may be 
inferred from the inadequacy of the price alone, where it is so 
great as to shock the conscience. This must be the case where 
the consideration is so far below the market value of the prop- 
erty as to strike the understanding of an intelligent and honest 
man with the conviction that such a sale could never have been 
made in good faith.—Bump on Fraud. Convey. 44; //oot v. 
Sorrell, 11 Ala. 386; Prosser v. Henderson, 11 Ala. 484. The 
case is of course strengthened when there are other badges of 
fraud, such as the financial embarrassment of the grantor, the 
pendency of suits against him, a secret trust in his favor or 
other like cireumstances of suspicion, some of which appear in 
this case. The application of the above principle, as made to 
the particular state of facts presented in //oot v. Sorrell, supra, 
does not meet with our approval. 

The deed of Tweedy to his wife, however, may not be fraud- 
ulent in fact so.as to render it absolutely void. Were such the 
case, it could not be permitted to stand as security for any pur- 
pose of re-imbursement or indemnity to the grantee, but the 
rule is considered otherwise with ‘a deed obtained under sus- 
picious or inequitable cireumstances, or which is only construe- 
tively fraudulent.” In the latter case a conveyance may be 
made to stand as security for the consideration actually paid. 
Boyd v. Dunlap, 1 John. Ch. Rep. 478; Bump on Fraud. Con- 
vey. 288; Potter v. Gracie, 58 Ala. 303. 

There is no force in the objection urged to the parol evi- 
dence of the appellee, Tweedy, allowed by the chancellor for 
the purpose of proving his agreement to convey to his wife 
other lands or property, in consideration of her relinquishment 
of dower in the lands sold to Trabue and others. The con- 
tract was perhaps only voidable and not absolutely void under 
the statute of frauds, and the protection of this statute could 
not be invoked by a third party, if its benefit was repudiated 
by the party sought to be charged. This defense, under our 
rulings, is required to be specially pleaded, or else it is consid- 
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ered as having been waived.—Browne’s Stat. Frands, § 135; 

Garrett v. Garrett, 27 Ala. 687. Besides, this statute has no 

application in cases where a contract has been executed, as in 

this case.—Browne’s Stat. Frauds, § 116. 

We do not see that the chancellor erred in decreeing that the 
transfer of the note of Harris, that of Gibson & Co., or of 
Sherrod, was free from fraud. If there was a fraudulent in- 
tent on the part of Tweedy, the grantor, it does not suiliciently 
— that Mrs. Tweedy, the grantee, participated in it.—Mar- 
shall v. Croom, 6) Ala. 121. 

Nor do we feel authorized to reverse his findings as to the 
sixteen hundred dollars paid by the appellee to his wife. If 
there was no fraud in the payment of this money, there was 
no right on the part of creditors to pursue the fund into the 
property it was invested. 

At common law the husband was entitled absolutely to all 
the property which the wife acquires by her skill or labor. 
He ean not renounce his right to such services or earnings to 
the prejudice of existing creditors.—Bump on Fraud. Convey. 
248. And there is nothing in our statutory system to abrogate 
this principle.—Glaze v. Blake, 56 Ala. 379. The husband 
was entitled to the earnings of Mrs. Tweedy referred to in the 
testimony. 

We think the chancellor erred in dismissing the bill in this 
ease. It should have been retained, and the case referred to 
the register for an account to be taken, showing the amount of 
Tweedy’s indebtedness bona fide to his wife, and allowing by 
way of credit such sums paid her in good faith and authorized 
by the views expressed in this opinion. No interest, however, 
can be allowed the wife on any sums constituting her statutory 
separate estate, and none on amounts constituting her equitable 
separate estate without clear proof of an express contract to 
pay it. 

The lands conveyed to his wife by the appellee on Nov'r 13, 
1873, should be decreed to stand as security only for the fair val- 
ue of the contingent dower interest, which will be ascertained, 
on the reference, by data furnished by standard annuity tables, not 
to exceed in any event one-sixth of the value of the land, and 
for such other items of the recited consideration as may be 
shown to be legal and proper under the proof offered, as tested 
by the above principles. Mrs. Tweedy must also be charged a 
reasonable amount for rent of the premises from the time of 
the tiling of the bill, and credit for the value of permanent im- 
provements, made by her, and for taxes paid during the period 
of her bona fide occupancy or possession of the premises in 
song ianead vw. Gracie, 58 Ala. 303; Trial of Titles to 
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Land (Sedgw. & Waite), §§ 694-702; Horton v. Sledge, 29 
Ala. 478. 
The decree of the chancellor is reversed, and the cause re- 
manded for further proceedings in accordance with this opinion. 


South & North Alabama Railroad Com- 
pany v. Wood. 


Action against Railroad Company for Failure to Deliver 
Freight. 
? 

1. Charges to jury; how given and how construed.—Charges to jury 
should be given in reference to the tendencies of the testimony, and 
should be construed in the light thereof. 

2.. Liability of railroad company for loss of freight shipped to a‘ flag 
station ;°° burden of proof.—Where, in an action against a railroad com- 
pany, as a common carrier, to recover damages for.the failure to deliver 
a quantity of corn received by it for transportation to a designated point 
on the road, at which there was neither depot nor agent, it was shown 
that the corn was received by the company and transported in good con- 
dition to the place of destination, and the car in which it was shipped, 
Was placed on a side-track for the consignee, where it remained for seve- 
ral days, with no one in charge of, or protecting it, and that when the 
corn Was taken from the car and measured, there was a deficiency in 
quantity,—/eld, that the burden of proof was on the plaintiff to show 
that the loss occurred between the time when the corn was received by 
the company, and the time when the car containing it was left on the 
side-track, that being, under the facts of this case, a delivery, and not on 
the defendant to show that the loss occurred after the car was placed on 
the side-track. 


Arrest from Blount Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

This case was before this court at a former term, and is re- 
ported. South "aG North Ala. Railroad Co. v. Wood, 66 Ala. 
167. It was an action brought by the appellee against the ap- 
pellant, a railroad corporation, to recover damages for the fail- 
ure to deliver seventy-five bushels of corn in the shuck, alleged 
to have been delivered to it for transportation. The defendant 
pleaded the general issue, “in short by consent, with leave to 
give in evidence any special matter which might be good, if 
properly and well pleaded ;” and the cause was tried on issue 
joined thereon, the trial resulting in a verdict and judgment for 
the appellee. The facts sufficiently appear in the opinion. 





Tuos. G. Jones and Rick & Wiiery, for appellant, cited 
Hutchinson on Carriers, § 760; 2 Greenl. on Ev. § 213. 
n> e 
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Haiti & Dickinson, contra, cited the former decision in 
this case, and Angell on Carriers, § 129. 


STONE, J.—In the general charge given to the jury in the 
present case, they were informed that the liability of the rail- 
road terminated when the car, containing the corn, was deliv- 
ered at the point of destination. The testimony shows that the 
agreed place of delivery was Smith’s mills, a private siding, 
and not a station on the road. No one was there, or expected 
to be there, to receive the corn. The testimony tends to show 
that the car, containing the corn, stood on the siding at Smith’s 
mill as much as seven or eight days, where no one was in 
charge of it, or protecting it. The testimony tends to show, 

also, : and the j jury so found, that when the corn was received by 
the railroad company, there were three hundred bushels, and 
that when it came to be measured out there were only two 
hundred and twenty-four 50-100 bushels. With the tinding 
of the jury, or whether the evidence justified it, we have noth. 
ing todo. There are rules for ascertaining how many bushels 
of corn, in the condition this was in, a car of the given dimen- 
sions would hold, and, of course, for ascertaining how much 
would half fill it, or fill it two-thirds full. But, as we have 
said, we have nothing to do with these questions. The jury 
found there was a loss, and we can only inquire whether the 
law for their government was correctly given in charge to 
them. The court, among other things, charged the jury, that 
“in the case of goods delivered to common carriers, for car- 
riage, when there is a loss or damage of the goods, the burden 
of proof is always on the carrier, to show that his liability ter- 
minated before the loss or damage in question occurred.” 
Bearing in mind that the liability of the railroad, as a carrier, 
terminated when the car was left at Smith’s mill, the effect of 
this charge was to tell the jury, as an independent proposition, 
that the burden was on the railroad, to prove that the quantity 
of corn was in the car when it was left on the side-track ; and 
this, without any predicate of proof, or fact, that the quantity 
in the car was then deficient ; in other words, that if the proof 
showed there were three hundred bushels when the railroad re- 
ceived the corn, then the liability of the railroad was fixed, un- 
less it, the railroad, proved it delivered three hundred bushels. 
Thus construed, the only fact necessary to be proved by the 
plaintiff, according to the charge, was, that the railroad re- 
ceived the corn. The burden would then shift, and the rail- 
road would be required to prove, either that the corn was not 
lost or abstracted while in its possession, or that it was lost after 
the car left its possession by being placed on the side-track. 


In ordinary cases, freight received by a railroad, for trans- 
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ortation, is to be delivered at one of its stations. The road 
1aving an agent at such station, who receives the freight from 
the train, and delivers it to the consignee, there will, ordinarily, 
be little or no contest over the matter of delivery. There be- 
ing, in such case, no intermediary agency, the question of de- 
livery vel non is one of simple, naked fact, and susceptible of 
easy proof. Hence, few controversies are likely to arise on 
that question. But when, as in this case, there is an interven- 
ing period between the time when the railroad rightfully parts 
with the possession, and the consignee takes actual control—a 
time when no one exercises actual watch and ward over the 
freight—it is not unreasonable that disputes should arise, as to 
when the loss did actually occur. It becomes material to in- 
quire, what proof it was necessary for the plaintiff to make, 
before the onwvs was shifted to the defendant. Speaking on 
this subject, Greenleaf, in his work on Evidence pe 2, $ 213), 
says; “If the loss or non-delivery of the goods is alleged, the 
plaintiff must give some evidence in support of the allegation, 
notwithstanding its negative character.” In Hutchinson’s ex- 
cellent treatise on Carriers (§ 764), the principle is thus ex- 
pressed: * Although the claim of the plaintiff, in an action for 
the loss of the goods, may rest upon negligence, or non- 
feasance, and not upon a positive misfeasance, and would, 
therefore, seem to require proof of a negative character, the 
burden of showing the loss is unquestionably upon him, and 
he must give some proof of the allegation of the loss, notwith- 
standing its negative character; and if it be out of his power 
to show positively the loss of the goods, he must at least show 
such circumstances as would create the inference against the 
defendant that they had been lost; as, for instance, that they 
had been bailed to the carrier a sufficient length of time to be 
transported to their destination, and had not been there received 
or delivered to the person entitled to them, to whom they were 
consigned.” As thus stated, the law casts on the plaintiff the 
duty of proving non-delivery.— Woodbury v. Frink, 14 Ill. 
279. 

We think much light is shed on this question, by the rule 
which obtains where freight is received by one railroad com- 
pany, to be transported over its road, and then delivered to an- 
other line running in continuation, and, possibly, to be delivered 
successively from road to road, until it reaches its destination. 
We do not gainsay the rule, that when the road receiving 
such freight stipulates for its delivery at the point of destina- 
tion, although beyond the terminus of its road, then the 
owner or consignee can hold the first road responsible for the 
non-delivery at the point of destination, no matter on which 
intervening road the loss occurred.— Mobile & Girard Rail- 
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road Company v. Copeland, 63 Ala. 219. But when, by 
the terms of the contract, the receiving railroad stipulates 
to transport to its terminus, and there to deliver to another 
line running in continuation, and that to another, and so on, 
as the case may be, the rule is different. If there is a fail- 
ure to deliver the goods at the point of destination, that, with- 
out more, casts the onus on neither railroad to account for the 
loss. To recover against the road receiving the freight with 
such conditions, the plaintiff must go further, and prove a fail- 
ure of such receiving road to deliver to the next succeeding 
road; and if the suit be against either of the other railroads, 
the plaintiff must prove both a receipt of the freight, and a 
failure to deliver it, either to the next succeeding line, or at 
the point of destination, as the case may be. Less than this 
does not make a prima facie case against either railroad com- 
pany.—llutch. on Carriers, $$ 106, 108, 759. In Midland 
Railway Co. v. Brouley, 33 Eng. Law «& Eq. 235, the suit 
was against the receiving railway company, whose duty, under 
the contract, was to deliver the portmanteau, the subject of the 
suit, to another connecting railway company, the latter compa- 
ny to deliver it at the point of destination. The portmanteau 
was lost, and did not reach the point of destination. The cause 
was heard in the court of Common Pleas, and the judges de- 
livered their opinions seriatém. Jervis, C. J., said: “If it 
[the portmanteau] was stolen, or lost, by the Midland Railway 
Company, then the defendant’s contract was not performed ; 
but, if it was stolen or lost by the Bristol and Exeter Railway 
Company, then it was performed. The evidence produced at 
the trial is consistent with each of these suppositions. It is 
as consistent with the evidence that the portmanteau was lost 
or stolen by the one company, as by the other; and therefore I 
think there was nothing to go tothe jury.” Crrswett, J., 
said: “The plaintiff has not given any evidence of negli- 
gence on the part of defendant’s servants.” Wuitiiams, J., 
said: “It lay on the plaintiff to have given some proof of a 
non-delivery to the Bristol and Exeter Railway Company.” 
The language of Crowprer, J., was: “The onus was on the 
plaintiff to show that there had not been a delivery of the 
portmanteau.”—See, also, Gilbart v. Dale, 5 Adolph. & EIl. 
543; Griffiths v. Lee, 1 Car. & P.110; Anchor Line v. Dater, 
68 Ill. 369; Chic. & N. W. R. Rov. Northern Line Packet 
Co. 70 Ill. 217. 

In this very case, the court had charged the jury, “that the 
burden of proof was on the plaintiff, to show that he delivered 
the corn to the defendant, which he claims damages for in this 
suit, and that such corn was not delivered by defendant to the 
a, at the point of destination.” This charge recognizes 
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the doctrine, that the onus is on the plaintiff to prove non- 
delivery to the consignee. Charges to the jury should be given 
in reference to the tendencies of the testimony, and should be 
construed in the light thereof. Thus construing the charge 
first above copied, we hold the Circuit Court erred in holding, 
by necessary implication, that the burden was on the defendant, 
to prove that the corn—the entire three hundred bushels re- 
ceived—were in the car when it was delivered by being left on 
the side-track at Smith’s mill. As to this question, under the 
contract and facts shown in this ease, it was the duty of the 
plaintiff, and the burden was his, to satisfy the jury, that the 
loss or abstraction had occurred while the car was in the con- 
trol of the railroad. employes; in other words, that the road had 
not delivered ail the corn it received from the shipper. By de- 
livery, we mean, placing the car containing the corn on the 
side-track agreed on. 

It may be supposed the rule here declared operates very 
hardly on the consignee, because it requires him to make proof 
which: is negative in its nature. The opposite rule would ap- 
parently operate with equal oppression on the railroad. These 
reflections may suggest the impolicy of making contracts which 
are so liable to lead to misunderstandings, and to litigation. 
They can not justify the overthrow or disregard of great legal 
principles, which are sanctioned and fortified by such distin- 
guished names. The question of delivery vel non, or when the 
loss. if there was a loss, did occur, was and is one for the jury 
to determine. They must form their opinion and verdict from 
the facts and circumstances in evidence. In this, they bat per- 
form a service often cast upon them, of determining disputed 
controversies on testimony that is not, or may not be positive, 
or convincing beyond reasonable doubt. Satisfactory convic- 
tion is the measure of proof required in civil causes. 

We are aware that, in the rulings above, acute criticism may 
discover a seeming discrepancy between our ruling when this 
case was formerly before us, and the present opinion. See 
opinion in this case on former appeal, 66 Ala. 167. The prin- 
ciple there stated is strictly applicable to a case where freight 
is delivered, but is found in a broken or damaged condition. 
In such ease, the onus is evidently on the carrier to exculpate 
itself from all blame in the matter of the break or damage. 
But in this case the question rests on different principles. The 
question is the non-delivery of the corn,—not the condition in 
which it was delivered. On this question, a8 we have shown 
above, the onus is on the plaintiff primarily to make some proof 
of the non-delivery. This question, as we have shown, being 
a subordinate one, and of easy proof when the freight is deliv- 
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ered at a depot, becomes very material when the freight is de- 
livered at a private siding, as in this case. 
Reversed and remanded. 


Mobile Life Insurance Co. v. Randall. 


Bill in Equity to Foreclose Mortgage; and Cross-bill by the 
Wife of the Mortgagor to establish Trust in Mortgaged 
Premises. 


1. When trust in favor of the wife will be established in lands purchased 
by, and conveyed to the husband; protection to bona fide purchaser.—A 
court of equity will establish a trust in favor of a married woman in lands 
purchased by the husband with moneys belonging to her statutory sepa- 
rate estate, and conveyed to him, when the facts, out of which the trust 
arises, are averred with distinctness and precision, and, if denied or not 
admitted, are shown by clear, full and convincing evidence; but against 
such a trust a mortgagee of the husband. who stands in the position of a 
bona fide purchaser for value, and without notice of the wife’s equity, is 
entitled to protection. 

2. When mortgagee is a purchaser for value.-—A creditor, who accepts 
from his debtor a note payable at twelve months, for a debt past due, 
thereby releasing parties who were sureties on the debt, and also takes 
a mortgage on land to secure the note, is a purchaser for value, and, as 
such, is entitled to protection against a trust in favor of the debtor’s 
wife, resulting from the fact that the land was purchased with moneys 
belonging to her as her statutory separate estate, of which the creditor 
had no notice. 

3. When right of action on a debt is suspended.—When a note, payable 
twelve months after date, is taken for an existing debt, the right of action 
on the debt is thereby suspended until the maturity of the note, although 
there may be no express agreement to that effect; and sureties on the 
original debt are thereby released, unless they assented to the arrange- 
ment. 


Appkat from Etowah Chancery Court. 

Heard before Hon. N.S. Granam. 

The bill in this cause was filed on 20th July, 1879, by the 
Mobile Life Insurance Company, a body corporate, against R. 
O. Randall and Josephine T. Randall, his wife, to foreclose a 
mortgage on land executed by them to secure a debt which the 
husband, who held the legal title, owed the complainant. Mrs. 
Randall filed a cross-bill, seeking to have a trust in the land es- 
tablished in her favor, on the ground that the land was pur- 
chased with moneys belonging to her as her statutory separate 
estate. The case made by the record is sufficiently stated in 
the opinion. On the hearing, had on pleadings and proof, the 


chancellor caused a decree to be entered granting the relief 
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prayed by the cross-bill; and that decree is here assigned as 
error. 


Arken & Martin, for appellant. 
Denson, Disqur, & Dunwap, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The purpose of the cross-bill filed by 
Mrs. Randall is to establish a resulting trust in the mortgaged 
oremises, upon the ground that they were purchased by her 
Sochagl the mortgagor, with money, her statutory estate, held 
by him as trustee, and the conveyance of the legal estate taken 
to himself. Trusts of this kind will be established by a court 
of equity, when the facts from which they arise are averred 
with distinctness and precision, and, if denied or not admitted, 
shown by clear, full and convincing evidence.—Lehman v. 
Lewis, 62 Ala. 129; Tilford Vv. Torrey, 53 Ala. 120. There 
would be much of difficulty in tracing into the purchase of 
the premises, upon the evidence found in the record, a greater 
sum than three hundred dollars, of the moneys of Mrs. 
Randall, and of fixing a lien or trust upon them for an amount 
exceeding this sum. That is unimportant, however, for if the 
trust were fully and clearly established, the appellant stands in 
the relation of a bona fide purchaser, without notice, entitled 
to protection against it. 

There is but little, if any, conflict in the evidence. Randall, 
the mortgagor, was indebted to the Mobile Life Insurance 
Company in a sum exceeding twenty-six hundred dollars, the 
debt having been contracted in the course of dealings between 
them as principal and agent. The company had security for 
the debt in the form of a bond with sureties, with condition 
that Randall would account for all moneys received by him as 
agent. Payment of the balance due from Randall had been 
demanded by the company, which he was unable, or failed to 
make. An agreement was made that the account should be 
settled by Randall giving a note for the amount, payable at 
twelve months, with interest, and executing a mortgage to se- 
cure its payment. The note, bearing date January 13th, 1877, 
and the mortgage, bearing date the 15th day of the same month, 
were executed at Gadsden by Randall and transmitted to the 
company at Mobile, with a statement of the account, in which 
he credited himself with the note as secured by mortgage. - 

A bona fide purchaser, entitled to protection against prior 
equities of which he has no notice, is, according to our fore 
ions, one who gives value, yields up an existing right, or changes 
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his position for the worse, under the belief that his vendor has 
title, and is entitled to convey, the belief being justitied by the 
title papers, and all that is at the time apparent to him. When 
there is a concurrence of these facts, the purchaser has an eq- 
uity to protection, at least equal to older equities, of which he 
had no notice, and is not put upon inquiry. The purchase need 
not be absolute and unconditional—it is enough that value is 
presently parted with, or credit given on the day of payment 
of an existing debt extended, or other securities released, and 
the land taken as a security.— Boyd v. Beck, 29 Ala. 703; Wells 
v. Morrow, 38 Ala. 125: Colemanv. Smith, 55 Ala. 308: Cook 
v. Parham, 63 Ala. 456; Thames v. Rembert, 63 Ala. 561; Thur- 
man v. Stoddard, 63 Ala. 336; Whelan v. MeCreary, 64 Ala. 
319. 

The distinction recognized and running through these cases 
is, that a mortgagee taking a mortgage upon the sole considera- 
tion of a pre-existing debt or contract, and as mere additional 
or collateral security for the payment of the debt, or the per- 
formance of the contract, is not a bona fide purchaser for value 
he receives, but gives nothing in return for the mortgage. But 
if there is a change in the form, character and obligation of the 
pre-existing debt or contract—if the mortgage is accepted in 
satisfaction, or, if the debt is presently created, on the faith of 
the mortgage, or if the day of payment is extended, or any 
new consideration intervenes, the mortgagee gives as well as 
receives, and he is a bona fide purchaser for value.—Saffold v. 
Wade, 51 Ala. 214. 

The difference in the dates of the note and mortgage is un- 
important. They were given in consideration of the agreement 
that the account should be settled by note secured by mortgage, 
are parts of a single transaction, not closed until they were de- 
livered and accepted by the insurance company. Until delivery, 
neither note nor mortgage was of any effect, and the delivery 
of both was simultaneous.—Edwards on Bills & Notes, 150: 
Coleman v. Smith, 55 Ala. 368. 

Nor do we deem it important to inquire whether the note was 
taken in payment of the pre-existing debt due from Randall, 
though the inferences and presumptions arising from the whole 
transaction are hardly consistent with any other hypothesis than 
that such was the purpose of the parties, and such the result con- 
templated. While it is the general rule that the mere giving 
of a note or bill for a pre-existing debt will not operate a satis- 
faction of it, yet, it is as well settled that the acceptance of 
such note or bill on time suspends the right of action on the orig- 
inal debt, until the note or bill becomes due, or is Feet. 
Mooring v. Mobile Marine Dock Co., 27 Ala. 254, McCrary v. 
Carrington, 35 Ala. 698. 
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When a note or bill is thus taken in consideration of a pre- 
existing debt, there may be no express agreement that indul- 
gence shall be given on the original debt, until the maturity 
of the note or bill; nor an express agreement that indulgence 
or forbearance is the consideration; the parties must be pre- 
sumed to intend the legal consequences of their acts; and as the 
legal consequences are the tying up of the hands of the creditor 
during the period the right of action on the original debt is 
suspended, securing indulgence to the debtor for that period, 
the transaction has the legal effect it would have if, in express 
terms, it had been stipulated such effect should result. The 
creditor suffers the detriment, the debtor obtains the bene- 
fit, which would be suffered or derived, if, in words, the legal 
consequences of the transaction had been expressed as matter 
of agreement.-—////] v. Bostick, 10 Yer. 410; Austin v. Curtis, 
31 Vt. 64. 

The taking of the note and mortgage was upon an agree- 
ment to give time to Randall for the payment of the balance 
due from him to the company. The indulgence, the extension 
of the day of payment, was the consideration moving him to 
give the note and mortgage. The security of the mortgage 
was the consideration moving the company to give the longer 
day for payment. This is clearly shown by the evidence of 
Randall, and of Friend, the secretary of the company. Ran- 
dall states that the company desired payment of the balance 
due from him, but said if he would give ample security, he 
might pay by degrees; and that it was agreed that the company 
would take the notes and mortgage in settlement of the ae- 
count. Friend states that the company urged a settlement; 
Randall wanted time, and proposed, if it was given, to secure 
the debt by mortgage. The mere giving collateral security for 
a debt, maturing after the debt is due and payab!e, may not op- 
erate an extension of time of payment, discharging sureties lia- 
ble for the payment.— U. &. v. Hodge, 6 How. 379. 

But if the taking of such security is accompanied with an 
agreement that the time of payment of the original debt shall be 
extended until the maturity of such security, the agreement 
must prevail, and the sureties will be discharged.—Grant on 
Suretyship, $ 319. It would contravene, not only the agree- 
ment between these parties, but all their purposes and intentions, 
if it were held that all right of action on the original debt was 
not at least suspended until the maturity of the mortgage. 
The right of action being suspended for that period—the day 
of payment extended, the sureties of Randall not assenting to, 
or levine notice of it, are discharged. There are, then, enter- 
ing into the transaction, not only the consideration of the pre- 
existing debt, but two new present considerations—the exten- 
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sion of the day of payment, and the release of the sureties on 
the bond. These new considerations constitute the company 
a bona fide purchaser for value, entitled to protection against re- 
sulting trusts, of which they had no notice. 

The decree of the chancellor must be reversed, and a decree here 
rendered dismissing the cross-bill of the appellee, Josephine T. 
Randall, at her costs, and remanding the cause. 


Allred v. Elliott. 
Statutory Real Action in the Nature of Ejectment. 


1. Proof of handwriting of subscribing witness to deed; when inadmis- 
sible.—For the purpose of proving the execution of a deed, evidence of 
the handwriting of a subscribing witness is inadmissible, when it is 
shown that the witness is within the State. To authorize such evidence, 
it is necessary to show that the subscribing witness is dead, is out of the 
State, or is, for some reason, incompetent to testify. 

2. Execution of deed; proof of —Where the grantor in a deed which 
had been lost, the execution and contents of which were sought to be 
proved, testified that he executed the deed in the presence of two sub- 
scribing witnesses, naming them, one of whom was a woman, the testi- 
mony of a witness, who had been named by the grantor as the other 
subscribing witness, that a woman who was absent from the State signed 
the deed us a witness, is competent, although it is shown that the witness 
testifying could neither write nor read writing. His inability to write or 
read writing might ag the weight of his testimony, but it would not 
render the testimony illegal. 

3. Deed to land; execution of.—A deed to land, executed by a person 
who writes or signs his name, is valid, if it is attested by one witness 
who is able to write, and does write his name. 

4. Charge of court; presumption of title to land.—In an action of 
ejectment a charge instructing the jury, that ‘ prior possession for sey- 
eral years, accompanied with the erection of valuable improvements and 
other acts of ownership, raises a presumption of title,’’ asserts a correct 
legal principle; and if its tendency is to mislead, this calls for an ex- 
planatory charge, and is no ground for reversal. 


Appear from Cullman Cireuit Court. 

Tried before Hen. LeRoy F. Box. 

This was a real action under the statute in the nature of 
ejectment, brought by Joseph Allred against David Elliott, M. 
G. Kennedy and William Sandlin, and was tried on issue joined 
on the pleas of not guilty and the statute of limitations of ten 
years. The defendants claimed title in Mrs. S. C. Kennedy, 

lliott and Sandlin being her tenants, and M. G. Kennedy her 
husband. The land in controversy was entered in 1858 b 
Joseph Knighton, from whom both parties claimed, the plaintiff 
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through one Clayton, and Mrs. Kennedy directly from Knighton, 
The plaintiff having proved and read in evidence a deed from 
Clayton to him, executed 6th Nov ember, 1869, introduced the 
deposition of Clayton, whose testimony tended to show, that in 
July or August, 1868, he purchased the land sued for from 
Knighton, and went into possession under his purchase, and 
under a deed which Knighton executed conveying the land to 
him. This deed, he testified, was attested by William Scott 
and Mrs. Martha Kitchens, and was duly acknowledged. The 
deed was shown to have been lost, and was never recorded. 
The plaintiff then examined as a witness said Scott, who testi- 
tied that he had signed the deed as an attesting witness by his 
mark, but this was ruled out by the court on defendants’ objee- 
tion. He further testified, that he could neither write nor read 
writing. The plaintiff then offered to prove by this witness, 
“that a woman who could write and who was absent from the 
Stafe, when last heard of,” signed her name to the deed as an 
attesting witness at the time it was signed by Knighton; but 
this was objected to by the defendants, their objection sus- 
tained, and the plaintiff was not allowed to make the offered 
proof, and he excepted. 

The defendants proved and read in evidence a deed duly exe- 
cuted by Knighton in 1878, conveying said land to Mrs. Ken- 
nedy ; and for the purpose of proving the execution of a quit- 
claim deed to said land by one Henderson in December, 1873, 
: the defendant Kennedy, as husband and trustee of Mrs. Sallie 

. Kennedy, the defendants “put a witness on the stand and 
woved by him, against the plaintiff's objection, the handwriting 
of Wm. F. Dickinson, a subscribing witness to said paper, who, 
at the time of the trial, resided and was in Blount county, Ala- 
bama. This paper was not acknowledged, probated or recorded, 
and on the evidence alone as to the handwriting of said sub- 
scribing witness, the court permitted said paper to go to the 
jury,” and the plaintiff excepted. As stated in the bill of ex- 
ceptions, this deed recited a contlict of title to said land be- 
tween Mrs. Kennedy and Clayton, and Henderson’s possession, 
and his desire to vacate the same and avoid litigation; and by 
the deed he relinquished and gave up possession to the de- 
fendant Kennedy, as husband and trustee. The bill of excep- 
tions further states that the evidence was conflicting as to 
whether or not the defendant Kennedy had notice of plaintiff's 
or Clayton’s deed, “before he bought the same for his wife, the 
evidence showi ing that he did buy the s same from Knighton for 
his wife, and paid therefor $50, in October, 1873.” The de- 
fendant Kennedy also “ proved possession of said land since 
1873, permanent improvements thereon, and their value, under 
Knighton’ s deed to Mrs. Kennedy.’ 

15 
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This being the substance of the evidence introduced on the 
trial, the court charged the jury, at the written request of the 
defendants, that “prior possession for several years, accom- 
panied with the erection of valuable improvements and other 
acts of ownership, raises a presumption of title;” and to this 
charge the plaintiff excepted. 

A judgment was rendered for the defendants on verdict, from 
which the plaintiff appealed; and he here assigns the rulings 
above noted as error. 


Harvirn & Dickryson and Gro. H. Parker, for appellant. 
(1) That the witness Scott could neither write nor read writing, 
did not render the offered evidence incompetent, but was merely 
a fact to be considered by the jury in weighing his testimony. 
(2) The subscribing witness Dickinson was shown to have re- 
sided, and to have then been in Blount county, in this State. 
This being the case, the evidence as to his handwriting should 
not have been admitted.—//atpfield v. Montgomery, 2 Port. 58. 
(3) The charge given does not assert a correct legal proposition 
in this case. Both parties claimed under documentary evidence 
of title, and no rights were claimed by prescription. The 
charge was well calculated to confuse or mislead the jury. 


W. T. L. Corer and E. B. MeGerrick, contra.—\ No _ brief 
came to the hands of the reporter.) 


STONE, J.—The testimony of the handwriting of the sub- 
scribing witness Dickinson, to the deed purporting to be made 
by Henderson, was inadmissible. To authorize such evidence, 
it was necessary to show the subscribing witness was dead, was 
out of the State, or, for some other reason, had become incom- 
petent to testify.—1 Brick. Dig. 855-6, $s 741, 2, 3. 

There was an offer of testimony, by a witness who could 
neither write nor read writing, that a woman, who was absent 
from the State when last heard from, did write or sign a second 
deed offered, asa witness. This statement is somewhat indefinite. 
It probably pointed to Martha Kitchens as the “ woman,” who, 
according to the testimony of the witness Clayton, was one of 
the subscribing witnesses to the deed from Knighton to him. 
Thus interpreted, this testimony ought to have been received. 
Of course, the witness’ inability to write, or to read writing, 
might impair the weight of the testimony he gave, but it would 
not render it illegal. A deed executed by a person who writes 
or signs his own name, is valid, if attested by one witness who 
is able to write, and does write his name.—Code of 1876, 
§ 2145; Stewart v. Beard, 69 Ala. 470. 

The charge excepted to asserts a correct legal principle. 
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Mastin v. Brown, 70 Ala. 235. If its tendency was to mis- 
lead, this was a subject for an explanatory charge, but was no 
ground for reversal.—1 Brick. Dig. 344, § 129. 

Reversed and remanded. 


Larkin wv. Mason. 


Bill in Equity by Sureties on Administrator's Bond to Enjoin 
Collection of Decrees in Probate Court, and to estublish 
Equitable Set-Offs. 


1. Bill in equity by sureties on administrator’s bond to enjoin collection 
of decrees-in probate court, and to establish equitabli xe t-offs; when without 
equity; nec sscry partic s def ndant; misjoinder of parties complainant. 
On the death of M., intestate, his widow and another qualified as admin- 
istrators of his estate by executing, with sureties, a joint bond. After- 
wards the widow died intestate, without making settlement of her ad- 
ministration; and after her death the surviving administrator executed, 
with sureties, an additional bond, and thereafter made a final settlement . 
of his administration, on which decrees were rendered against him in 
favor of the widow’s administrator and in favor of the guardian of J. and 
F., who were the only heirs of M. and also of the widow, each for one- 
third of the balance ascertained to be due from him. This balance re- 
sulted from a derastar/t committed during the joitit administration. The 
decree in favor of the widow’s administrator was paid to him, and by 
him distributed equally between J. and F. After the rendition of these 
decrees F. died intestate, free from debt, and leaving J. as her only heir. 
No executions having been issued on the decrees within twelve months 
from the date of their rendition, J. and the personal representative of F. 
separately moved to revive; and thereupon the decree in favor of J. was 
revived only for a small balance, the court crediting it with $1,900, as 
paid by the administrator of M. by the conveyance of land to the com- 
mon guardian of J. & F.; but, on appeal to this court, the order of the 
Probate Court was reversed, this court holding that only one-half of said 
amount should be credited on J.’s decree, and that the balance should 
have been credited on the decree in fayor of F. The decree in favor of 
F. was revived for its full amount, less $100, paid thereon ; but, after re- 
turn of execution against M.’s administrater ‘‘no property found,”’ an 
execution was issued against the sureties on both bonds for the full 
amount of the decree. J/e/d, on a bill filed by the sureties on both 
bonds to enjoin the proceedings in the Probate Court, to have said de- 
crees credited with the $100, and also with the $1,000 paid thereon, and 
to have an account stated of the amount of the derastavit committed by 
the widow during said joint administration, and such amount set off 
against said decrees, 

1. That if the complainants were not concluded by the failure of the 
administrator of M. to set up the defense of payment, they had a plain 
and adequate remedy by supersedeas in the Probate Court, and for this 
reason their bill is without equity. 

2. That if such a bill could be maintained, the personal representa- 
tive of M.’s widow would be a necessary party. 
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3. That the additional bond having been executed after the widow’s 
death, there was a misjoinder of parties complainant. 


Aprrat from Jackson Chancery Court. 

Heard before Hon. N. 8S. Granam. 

The bill in this cause was filed on 28th February, 1882, by 
W. R. Larkin, J. F. Martin, J. Compton, W. B. Keeble aa 
G. W. R. Larkin against James E. Mason, James M. Buchanan 
and J. B. Tally, as administrator of the estate of Frances W. 
Mason, deceased ; and its material averments are substantially 
as follows: On 1st August, 1861, Wintield S. Mason departed 
this life in this State, intestate, leaving him surviving Frances 
S. Mason, his widow, and Frances W. Mason and James E. 
Mason, his only heirs at law; and on 14th March, 1862, after 
an administration in chief, Frances S. Mason and James M. 
Buchanan were appointed administrators de bonis. non of his 
estate by the Probate Court of Jackson county, and thereupon 

qualified by executing a joint bond, with the complainants 
\ B. Keeble and J. IF. Martin, as ‘their sureties. In 1863 
Frances 8S. Mason died, intestate, leaving as her only heirs at 
law the said Frances W. and James E. Mason; and one Hop- 
kins was by said court appointed administrator of her estate. 
No settlement of her administration upon her husband's estate 
was ever had. After her death, Buchanan exeeuted an addi- 
tional bond as administrator of the estate of Winfield S. Mason, 
with the complainants, W. R. Larkin, John Compton and G, 
W. R. Larkin, as sureties. On 8th April, 1868, Buchanan 
made a final settlement of the estate of his intestate in said 
court, when it was ascertained that he was indebted to the estate 
in the sum of $3,100, and decrees were rendered against him 
in favor of the administrator of Frances 8S. Mason, and the 
guardian of Francis W. and James E. Mason, who were then 
minors, each for one-third of said Ne The decree in favor 
of the administrator of Frances S. Mason was paid in full; 
and afterwards the amount thereof was distributed equally be- 
tween, and paid to Frances W. and James E. Mason. The 
bill charges that the whole of this liability grew out of, and 
was occasioned by waste and devastav/t occurring during the 
joint administration of Buchanan and Frances S. Mason on the 
estate of said decedent. Afterwards Frances W. Mason died, 
intestate, and without debts, leaving, as her only heir at law and 
distributee, the said James E. Mason; and the defendant, J. B. 
Tally, was appointed the administrator of her estate. No exe- 
cutious were issued on the decrees in favor of the guardian of 
James E. and Frances W. Mason within twelve months from 
the date of the rendition thereof; and thereafter the said 
Mason and the administrator of the estate of Frances W. 
Mason separately proceeded in said court by seére facias to 
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have.the decrees revived In neither of these cases were the 
complainants made parties. In the proceedings by James W. 
Mason the Probate Court adjudged and declared that the de- 
cree in favor of his guardian had been satisfied, except for the 
sum of $33, by a payment made by Buchanan in lands con- 
veyed by him to the common guardian of said minors. That 
decree was afterwards reversed, on appeal to this court, and the 
cause remanded, this court directing, as is averred in the bill, 
that a credit on said decree should have been allowed only for 
the sum of $500, as of the date of the rendition of the decree, 
and that $500, the balance of the amount allowed by the Pro- 
bate Court as a credit, should be credited on the decree in favor 
of the guardian of Frances W. Mason. In the proceedings 
instituted by the administrator of Frances W. Mason an order 
was made, reviving the decree for the full amount thereof, 
principal and interest, less a credit of $100, as of the date of 
the decree, and that order was afterwards affirmed on appeal by 
Buchanan to this court. The bill further avers that the record 
in that case “ did not raise the question of the right or propriety 
of entering on this decree the said credit of one-half of the 
$1,000 paid by Buchanan as aforesaid, nor did said record dis- 
close or show the beneficial interest in the said decree to be the 
property of the said James E. Mason.” After the aftirmance, 
an execution was issued on the decree against Buchanan and 
returned *no property found,” and thereupon an execution was 
issued against the complainants for the full amount of the de- 
cree, principal and interest, without crediting the same with the 
$100 to which the Probate Court had declared it was entitled, 
or with the said sum of $500, the balance of the payment 
made by Buchanan to the guardian of James E. and Frances 
W. Mason in land, after crediting a like sum on James E. 
Mason’s decree. It is also averred that James E. Mason was 
still prosecuting his proceedings to revive, and was seeking to 
“disallow to their said principal, Buchanan, the benefit of the 
said payment of $1,000” as a credit on the decree, and only to 
allow him a credit thereon for $500. The bill prays that an 
injunction be issued, enjoining James E. Mason and John B. 
Tally, as the administrator of the estate of Frances W. Mason, 
deceased, from proceeding further in the enforcement of the 
decrees rendered by said Probate Court on the settlement made 
by the said Buchanan as administrator of the estate of Winfield 
S. Mason, deceased; that said decrees be credited with the 
amounts paid thereon by Buchanan, as above stated; that an 
account be taken of the amount of the devastavit committed 
during the joint administration of the said Buchanan and 
Frances S. Mason on the estate of Winfield S. Mason, and that 
it be set off against said decrees; and for general relief. An 
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injunction was issued in accordance with the prayer of the bill. 

The defendants, Tally and Mason, answered the bill under 
oath, and incorporated into their answer a demurrer, the grounds 
of which are sufficiently indicated in the opinion; and they 
also moved to dismiss the bill for want of equity. The cause 
was submitted for decree on the demurrer, the motion to dis- 
miss, and also on a motion to dissolve the injunction; and on 
the hearing the chancellor caused a decree to be entered, dis- 
solving the injunction and dismissing the bill. That decree’ is 
here assigned as error. 


Rosixson & Brown, for appellants. 
R. C. Hunt and W. LH. Norwoop, contra. 


SOMERVILLE, J.—It is our judgment that the demurrer 
to the bill in this case was properly sustained. It was fatally 
deticient in equity in several particulars. 

The complainants had a plain and adequate remedy at law, 
so far as concerns the items of $100, and 8500, alleged to have 
been paid on the judgments rendered against Buchanan. 

If these payments were made after the revival of the judg- 
ments in the Probate Court on the se/. fu. proceedings ; or even 
if they were made before such revivor, and the proposition can 
be maintained that the neglect of Buchanan to set up the de- 
fense of payment does not conclude his sureties, the latter 
would be entitled to a spersedeas, arresting the issue of any 
executton against them on the judgment or judgments so satis- 
fied, save only for the balance remaining due and unpaid. All 
courts possess this inherent and necessary power to prevent the 
abuse of their own process, by quashing executions thus wrong- 
fully and improvidently issued, or by superseding them pro 
tanto so far as paid or satistied.— Lockhart v. Mek Troy, 4 Ala. 
572: Rutland v. Pippin, 7 Ala. 469; Dunlap v. Clements, 
18 Ala. 778. The power of the Probate Court was clearly 
adequate to allow these credits in favor of Buchanan, had they 
been legal and proper, and been presented in proper time. 
Mason v. Buchanan, 62 Ala. 110. 

The bill is further defective in failing to make the adminis- 
trator of the estate of Mrs. Frances 8. Mason a party defendant 
to the suit. She was a necessary party, in whose absence no 
decree can be justly rendered. The purpose of the suit is, in 
part, to set up against the judgments sought to be enjoined, an 
equitable set-off, amounting to about one thousand dollars, which 
Tues E. Mason, the beneficial owner of these judgments, re- 
ceived from the estate of said Mrs. Mason, who was a co- 
a with Buchanan on his first administration bond. In 
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order to authorize this, if at all permissible, the insolvency of 
Mrs. Mason’s estate must have been averred and proved, for 
otherwise such of the complainants as were her sureties on the 
first bond could recover at law by way of contribution any sum 
— by them to the use of their principal.— Railroad Company 

. Rhodes, 8 Ala. 206; Betts v. Gunn, 31 Ala. 219; Tate 

. Evans, 54 Ala. 16; 2 Brick. Dig. p. 433, $$ 165 ef eq. 

We can not see, furthermore, that the two Larkins and 
Compton were proper parties plaintiff in the suit. They were 
sureties on the second bond given by Buchanan, and this bond 
was executed after the death of Mrs. Mason. There was no 
privity therefore between these complainants and Mrs. Mason. 
Their principal was Buchanan, and none other. Conceding 
that the other complainants were entitled to recover, in the ab- 
sence of any proposed amendment to correct this misjoinder, 
no relief could be granted them in this cause, and the bill was 
properly dismissed. The general rule in courts of equity is, 
that all of the parties — must be entitled to relief, 
or James, 55 Ala. 525; Vaughn 
v. Lovejoy, 34 Ala. 487; Wilkins v. Judge, 14 Ala. 135. 

The decree of the chancellor will, however, be modified by 
dismissing the bill without prejudice, and, as thus amended, 
the decree will be affirmed. 





Hartsfield e¢ al. v. Harvoley, Adm’r. 


etition by Admin istrator for the Sale of Lands jor the Pay- 
ment of Debts. 


i. THIomestead exemption in favor of widow and minor children under 
§ 2840 of the Code of 1876.—The widow and minor children of a dece- 
dent who, a resident of this State, died intestate in 1878, owning no 
homestead, but occupying at the time of his death a rented dwelling, 
are entitled, under the provisions of section 2840 of the Code of 1876, to 
a homestead exemption in a lot and storehouse in a town, the only real 
estate of which the decedent died seized and possessed, and which was 
werth less than one thousand dollars, although the storehouse had 
never been occupied as a dwelling. 

2. Same; when estate insolvent, vests absolutely.—In such case, the 
estate of the decedent being insolvent, the exemption vests absolutely 
in the widow and minor children under the provisions of section 2827 of 
the Code. 


Aprrat from Sumter Probate Court. 
Tried before Hon. W. R. DeLoacn. 
The facts are sufficiently stated in the opinion. The proof 
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of the insolvency of the estate of James M. Hartsfield, de- 
ceased, consisted of an admission of counsel that “said estate 
is insolvent.” It does not appear from the record when the 
debts, for the payment of which the lot was sought to be sold, 
were contracted; and no question on that point was made in 
the Probate Court. 


Tuos. B. Wermore, for appellant—(No brief came to the 
hands of the reporter.) 


Warts & Sons, with whom were Sprorr & Arman, contra. 
(1) Section 2840 of the Code of 1876 is a part of an act of the 
legislature approved on 9th February, 1877. Prior to the ap- 
proval of that act all the lands of a decedent, except the home- 
stead allowed by law prior to that time, were liable to be sold 
for the payment of debts. It was only the place used as a 
homestead and occupied as such, that could be held by the 
widow or minor children of the decedent. All other lands 
owned by him at the time of his death were liable to the pay- 
ment of his debts. As to debts contracted prior to the ap- 
proval of the act of 9th February, 1877, the legislature could 
not constitutionally enlarge the homestead, or extend it so as to 
embrace real estate not before that time exempt. In order then 
to show that the land now sought to be sold for the payment of 
debts, can be selected as a homestead, it must be shown, that 
the debts were contracted after the 9th February, 1877. This 
is not shown by the record. For the purpose of sustaining the 
decree of the Probate Court, this court will presume that the 
debts were contracted prior to the 9th February, 1877. 
(2) Section 2840 of the Code does not seem to contemplate, 
that a storehouse, used for the sale of goods at and before the 
death of the deceased, could be selected as a homestead, but 
only such land as might be used as a dwelling or homestead— 
land jit for a homestead for the family. (3) But if a store- 
house could be selected as a homestead under that section of 
the Code, it would still be liable to be sold for the payment of 
debts, subject to any right of the widow and children, which 
could only exist during ‘the life of the widow or the minority 
of the children.—Code of 1876, § 2821. 


STONE, J.—James M. Hartstield died intestate in 1878, a 
resident, at the time, of the county of Sumter, State of Ala- 
bama. He left surviving him a widow and minor children, 
and his estate is insolvent. He owned no homestead, but oc- 
cupied a rented dwelling. At the time of his death he owned 
a lot and storehouse in the town of Belmont in Sumter county, 


worth less than one thousand dollars, and he owned no other 
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lands. The testimony values the property at about three hun- 
dred and fifty dollars. The administrator petitioned for an 
order to sell the lot and storehouse for the payment of the debts 
of the estate, and the widow contested the application on the 
ground that she selected the same for a homestead under the 
statute. The proof shows no other material facts in the case, 
except that the said storehouse had never been occupied as a 
dwelling. On this ground it is contended that the claim of 
homestead is invalid. We think the case falls directly within 
the statute; and the estate being insolvent, it vests absolutely 
in the widow and minor children.—Code of 1876, $$ 2840, 
2827. The petition ought to have been dismissed. 

Reversed; and proceeding to render the decree the Probate 
Court should have rendered, it is ordered and decreed that the 
petition be dismissed at the costs of the petitioner. Let the 
appellee pay the costs of appeal in the court below and in this 
court. . 


Tanner v. Thomas. 
Bill in Equity to Quiet Title to Land. 


1. When proceedings to set apart homestead to widow under § 1738 of 
the Code of 1852, non pat amd ~s0d instituted by the widow of a dece- 
dent in the probate court to have set apart to her a homestead exemp- 
tion under section 1738 of the Code of 1852, no part of which contains 
any description whatever of the lands sought to be set apart as exempt, 
but in which blanks are left for such description, are absolutely void. 


Apprat from Jefferson Chancery Court. 
Heard before Hon. Cuartes Turner. 
The facts are sufficiently stated in the opinion. 


Jno. T. Terry and M. T. Porrer, for appellant. 

Hewrrr & Wacker, contra. 

(No briefs came to the hands of the reporter.) 

SOMERVILLE, J.—The bill in this case is in the nature of 
a bill guia timet, the purpose of which is to quiet the title of a 


certain tract of land, the fee of which is alleged to be in the 
appellant, Tanner, who claims by purchase from one Catharine 
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Adams, who derived her title through the medium of certain 
proceedings in the Probate Court of Jefferson county. 

These proceedings are set out, as an exhibit to complainant’s 
bill, ‘x Awe verba. They originated by petition to the court, 
which seems to have been filed in May, 1866, by Catharine 
Adams, praying to have a homestead set apart to her as exempt 
under the provisions of section 1738 of the Code of 1852, 
afterwards amended so as to constitute in substance section 
2061 of the Revised Code of 1867. The petitioner was averred 
to be the widow of one Richard Adams, deceased, and the lands 
were alleged to be under five hundred dollars in value. 

These proceedings are full of defects which are utterly fatal 
to their validity, and render them unquestionably void. 

Of these it is only necessary to mention one. There is no 
description whatever of the lands prayed to be allotted as a 
homestead anywhere throughout the whole proceedings, either 
in the original petition to the Probate Court, or in the report 
of the three commissioners who were appointed to lay off and 
set apart the same, or in the final judgment of the court con- 
firming the report. 

The court for this reason, to say nothing of others equally 
fatal, had no jurisdiction of the case, and its judgment is a 
nullity.—Freeman on Judgments, $$ 117, 123, 264; We/burn 
v. MeCalley, 63 Ala. 436, and cases cited on page 445. 

The judgment would also be void for uncertainty, owing to 
the blank left in it, which was never filled by inserting a de- 
scription of the lands. There was no method by which these 
lands could be legally identified, and a judgment or decree of 
this character can be regarded as possessing no more legal efti- 
eacy than so much waste paper.—Freeman on Judgments, 
$$ 50-52, 54; Spence v. Simmons, 16 Ala. 828; Gayle v. Sin- 
gleton, 1 Stew. 566. 

The demurrer was, without doubt, properly sustained, and 
there was no error in dismissing the bill of appellants. 


Affirmed. 


Tarrance v. Hatfield. 


Action on Promissory Note. 


1. Promissory note; when consideration not illegal.—Where a party, 
after having taken steps to secure public lands as a homestead under the 
acts of Congress commencing with section 2289 of the Revised Statutes, 
and after having made improvements thereon by erecting houses, etc., at 
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the end of two years, abandons all intention of securing the lands as a 
homestead, and executes, on the back of his preliminary certificate, a re- 
linquishment of his claim to the Government, and sells the improvements 
he had erected thereon to another, delivering to him his certificate with 
the relinquishment endorsed thereon, and possession of the lands, such 
a transaction is not a sale of an imperfect pre-emption or homestead right, 
and a note made by the purchaser for the purchase-money is not tainted 
with illegality. 

2. Same; when not within the statute of frauds.—Nor does such a con- 
tract in any way offend the statute of frauds. 


Appear from Cleburne Circuit Court. 

Tried before IHlon. W. L. Wurrtock. 

This was an action on a preimissory pote brought by H. Hat- 
field against H. Tarrance and G. W. Alexander. The defenses 
relied on in the eourt below were, in substanee, (1) that the 
note was founded on an illegal consideration, in that it was a 
sale of an imperfect pre-emption or homestead right, and, there- 
fore, violative of the statutes of the United States; and (2) that 
the note was void under the statute of frauds. The trial re- 
sulted in a verdict and judgment for the plaintiff, and from the 
judgment the defendants appealed. The facts are sufficiently 
stated in the opinion. 

Aiken & Martrty, for appellants, cited Cothran v. MeCoy, 33 
Ala. 65: Pettit's Adm r v. Pettit’ s Distributees, 32 Ala. 288 ; 
Lindsey v. Veasy, 62 Ala, 421; Code of 1876, § 2121, Sub. 4. 


Exiuts & Martin contra. (No brief came to the hands of 
the reporter.) 


STONE, J.—The defense attempted in this case misappre- 
hends the nature of the contract declared on. The consideration 
of the note was not an interest in land, nor was it a sale of a 
homestead or pre-emption right. Hatfield neither claimed, nor 
attempted to sell either. Pollard had taken steps to secure the 
lands as a homestead, under the acts of Congress, commencing 
with section 2289 of the Revised Statutes. He had made im- 
provements by erecting houses, clearing lands, ete.; and at the 
end of two years, he abandoned all intention of securing the 
lands as a homestead, and executed a relinquishment of all claim 
to acquire title to said lands. This relinquishment was made 
to the United States, and was indorsed on the preliminary certiti- 
cate of entry, which he had taken out under section 2290. He 
sold his improvements to Hussey, turned over the possession to 
him, and also delivered to him the primary certificate of 
entry, with the surrender to the Government indorsed thereon. 
Hussey held possession one year and then sold the improve- 
ments to Tarrance, delivered to him the possession, and also sur- 
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rendered to him the indorsed certificate of entry he had received 

from Pollard. He also sold Tarrance some other chattels, which, 

with the improvements, constitute the consideration of the note 

sued on. The expressed consideration of the note is “labor 

received.” 

The effect of this transaction was, to again expose the lands 
to entry as a homestead, for that is the effect of a surrender by 
the homestead occupant to the Government, if made before 
final proof of occupancy is perfected. But the evidence of 
that surrender was in the possession, first, of Hussey, and then 
of Tarrance, so that no one could, within the time allowed for 
perfecting the entry, have again entered the lands as a home- 
stead. The prima facie impress of the transaction is, that both 
Hussey and Tarrance successively contemplated securing the 
lands by entry as a homestead, and Tarrance did so secure the 
three forties, the improvements on, and possession of which he 
obtained from Hussey. The actual sale, then, was of the im- 
provements—the produets of the labor which had been be- 
stowed—and which, whoever became the owner of the freehold, 
would get the benetit of. That precise thing appellant bar- 
gained for, and he does not pretend he failed to obtain it. This 
contract in no way offended the statute of frauds, nor was it a 
sale of an imperfect pre-emption or homestead right.—Scoggin 
w. Slater, 22 Ala. 687; Cassell v. Collins, 23 Ala. 676. Pettit 
v. Pettit, 32 Ala. 288, and Lindsey v. Veasy, 62 Ala. 421, were 
actual sales of land before the title was perfected, were viola- 
tions of the express provisions of the acts of Congress, and 
were, consequently, governed by principles entirely different. 
We think there was nothing illegal in the consideration shown 
in this case. All the rulings of the Cireuit Court to which ex- 
ceptions were taken, relate to the subjects discussed above, and 
the rulings were in accordance with our views. 


Affirmed. 


Savery v. Moore. 
Statutory Real Action in the Nature of Ejectment. 


1. Admissibility of evidence—Where, in an action of ejectment, the 
defendant relied on adverse possession by himself and his father, under 
whom he claimed, as a defense, a letter written by his father to the 
plaintiff during the time covered by the claim of adverse possession, re- 
cognizing in the plaintiff an interest in or control over a lot of land, 
= the other evidence in the cause pointed to as the lot sued for, al- 
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though not described or otherwise indicated in the letter, is competent 

evidence for the plaintiff, as tending to show that the possession relied 

on was not adverse. 

2. Same.—Where, in such case, a witness in his deposition, after tes- 
tifying that during the time covered by the claim of adverse possession, 
he occupied a house on the lot in controversy, which he had rented from 
the defendant’s father, further stated that he heard defendant’s father 
say that the lot was the property of some person, whose name he did 
not remember, and that he, defendant’s father, had authority to build 
the house, and then appropriate half of the rents to his own use for the 
trouble of building and renting; and in a subsequent part of his testi- 
mony he used this language: ‘‘I think the name of the party to whom 
he {[defendant’s father] said the lot belonged was Alfred Moore,’’? when 
the plaintiff's name is Frederick B. Moore,—held, that the testimony 
was competent evidence, as tending to rebut the alleged continuity of 
adverse possession on the part of defendant; and that the fact that the 
witness improperly designated the alleged owner of the lot as Alfred 
Moore, went only to the identity of the party named, which was a ques- 
tion of fact for the jury, there being other evidence, from which the jury 
might justly infer a mere mistake’ of name or recollection in the matter. 

3. Same.—As evidence tending to show such identity, the testimony 
of another witness is competent, which is to the effect that he had re- 
sided in the town in which the lot was situated a number of years, and 
knew of only one family by the name of Moore, who had ever resided in 
said town; that in this family there were several boys, one of whom was 
the plaintiff, and that no member of the family was named Alfred. 

4. When charge properly refused.—A charge which ignores an impor- 
tant feature of the evidence in a cause, and for that reason, is misleading, 
is properly refused, although it may assert a correct proposition of law. 


Appear from Talladega Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

This was a statutory real action in the nature of ejectment, 
brought by Frederick B. Moore against John A. Savery, to re- 
cover possession of a certain lot of land in the town of Talla- 
dega, and was commenced on 30th January, 1874. The de- 
fendant pleaded, in short by consent, (1) not guilty; (2) the 
statute of limitations of ten years, and (3) the statute of limi- 
tations of twenty years; and the cause was tried on issue joined 
on these pleas. No documentary evidence of title was intro- 
duced on the trial by either party, both parties relying on pos- 
session, and the defendant claiming under his father, Joseph 
N. Savery. 

The plaintiff examined as a witness one Jackson, who testi- 
fied that he was in possession of the lot in controversy during 
the years 1859 and 1860, and “used the same as a store-house ; 
and that he made arrangements with, and rented said lot from 

laintiff in Wetumpka, Alabama, who gave witness a letter to 
Souk N. Savery, defendant’s father, in reference to the mat- 
ter: that the letter was sealed, and witness did not know what 
it contained, but when he gave the letter to Joseph N. Savery 
in Talladega, he said it was all right, and immediately put 
witness in possession of the lot,” where he remained about two 
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years, and paid rent to plaintiff; that during that time Joseph 
N. Savery never demanded the rents of witness, and that when 
he left, he turned the key over to Joseph N. Savery. The 
plaintiff read in evidence the deposition of one Mitchell, who 
testified, in substance, that during the year 1857, he was a 
member of a firm engaged in the carriage business in Tallade- 
ga, who occupied a new building which had been built on 
the lot in controversy by Joseph 'N. Sav ery, from whom they 
rented. He further testified that he heard said Savery say that 
the lot was the property of some person, whose name witness 
did not remember, and that “he had authority to build the 
house, aud then appropriate half of the rents to his own use 
for the trouble of building and renting.” To this declaration 
by Savery the defendant objected, but his objection was over- 
ruled, and he excepted. In the witness’ answer to a succeeding 
interrogatory, he said: “I think the name of the party to 
whom he [Savery] said the lot belonged, was Alfred Moore.” 
To this answer the defendant objected, but his objection was 
overruled, and he excepted. The plaintiff also examined as a 
witness one Riley, who testified, in substance, that he had _re- 
sided in Talladega a number of years, and that he knew of 
only one family by the name of Moore, who had ever resided in 
said town, that in this family there were several boys, one of 
whom was the plaintiff, and that no member of the family was 
named Alfred. To the testimony of this witness the defen- 
dant objected, but his objection was overruled and he excepted. 
The plaintiff also proved and read in evidence a letter bearing 
date, December 2d, 1866, written by Joseph N. Savery to the 
plaintiff, which was as follows: “ Myself and your father have 
been trading about a lot, and I have commenced building on 
it, and one Thomas W. Sullivan has been kicking up lots of 
fuss about it. I want you not to make any arrangement about 
it with him. Now, as he will write you to- night, I expect, be 
careful how you talk to him about it. Sono more.” To the 
introduction of this ietter the defendant objected on the ground, 
among others, that it was not shown to have any reference to 
the lot in controversy in this suit; but the court overruled his 
objection, and he excepted. The testimony of the witnesses 
for the defendant tended to show that the defendant and his 
father, Joseph N. Savery, had been in the open, adverse and 
continuous possession of the lot sued for since the year 1850, 
they, during such possession, claiming title to, and exercising 
acts of ownership over, said lot. 

The court, at the request of the plaintiff in writing, gave 
three charges to the jury, the substance of which is given in 
the opinion. To the giving of each of these charges the de- 
fendant duly excepted. The defendant requested the court in 
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writing to charge the jury, in substance, that when the statute 
of limitations begins to run in favor of a party, it continues to 
run from such date; and that if they believed from the evi- 
dence that the statute commenced to run in defendant’s favor 
in 1850, the war did not stop it, but that the period covered 
thereby would merely have to be deducted in making the esti- 
mate of time. This charge the court refused to give, and the 
defendant excepted. 

A judgment was rendered in favor of the plaintiff on ver- 
dict, from which the defendant appealed; and the rulings 
above noted he here assigns as error. 


Bowprn & Kwox and Braprorp & Bisnop, for appellant. 
Parsons & Parsons, contra. 


SOMERVILLE, J.—We find no-error in the record. The 
letter from J. N. Savery, the father of defendant, written to 
the plaintiff, Moore, was properly admitted in evidence. In 
connection with the other testimony in the cause, it tended to 
show that the plaintiff had some sort of interest in, or control 
over the lot in controversy, at some time prior or up toits date, 
which was December 2, 1866. It was also competent to rebut 
the alleged continuity of adverse possession on the part of the 
defendant. 

So likewise with the testimony of the witness Mitchell, which 
was clearly competent for the same purpose. The fact that he 
improperly designated the alleged owner of the lot as A/fred 
Moore went only to the identity of the party named, which 
was a question of fact for the jury. There was other evidence 
from which the jury might justly infer a mere mistake of name 
or recollection in the matter. The testimony of the witness 

tiley was also pertinent to establish this identity, alleging 
that there was but one family by the name of Moore resident 
in the community about that time, which was the family of 
plaintiff's father. 

Mitchell's assertion embodying the expression, “1 think the 
name of the party, to whom he [Savery] said the lot belonged, 
was Alfred Moore,” was not the averment of a mere opinion. 
It was manifestly intended as an averment of his best recollec- 
tion, especially when taken in connection with the antecedent 
declaration disclaiming any positive recollection about the mat- 
ter. It is often so used i in common parlance. 

The several charges given by the court were free from error. 
They merely asserted in effect the well settled principles, that 
the possession of the tenant is that of the landlord, and that 
every tenant is estopped from denying his landlord’s title, until 
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he first yields possession of the rented premises; and that the 
statute of limitations would not commence to run, under the 
facts of this case, until there was an adverse possession on the 
defendant’s part, asserted openly, notoriously and continuously. 
There was evidence from which the jury could have inferred 
the relation of landlord and tenant, and the charges were other- 
wise supported by the evidence. 

The charge requested by the defendant may have asserted a 
correct proposition of law, but it was properly refused, because 
it ignored one important feature of the testimony in the cause, 
and was for this reason misleading. It excluded from the con- 
sideration of the jury, entirely, the testimony of the witness 
Mitchell and others, tending to show a tenancy on the part of 
Savery, and a recognition by him of a title in the plaintiff. 


Afttirmed. 


Robinson v. Pebworth. 


Bill in Equity pursuing Trust Funds invested in Land, and 
to have the Land sold for Payment thereof: 


1. Devastavit by guardian; trustee in invitum.—Where a guardian, hay- 
ing purchased a lot of land, partly for cash, and partly on credit, used 
his ward’s money in making the cash payment, taking the title in his 
own name, and securing the unpaid purchase-money by mortgage on the 
lot,—held, that in thus using the ward’s money, he committed a derasta- 
vit; and that his vendor, having received the money with a knowledge 
of its trust character, thereby became a trustee in invitum. 

2. When husband acts as agent for his wife.-—The deed to the guar- 
dian having been executed by husband and wife, the latter being a free 
dealer, in usual form, and the mortgage taken in the name of the hus- 
band, reciting the debt as due to him, while the land belonged to the 
wife, but the fact of her ownership does not appear on the face of the pa- 
ers, hor was Otherwise made known,—/eld that the husband, in mak- 
ing the sale, acted as the agent of his wife, and that she ratified the agen- 
cy by joining in the execution of the deed. 

3. When notice to the husband is notice to the wife-—In such case, after 
asale of the lot under a power contained in the mortgage, at which it 
was bid off by, and conveyed to a third party, who acted merely for the 
wife, and who subsequently executed a conveyance to her, and after a 
recovery of the lot by the wife in an action of ejectment, on bill filed by 
the ward, seeking to subject the lot to sale for the payment of the money 
which was paid tothe husband by the guardian, it was further held that 
notice to the husband was notice to the wife, and that she could claim no 
higher rights, or greater exemptions, than her husband could have 
claimed, if the lot had been his ey. 

4. When party not a bona fide purchaser.—The lot having been the 
property of the wife, and the debt for the unpaid purchase-money, though 
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payable on its face to the husband, having been in fact due to her, when 
she, through another, made the purchase, she simply bought mortgaged 
property in payment of her debt; and hence, being charged with notice 
of the ward’s prior equity, she did not thereby become a bona fide pur- 
chaser. 

5. Same.—But if the lot had been the property of the husband, and 
the purchase-money secured by the mortgage had been due to him, the 
testimony in reference to the consideration of the wife’s purchase, merely 
showing that it was a “‘ large amount’’ which the husband owed her, is 
wholly insutlicient to establish a valuable consideration parted with by 
her, or even to establish a bona fide indebtedness from the husband to 
her, so as to affeet the rights of creditors, or third parties. 

6. When plea of res adjudicata not sustained by the proof.—The testi- 

mony introduced in support of a plea of res adjudicata, interposed as a 
defense to the bill in this case, is held to be ‘‘entirly too meagre to show 
that the same matters were in issue, and a final decree pronounced on 
.their sutliciency as a ground of relief.’”’ 
7. When ward not estopped from pursuing funds-invested by the quar- 
dian, hy proceedings on tinal settlement of the guardianship.—W here a 
guardian, having purchased a lot of land, partly for cash, and partly on 
a credit, used his ward’s funds in making the cash payment, taking the 
title in his own name, and securing the unpaid purchase-money by mort- 
gage on the lot, which was afterwards foreclosed under a power of sale 
contained therein, and purchased by one charged with notice of the trust 
character of the funds used in making the cash payment, the fact that 
the guardian on final settlement of his guardianship did not receive a 
credit for the funds so used, but a decree was rendered therefor against 
him and his sureties, which had not been satisfied, does not estop the 
ward from pursuing the funds into the lot in which they were invested, 
and from subjecting the lot to sale for the payment thereof. 

S. Name; estoppel a reasonable doctrine.—* Estoppel in such cases is 
areasonable doctrine, and simply means that you shall not take the 
fruits of an illegal transaction, and afterwards set the transaction aside 
as illegal—in other words, that you shall not be heard to claim both un- 
der and against the same title.” 


Arrrat from Montgomery Chancery Court. 

Heard before Hon. Jno. A. Fosrer. 

In 1871, $1,400 was paid into the Probate Court of Mont- 
gomery county, belonging to Samuel M., William D., Thomas 
H. and Mary F. Pebworth, who were then minors, without guar- 
dian. Afterwards, in May, 1871, Mrs. Frances A. Pebworth, 
the mother of said minors, was appointed their guardian by 
said court, and, after qualifying as such by executing bonds 
with Patrick Robinson and Robert H. Knox as her sureties there- 
on, she was paid said money. Mrs. Pebworth and Knox were 
then insolvent, and have since continued to be so. On 20th 
May, 1871, Mrs. Pebworth purchased from Patrick Robinson 
an improved lot in the city of Montgomery for $1,500, and he 
and his wife, Margaret Robinson, executed to her a deed there- 
to. This deed was made to * Frances A. Pebworth, guardian” 
of said minors, naming them. Of the purchase-money $1,200 
was paid in cash by Mrs. Pebworth to Mr. Robinson, and for 
the balance she made her note, payable to him twelve months 
after date, with interest. To secure this note she also, on the 
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same day, executed to him a mortgage on the lot which she had 
purchased, with a power of sale. In this mortgage, in the 
granting clause, she styles herself guardian of said minors, and 
it is recited therein that she executed the same “by virtue of 
an order this day granted me to this effect by the Probate 
Court.” The substance or purport of this order.is not further 
stated in the mortgage, nor is it set out in the record. In fact, 
this lot was at the time of these transactions the property of 
Mrs. Robinson, it having been conveyed to her in 1854, by one 
Samuel Murrell; but the fact of her ownership does not appear 
either from the deed or mortgage above mentioned. In May, 
1877, the mortgage was foreclosed by a sale under the power 
contained therein, and at the sale a third party bid in the prop- 
erty for an amount. sufficient to pay the mortgage debt and 
expenses of sale; received a conveyance of the lot exeeuted by 
Robinson, and afterwards executed a deed conveying the lot to 
Mrs. Robinson. Afterwards Mrs. Robinson commenced a suit 
in ejectment against Mrs. Pebworth for the possession of the 
lot, and in 1878, recovered a judgment therefor, no defense 
having been made to the suit. Under a writ issued on this 
judgment Mrs. Robinson was put into possession of the lot, and 
she was in possession thereof when this suit was commenced. 

The bill in this cause was filed on 6th February, 1879, by 
the above named wards, two of whom had attained their major- 
ity, against Patrick Robinson and his wife, Mrs. Pebworth, and 
the purchaser at the mortgage sale, in which it is charged that 
Robinson fraudulently colluded with Mrs. Pebworth to obtain 
possession of their money; that the latter was appointed their 
guardian in pursuance of an agreement between Robinson and 
Mrs. Pebworth to the effect, that if she would agree to pur- 
chase said lot from him with complainants’ money, at the price 
for, and on the terms at which, it was purchased, as above 
stated, he would become her bondsman as guardian of com- 
plainants; that in further pursuance of the agreement, the pur- 
chase was made, the money paid, and the deed and mortgage 
executed; that the price paid for the lot was greatly in excess 
of its true value; and that the purchaser at the mortgage sale, 
while ostensibly buying the lot for himself, in fact bid it in for 
Mrs. Robinson. The prayer of the bill is for an account, 
for a lien on the lot, for a sale thereof for the payment of what 
may be ascertained to be due the complainants, growing out of 
their guardian’s devastavit, and for general relief. The Dill 
waived answers under oath by all the defendants except Mrs. 
Pebworth, who was required to answer under oath. 

Mrs. Pebworth answered under oath admitting substantially 
the agreement between herself and Robinson, as set up in the 


bill, but denying any intentional fraud on her part. The other 
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defendants filed a “joint and separate” answer, denying the al- 
leged agreement and the fraud charged in the bill, and that 
Robinson had in any way procured Mrs. Pebworth’s appointment 
as guardian of complainants; and averring that the sale of the 
lot and the other transactions connected with the lot following 
the sale, were had and made in good faith, and that the lot was 
worth the price at which Mrs. Pebworth bought it. Other de- 
fenses are set up in their answer, which are sufticiently indi- 
eated in the opinion. 

Touching the plea of res adjudicata incorporated in the joint 
answer of Robinson and others, mentioned in the opinion, the 
evidence introduced at the hearing showed that in 1873, the 
exact time not stated, the complainants in the bill in this cause, 
all of whom were then minors, suing by their next friend, filed 
a bill in said court against Patrick Robinson and Mrs. Pebworth ; 
and that the bill and all the other papers belonging to the file 
in that cause had been lost or mislaid. It was shown by sworn 
copies of the docket and minute entries in that cause, that Mrs. 
Pebworth answered the bill on 4th December, 1873, and on 
the Sth of that month Patrick Robinson demurred to the bill; 
that on 24th January, 1874, a decree was entered sustainin 
Robinson’s demurrer, and allowing forty days within which 
to amend, and that at the November term, 1875, the cause was 
dismissed at the costs of the complainants’ next friend. The 
only proof offered of the purpose and contents of the bill, and 
of the other pleadings in the cause, was the testimony of Pat- 
rick Robinson, who, after showing the filing of the bill and his 
demurrer thereto, and the identity of the parties, testified as 
follows: “I had advertised said real estate for sale under said 
mortgage, and complainants, by their next friend, Daniel H. 
Workman, filed said bill against me to restrain the sale of said 
realty under the mortgage. The bill alleged substantially that 
the money with which the property was bought belonged to 
the minor heirs, and that said Frances A. Pebworth, in order to 
induce me to become surety on her official bond as guardian, 
agreed to invest $1,200 of their said money in said realty, and 
that it was in consideration of said agreement that I became her 
surety. The bill alleged collusion and fraud between me and 
Frances A. Pebworth, and made her a party defendant to said 
bill. Mrs. Pebworth answered the bill, but I, through my at- 
torney, demurred, but I do not know upon what grounds. The 
demurrer was sustained and the bill dismissed. This is, accord- 
ing to my best recollection, the substance of the subject-matter 
of said suit, and the same matters are involved in this suit. 
The same relief was prayed in both cases.” 

It was, by written agreement of the parties, admitted that Mrs. 
Pebworth made final settlements of her guardianships of com- 
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plainants in the Probate Court on 28th February, 1874, and 
thereon decrees were rendered against her in favor of each of 
her wards for $323.16; that on said settlements no credit was 
allowed her “for the money alleged to have been invested in 
the land in controversy ;” that the complainants and the guar- 
dian ad litem who represented them on said settlements, 
“had full knowledge of said purchase of the land in contro- 
versy, and of the manner and means of said purchase ;” that 
decrees were also duly rendered for said amounts against Rob- 
ert H. Knox, and Patrick Robinson, as her sureties, but no ex- 
ecutions had issued either against the guardian or her sureties ; 
and that said deerees still remained of full force, and were un- 
satistied. The other facts necessary to an understanding of the 
opinion are sufficiently stated therein. 

On the hearing, had on pleadings and proof, the chancellor, 
being of opinion ‘that the complainants were entitled to relief, en- 
tered a decree of reference as to the amount due them; 
and, at a subsequent day of the same term, on the report 
of the register, ascertaining that “the amount, including 
principal and interest to date, of the funds in the hands of the 
defendant, Frances A. Pebworth, which belonged to the com- 

lainants, in this cause, and which she paid to the defendant, 
Patrick Robinson, on the purchase of the lands mentioned in 
this case, is $2,153.86,” a decree was entered, ordering a sale of 
the lot for the payment of said amount. . 
The above mentioned decrees are here assigned as error. 


Rice & Winey, for appellants. 
Jno. Gryprat Wiyrer and Gunter & Biakey, contra. 


STONE, J.—The testimony as to whose money—$1,200— 
was employed in making the first or cash payment in the pur- 
chase of the lot, all points in one direction, and shows conclu- 
sively that it was the money of the complainants, all of whom 
were then minors, some of very tender years. So, we have no 
difficulty in reaching the conclusion that the chancellor found, 
and rightfully found, that fact in favor of complainants. 

The next inquiry is, did Robinson, when he received the 
money, know it was the property of complainants. Frances 
A. Pebworth, from whom Robinson received the money, moth- 
er of complainants, was then their guardian, and Robinson was 
one of her sureties. The testimony on this question is not en- 
tirely in harmony, but we think the weight of it is decidedly 
in favor of the proposition, that in negotiating and effecting the 
sale of the lot, Robinson was’ informed and knew that the mon- 


ey of the w ards was to be used in making the cash payment. 
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There is a preponderance of the oral testimony on that side; and 
if such was not the understanding, why was the deed made to 
Mrs. Pebworth, styling her guardian, and why did she sign the 
mortgage in the same way‘ The mortgage on its face shows 
that it was given “by virtue of an order this day granted me 
to this effect by the Probate Court.” Guardians, it is true, 
may invest the money of their wards in real estate; but the ti- 
tle must be taken in the name of the ward.— Code, $$ 2788-9. 
And under certain conditions, the Probate Court may direct the 
sale of the ward’s property for re-investment.—/b. 2785. There 
is nothing to show this purchase was made under either of 
these provisions ; and the title was made, not to the wards, but 
to Mrs. Pebworth. The Probate Court had no power to au- 
thorize the guardian to give a mortgage. Why should this 
clause have been inserted in the mortgage, if Mrs. Pebworth 
was purehasing in her own right, and with her own money? 
In his testimony Mr. Robinson says: “ All I can recollect in 
reference to the order of the Probate Court referred to in said 
mortgage is, that I was unwilling to sell said realty unless I was 
protected in the sale thereof... . . She said that she wanted 
to invest the money forthe benefit of the heirs—the particulars 
of the conversation. however, I can not recollect. She said she 
would get an order of the Probate Court to protect me fully.” 
We may again ask, why all this, if Mrs. Pebworth was not dealing 
confessedly dealing—with trust funds? We can not doubt 
that when Mr. Robinson negotiated and concluded the terms 
of the sale, he had netice and knowledge that the moneys of the 
complainant-wards were to be, and were used in the purchase. 

In thus using the trust funds contided to her, Mrs. Pebworth 
committed a devastavit ; and when Robinson received it, know- 
ing its trust character, he constituted himself a trustee 7m imv7- 
tum of that fund.—Lee v. Lee, 67 Ala. 406. 

The lot in controversy was originally the property of Mrs. 
Robinson. The title deed is in evidence, and it shows that the 
title was in her. The testimony is that she was a free dealer. 
But there is nothing in the proof of the negotiation, nor in the 
title papers executed, which tends to show the lot was sold as 
the property of Mrs. Robinson. NeitMer the deed nor mort- 
gage mentions who is the owner. The deed is in usual form 
by, husband and wife, and the mortgage, reciting a debt to Pat- 
rick Robinson, conveys the lot back to him, to secure its pay- 
ment. But we need not consider the effect of this. The most 
that can be made of it is, that, in making the sale, Robinson 
acted as the agent of his wife. She ratified the agency, by join- 
ing in the execution of the deed to Mrs. Pebworth. The testi- 
mony fails to show any other act of hers, or any word spoken 
by her, throughout not only the sale, but the foreclosure prot 
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ceedings and conveyances, afterwards had and performed. In 
such case notice to the agent is notice to the principal; and 
Mrs. Robinson can claim no higher rights or greater exemptions, 
than her husband could claim, if the sale had been made by 
him of his own property.— Waite v. Aing, 53 Ala. 162; Le 
Neve v. Le Neve,.3 Atk. 646; Clark v. Fuller, 39 Conn. 238; 
Wade on Notice, $679; Bank of Milford v. Town of Milford, 
36 Conn. 93; The Distilled Spirits, 11 Wall. 356. 

It is claimed, in the next place, that when Mrs. Robinson pur- 
chased at the foreclosure sale, she was a bona pide purchaser 
without notice, and, therefore, she acquired a good title, not- 
withstanding any equity the complainants may have had; it 
not being shown she had actual notice of such equity. There 
are several answers to this argument. In the first place, the 
lot had been her property, and the debt for the unpaid purchase- 
money, although on its face payable to her husband, was in fact 
due to her. When she, through another, made the purchase, she 
simply bought mortgaged property, in payment of a debt due to 
her. She parted with no new consideration, for she neither paid, 
nor ought to have paid any thing on her purchase. Such pur- 
chase would give Robinson no right to claim a credit on any 
debt he might owe to Mrs. Robinson, for the purchase-money 
was not due to him, but toher. A mortgagee, denna with no- 
tice of a prior equity, can not become a dona fide purchaser, by 
buying the mortgaged property at a foreclosure sale made for 
his benefit. 

But if the purchase-money had been due to Patrick Robin- 
son, the testimony in this case is insufficient to establish Mrs. 
Robinson’s claim of bona fide purchase without notice. In Loeb 
v. Peters, 63 Ala. 243, the consideration of the purchase was a 
credit for the amount on a pre existing indebtedness from the 
seller to the buyer, by account. We held that to constitute 
a purchase, so as, in the absence of notice, to cut off equities, 
something valuable must be parted with, or some fixed liability 
incurred ; something advanced, given up, or lost on the part of 
the transferee. We held the defense in that case insufficient. 

The only evidence bearing on this question in this case is 
that of Patrick Robinson, as follows: “I sold the property at 
mortgage sale to — for about $450. He acted for Mrs. 
Margaret Robinson, my wife, to whom he conveyed said prop- 
erty. I owed my wife a large amount, and this was the con- 
sideration I received for said deed to —— ,and of the deed 
from ——to Mrs. Robinson. There was no money or 
checks used.” This is wholly insufficient to establish a valua- 
ble consideration parted with, or even to establish a bona fide 
indebtedness from Mr. Robinson to his wife, so as to affect the 
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rights of creditors, or third parties.—//ubbard v. Allen, 59 Ala. 
285 

There is a plea of res adjudicata interposed as a defense in 
this case. .The testimony is entirely too meagre to show that 
the same matters — issue, and a final decree pronounced 
= their sufficiency as a ground of relief. v. Sheppard, 

33 Ala. rene Smith v. Wert, 64 Ala. 34; Me a v. Lhodes, 
69 Ala. 1538 

The defendant, by an amendment to the answer, sought to 
obtain a recoupment for the value of the rents of the lot, while 
it was occupied by Mrs. Pebworth. It is a sufficient answer to 
this, that the record contains no testimony whatever of the val- 
ue of the rents, and, on the reference before the register, the 
defendants offered no testimony on any question. And the 
record shows no exceptions tiled to the report of the register. 
This question is not raised by any ruling of the court below. 

It is contended for appellant—defendant below—that by 
electing to charge, and charging Mrs. Pebworth, the guardian, 
with the entire sum of money received by her as guardian, the 
complainants must be held to have abandoned the right to pur- 
sue the money into the lot in which it was invested. It should 
be borne in mind, that in this case Robinson, and through him 
his principal, Mrs. Robinson, if she received the money, stand 
charged in ‘neitum with the duty of accounting for the trust 
fund. Fixing a liability on the true guardian, Mrs. Pebworth, 
was a condition precedent to the right to trace that fund into 
property it may have been invested in; for, if Mrs. Pebworth 
committed no devustavit, then no one can be charged asa 
trustee (x éneitum. The effect of the ascertained facts in this 
case is, to fix a liability alike on the legal guardian, and on any 
other who received the money, charged with notice of its trust 
character and misuse; and the pursuit of it against one, before 
satisfaction is obtained, opposes no obstacle to its prosecution 
against another, or against property, liable $ for its payment. 
Thames v. Herbert, 61 Ala. 340; Lee 2 », Lee, 67 Ala. 406. Es- 
toppel in such cases is a reasonable doctrine, and simply means 
that you shall not take the fruits of an illegal transaction, and 
afterwards set the transaction aside as illegal. In other words, 
that you shall not be heard to claim both ‘under and against the 
same title— Butler v. O' Brien, 5 Ala. 316; Morris v. Hall, 
41 Ala. 510; Me Reynolds v. Jones, 30 Ala. 101. 

If there is any implication in the case of WiAdte v. Cozart 
(not reported), which opposes the views above, it was unneces- 
sary andisunsound. That case went off on the : authority of Pres- 
ton v. Me Millan, 58 Ala. 84. 

Affirmed. 
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Eureka Company tv. Edwards. 


Bill in Equity to Cancel Deed executed by Minors, as a Cloud 
upon Complainant's Title. 


1. Rule as to review of chancellor's findings on facts.—The rule estab- 
lished in this court in reviewing the findings of the court of chancery on 
facts, is to affirm, unless clearly convinced of error; but if so convinced, 
to reverse. 

2. Declarations by grantor in deed, made after its erecution ; when in- 
admissible.—Declarations by a grantor in a deed to land, conveying an 
absolute title in fee simple, made after the deed was executed, as to 
what his intentions were in its execution, are inadmissible to establish a 
trust in favor of third parties, inconsistent with the terms of the deed, 
or to otherwise vary, affect or impair the rights of the grantee under it. 

3. Deed by infant; what necessary to a ratification.-¥To constitute a 
binding ratification of a deed to lands executed by an infant, after he be- 
comes of age, there must be some positive act, knowingly done, aftirm- 
ing the conveyance, or which is inconsistent with the right to repudiate 
it { mere inaction, unless for a time sufficient to perfect a bar, is insuffi- 
cient ‘ “iia 

4. Evecutory contracts of infants; may be avoided without tendering 
back what was received under the contract.—If an infant, on becoming of 
age, disaflirms an executory contract,the adult purchaser or contractor 
being then forced to become the actor, to have the contract performed, 
the quondam infant is under no conditions or limitations in asserting the 
invalidity of the contract; the contract being voidable, and he making 
timely election to avoid by pleading his minority, his defense, if sustained 
by the proof, will prevail, without his tendering back anything he may, 
have acquired or received under the contract. } 

5. Executed contracts of infants ; when tender essential to relief in 
equity.—But if the contract, as in this case, is executed, the rule in 
equity is different. Then the guondam infant, or any one asserting claim 
in his right, must become the actor; and coming into court in quest of 
equity, he. must do, or offer to do equity, as a condition on which relief 
will be decreed him; and hence, if the money or other valuable thing 
received by the infant be still in esse, and in the possession of the infant 
or of the party seeking relief in his right, a bill seeking to avoid the con- 
tract cool wal tender, or offer to produce or pay, as the case may be. 

6. Same; when tender not required.—Where, however, as in this case, 
the infant executed a deed to lands sold by him, and received and con- 
sumed the purchase-money during his infancy, a bill averring this fact, 
filed by one claiming the land under a deed executed by the infant, after 
he had attained his majority, to have the first deed cancelled as a cloud 
upon his title, need not tender back the purchase-money received by the 
infant. 

7. First point decided in Martin v. Martin, 35 Ala. 560, held unsound. 
The first principle decided in Martin v. Martin, 35 Ala. 560, is not sup- 
ported by the authorities cited, or by principle. 

8. Adverse possession ; what necessary to avoid deed to land.—To avoid 
a deed to land on the ground that the land was in the adverse possession 
of another at the time the deed was executed, there must be an actual 
adverse holding under claim of right. 
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9. When notice of deed of infant, which he had disaffirmed, by a pur- 
chaser from infant after he attained his majority, immaterial._—Where an 
infant, for a valuable consideration, which he received and used during 
his minority, executed a deed to lands, and disaffirmed it, and sold and 
conveyed the lands to another, after he became of age, the disaffirmance 
of the first deed destroyed all the claim, both legal and equitable, vested 
in the grantee thereunder, and left in him no pretense of any equity to 
assert against the later purchaser; and hence, the fact that such pur- 
chaser had notice of the first deed was immaterial. 

10. When notice material.—It is only when there is a prior right, legal 
or equitable, that notice, actual or constructive, becomes material to In- 
tercept or dominate an after acquired title. 


Apprat from Tuscaloosa Chancery Court. 

Heard before Hon. Tuomas Cosss. 

On 12th May, 1860, Jesse B. W. Burgin, being then seized 
and possessed of the north east quarter of section 31, township 
20, range 5 west, sold and conveyed the same to his mother, 
Mary T. Burgin; and on 26th May, 1863, Mary T. Burgin, by 
deed with covenants of warranty, conveyed this land in fee 
simple to Ann Judson Burgin, and Joseph Burgin, the young- 
est children of Jesse 5B. W. and Mary Burgin, his wife, said 
grantees then being minors of tender years. This deed recites 
a consideration of S800, but was in fact voluntary. On 12th 
June, 1869, a deed was executed by Mary Burgin, widow of 
Jesse B. W. Burgin, then deceased, Joseph Burgin, Ann Jud- 
son Thrasher, formerly Ann Judson Burgin, and her husband, 
and the other children and heirs at law of Jesse B. W. Burgin, 
deceased, to Giles Edwards and others, conveying certain min- 
éral rights in said land. The bill in this cause was filed on 8th 
March, 1879, by the Eureka Company, a body cerporate, against 
Giles Edwards and the other grantees in the deed of June 12, 
1869, and others, claiming title to said land under the said Jo- 
seph Burgin and Ann Judson Thrasher, by deeds executed af- 
ter the execution of the deed of June 12, 1869; charging that 
at the time of the execution of said deed the said Joseph Bur- 
gin and Ann Judson Thrasher were seized and possessed of 
said lands in their own exclusive right; that they were then 
minors, and that, shortly after they attained their majority, 
they refused to ratify or confirm the deed, but that, in fact, 
they then disaffirmed and disavowed it; and praying that the 
deed be cancelled as a cloud upon complainant’s title. This 
title is as follows: (1) Deed from Ann Judson Thrasher and 
her husband to L. V. McDougal, dated 26th April, 1872, con- 
veying an undivided one-half interest in said land, but except- 
ing the iron ore therein, the principal part of the minerals 
conveyed by deed of 12th June, 1869; (2) deed from Ann 
Judson Thrasher (in which her husband did not join) to Robert 
McDougal, dated 16th September, 1873, conveying an undi- 
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vided one-half interest in all the iron ore in said land; (3) deed 
from Robert and L. V. McDougal to John Salmons, dated 
30th March, 1874, conveying the west half of said quarter see- 
tion; (4) deed from Joseph Burgin and wife to John Salmons, 
dated 28th March, 1874, conveying the east half of said quar- 
ter section; (5) deed from John Salmons and wife to the Eu- 
reka Company, dated Ist November, 1876, conveying the whole 
of said quarter section ; (6) deed from Ann Judson Thrasher and 
her husband to the Eureka Company, dated 15th March, 1877, 
conveying said land. This deed was made, as shown by its re- 
citals, to correct the defective execution of the deed to Robert 
McDougal, of date 16th September, 1873, and for an addition- 
al moneyed consideration. (7) Deed from Joseph C. Burgin 
and wife, and Robert McDougal and L. V. MeDougal, his wife, 
to the Eureka Company, dated 25th September, 1879, convey- 
ing said land. This deed was executed, as shown by its recitals, 
to cure defect in complainant’s title, growing out of the faet 
that the former deeds executed by said wrantors conveyed de- 
signated parts of said land, instead of their undivided half in- 
terests therein; the conv eyances having been thus executed on 
account of a parol partition between Burgin and McDougal, 
made prior to the execution of their respective deeds to Sal- 
mons. 

Giles Edwards and his associates answered the bill, averring 
that the deed from Mary T. Burgin to Joseph Burgin and Ann 
Judson Thrasher, was infact executed to them in trust and for the 
benetit of all the children of her son, Jesse B. W. Burgin, 
and that for this reason all of said children joined in the exe- 
cution of the deed of June 12th, 1869; that the said Joseph 
and Ann Judson were of full age when they executed said 
deed ; and insisting on the v validity. of their deed, and its prior- 
ity over any rights. the complainant may have in the minerals 
conveyed to them ther eby. Said defendants asked that their an- 
swer be taken and considered as a cross-bill, thereby praying, inter 
alia, that the complainant be perpetually enjoined from setting 
up any claim to the minerals in and upon said land, and from 
interfering with, or hindering them from the full and complete 
enjoy ment of their mineral rights therein. 

t was not controverted that McDougal, Salmons and the 
complainant, at the dates of their respective purchases, had 
notice of the existence of the deed to Edwards and his asso- 
ciates, of date June 12, 1869. The record contains no evi- 
dence showing that Joseph B surgin and Ann Judson Thrasher 
ratified the said sale and conveyance to Edwards and his asso- 
ciates after they attained their majority; but the evidence 
shows that in 1873 they, through their attorney, notified Giles 
Edwards by letter that they were minors when they executed 
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the deed, and, in substance, that they did not consider it bind- 
ing on them, and would not ratify it. Other acts tending to 
show a disaftirmance of the deed by them were also proved, 
which need not be stated in this report. The deed from Mary 
T. Burgin to Joseph and Ann Judson Burgin contains no trust 
in favor of the other children of Jesse b. W. Burgin; and the 
evidence offered tending to show that the deed was intended 
for the benefit of said other children, was mainly declarations 
made by Mary T. Burgin that such was her intention in exe- 
euting the deed. The other facts disclosed by the record are 
sufficiently stated in the opinion. 

On the hearing, had on pleadings and proof, the chancellor 
caused a decree to be entered, denying relief to the complain- 
ant, and granting the injunction prayed by Giles Edwards and 
his associates in their cross-bill. That decree is made the basis 
of the assignments of error in this court. 


A. C. Harcrove and Warts & Sons, for appellant.—(1) 
The rule now established in this court is, that the decision of 
a chancellor on fucts is to be treated just like his decision on 
questions of law. If manifest error is shown, a reversal will 
follow.— Rather v. Youngs Adivr, 56 Ala. 94. (2) The 
yarol evidence introduced to vary the terms of the deed from 
Mary T. Burgin to Joseph and Ann Judson Burgin, and to 
establish a trust inconsistent with the express language of the 
deed, was inadmissible. No trust has been proved in this case 
that can be enforeed.--- Patton v. Beecher, 62 Ala. 579.  Bar- 
rell v. Hanrick, 42 Ala. 60, criticised and distinguished from 
this case. (3) The validity of the deed of June 12th, 1569, 
does not depend upon the question, whether Edwards Anew or 
did not know that said Joseph’and Aun Judson were minors 
when they executed the deed, but upon the question, whether, 
nm fact, they were then of age or not. That Ann Judson was 
then married, did not enlarge her power to contract or convey 3 
and the deed, as to her, was as invalid as if she had not been 
married. Greenwood v. Coleman, 34 Ala. 150, (4) On the ques- 
tion whether the said Joseph and Ann Judson were estopped 
from avoiding the deed by anything said or done by them, the 
following authorities were cited and discussed: (i/lespie v. 
Nabors, 59 Ala. p. 445; Tyler on Inf. and Cov. p. 96, $54; 
1 Story’s Eq. Jur. § 396; Devereux v. Burgwyn, 5 Ired. 
Eq. 351; 5 ae ing v. Johnson, 26 Ala. 446; Brown v. 
MeCune, 5 Sandf. 224; Clark v. Goddard, 3 Ala. 1643 
Wilson v. Judge, 18 Ala. 757; Slaughter v. Cunningham, 
24 Ala. 260. (5) The deed of June 12th, 1869, was disaf- 
firmed by the said Joseph and Ann Judson after they became 
of age; and it then became inoperative-—Slaughter v. Cun- 
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ningham, 24 Ala. 260; Walker v. Ellis, 12 Ill. 470; Dixon 


v. Merritt, 21 Minn. 196; Chapin v. Shafer, 49 N. Y. 407; 
Tyler on Inf. and Cov. pp. 84-5, § 44; 7d. p. 96, $54; Prout 


v. Wiley, 28 Mich. 164; Zucker v. Moorehead=10 Peters, 58 3"( (6 


Irvine v. Irvine, 9 Wall 617; 7 Wait’s Ac. and Def. p. 144; 
Green v. Green, 69 N. Y. 553; 56 Mo. 202; 23 Me. 517; 
Derrick v. Kennedy, 4 Port. 41. (6) It was not necessary for 
them, in order to obtain relief, to restore the purchase-money, 
after they became of age, they having spent that portion 
thereof which was paid to them before they arrived at their 
majority.— Walsh v. Young, 110 Mass. 396; Chandler v. 
Simmons, 97 Mass. 508; Bartlett v. Drake, 100 Mass. 174 ; 
Dill v. Bowen, 54 Ind. 205; Green v. Green, 69 N.Y. 553; 
Mustard v. Wohlford, 15 Gratt. 329; Bedinger v. Wharton, 
27 Gratt. 857; WV. H. F. Ins. Co. v. Noyes, 32 N. H. 345; 
Price v. Furman, 27 Vt. 268. (7) Nor does it make any 
difference that Salmons or the Eureka Company knew of the 
sale to Edwards before they bought. The information they 
received, showed that the said Joseph and Ann Judson were 
both under age at the time of the execution of the deed to 
Edwards and his associates; and that, therefore, they had the 
right to repudiate the contract. The company stand in their 
shoes, and can assert any rights they could have asserted. 
Mustard v. Wohlford, 15 Gratt. 329. (8) The bill shows 
that the complainant had the legal title and a complete equity, 
and is in possession. This is sufficient to entitle it to relief. 
Bibb v. Bishop Cobbs Orphans Home, 61 Ala. 326; Stewart v. 
Daniel, 55 Ala. 278; Plant v. Barelay, 56 Ala. 561. 


J. M. Martin, contra—(1) The burden of proving that 
Joseph Burgin and Ann J. Thrasher were minors on 12th 
June, 1869, was upon the appellant; and the chancellor, after 
considering all the evidence, has affirmed that it does not pro- 
duce that rational conviction of the fact of their minority, 
“which the law denominates proof.” “It is not enough that 
the court can not see that the judgment of the primary court 
was right; unless shown to be wrong, the presumption of cor- 
rectness arises.” Marlowe v. Benagh, 52 Ala. 112. (2) 
Appellees deny that the minority of the said Joseph and Ann 
Judson at the time of executing the deed of June 12th 1869, 
if proven, would entitle the appellant to relief, because the sale 
of the “mineral rights” to appellees, Edwards and his asso- 
ciates, was effected by means of fraud and fraudulent conceal- 
ments on the part of the said Joseph and Ann Judson; of 
which the appellant was fully informed before making his 
pretended purchase. After a discussion of the testimony, the 


following authorities were cited and discussed on this point: 
VOL. LXXI. 
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Wright v. Snowe, 2 De Gex & Small’s Rep. 320; Conroe v. Bird- 
sall, 1 Johnson’s Cases, 127; Story on Sales, § 28; Fon.’s 
Ex uity, B. I. C. IIL. N 4; kx parte Watson, 16 Ves. 265 ; 
2 Eq. Cases Abr. 428; 13 Vin. Abr. 536; 9 Vin. Abr. 415; 
2 Ves. Sr. 198; 2 Mad. 40; 3 Hare, 503; Ex parte Unity 
Joint Stock M. B. Association, 3 De Gex anit Jones, 63; 
1 Story’s Eq. Jur. § 240; Kerr on Fraud and Mistake, p. 148 ; 
3 Kent's Com. 353, and note 1; 1 Pars. on Cont. 318, and 
note; Bispham’s Eq. § 293; 7b. § 204. (3) If said grantors 
were minors, their deed is not void, but voidable-—J/anning 
v. Johnson, 26 Ala. 451. It operated to transmit the title to 
the property to these appellees.—J/rv/ne v. Lrvine, 9 Wall. 617. 
Until their deed is avoided, these appellees have the title ; and 
if the pretended minors have, since their majority, ratified 
their act, this title is now perfect.—/rrine v. Lrvine, supra. 
The conduct of said Joseph and Ann Judson, after they 
arrived at age, was a suflicient ratification of the sale and con- 
veyance to these appellees. Evidence on this point discussed, 
and following authorities cited and commented on: Zhomas- 
son v. Boyd, 13 Ala. 420; Shropshire vo. Burns, 46 Ala. 114; 
West v. Penny, 16 Ala. 186; Martin v. Mayo, 10 Mass. 137; 
Phillips v. Green, 5 Mon. 353. (+) By their purchase 6f the 
“mineral rights” these appellees became joint owners with 
the pretended minors of the “Burgin lands ;° they bought, not 
the product of the land, but a part of the land itself.—//efin 
v. Bingham, 56 Ala. 574; Riddle v. Brown, 20 Ala. 412; 
Mitchell v. Billingslea, 17 Ala. 393. They had just such pos- 
session of their interest in, or share of the lands, as it was 
understood and agreed they should have; and this possession 
has been unbroken ever since. They, therefore, held the 
“mineral rights” adversely to the pretended minors, and the 
deeds to Salmons, McDougal and to appellant are void. See 
Elliott v. Horn, 10 Ala. 354; Pryor v. Butler, 9 Ala. 418; 
Hinton v. Nelms, 13 Ala. 222; Harvey v. Doe, 23 Ala. 635 ; 
Jackson v. Todd, 6 Johns. S57 : Dexter v. Velson, 6 Ala. 68. 
(5) The purchase-money for said mineral rights has not been 
refunded. Until this be done, a court of equity will not give 
effect to an act of disaftirmance of the sale on the part of the 
pretended minors.— Manning v. Johnson, 26 Ala. 451; Lynde 
v. Budd, 2 Paige, 192; Badger v. Phinney, 15 Mass. 359 ; 
Roberts v. Wiggin, 1 N. H. 73; Poof v. Stafford, 7 Cow. 182; 
Smith v. Evans, 5 Humph. 70: Bartholomew v. Finnemore, 
17 Barb. 480; Delano v. Blake, 11 Wend. 86; Palmer v. 
Miller, 25 Barb. 402; Hillyer v. Bennett, 3 Edwards’ Ch. R. 
222: Goodman v. Winter, 64 Ala. 487. (6) The Eureka 
Company was a mala fide purchaser of the said mineral rights, 
inasmuch as the purchase was made with a full knowledge of 
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the prior rights of these appellees ; and was made, also, of ven- 
dors who had like notice, prior to the pretended sales to them. 
Le Neve v. Le Neve, 3 Atk. 646; Wade on Law of Notice, 
$$ 11, 15, 17, 27, 382, 33, 50, 55, and 65; Taylor v. Stribbert, 
2 Ves. Jr. 437; 1 Story’s Eq. Jur. § 409; Murray v. Ballou, 
1 Johns. Ch. 566; Heatley v. Finster, 2 Johns. Ch. 158 ; Cham- 
pion v. Brown, 6 Johns. Ch. 398; Cambridge Valley Bank 
v. Delano, 48 N.Y. 326: Bryant v. Booze,55 Ga. 438. (7) 
The deed from Mary T. Burgin was made én trust for the 
benefit of all the children of Jesse B. W. Burgin ; and these 
appellees, as purchasers from them, may now establish and 
enforce the trust in defense of this cause and in the protection 
of their rights in the property against the appellant, it, together 
with its vendors, having notice of the trust. See Me Veyv. 
Parker, 64 Ala. 493; Venable v. Thompson, 11 Ala. 148; 
Graham v. Lockhart, 8 Ala. 24: Barrell v. Hanrich, Admr, 
42 Ala. 71; Aennedy v. Kennedy, 2 Ala. 571. (8) The right 
to disaffirm a contract made during minority is a personal priv- 
ilege ; and hence, the appellant can not avail itself of the:minor- 
ity of the said Joseph and Ann Judson, to avoid their deeds. 
Shropshire v. Burns, 46 Ala. 115; Jetford v. Ringgold & Co. 
6 Ald. 547. 


STONE, J.—The rule we have established in reviewing 
findings of the court-of chancery on facts, is to affirm, unless 
we are clearly convinced the court has erred. But if clearly 
convinced of error, a reversal follows.—Rather v. Young, 
56 Ala. 94; Bryan v. Hendrix, 57 Ala. 387; Nooe’s Ex’r. 
v. Garner's Adm’r. 70 Ala. 443. We have very carefully ex- 
amined the testimony in this case, and have reached the fol- 
lowing conclusions : 

First, that when the deed of the mineral rights was made to 
Giles Edwards and his associates—June 12th, 1869,—Joseph 
©. Burgin and Ann Judson Thrasher were each under twenty- 
one years of age; that Joseph C. was born in January, 1850, 
and Ann Judson in February, 1852. On this point, we think 
the testimony leaves no room for doubt. 

Second, it is contended that on the day when the deed to 
Edwards was executed, Mary Burgin, their mother, stated, in 
the presence of Joseph C. and Ann Judson, that they were 
each of lawful age, and that neither of them contradicted her 
statement. Some other testimony is offered, tending to show 
Joseph C. Burgin stated he was then twenty-one years old. 
This testimony is relied on by appellees in two aspects: first, 
as an are in pais; and, second, as proving fraud on their 
part, which will deprive them of their = of infancy. We 
consider it unnecessary to decide either of these legal questions, 
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for the proof is wholly insufticient to establish the alleged fact. 
On the contrary, taking the testimony for our guide, we are 
clearly convinced that if the chancellor found such declaration 
had boon made in their presence and hearing, he erred. See 
Clark Goddard, 39 Ala. 164. 

Third. it is contended that the deed of Mary T. Burgin was 
made to Joseph C. and Ann Judson, in trust for ‘all the 
children of Jesse Burgin, their father. The testimony is 
wholly insufficient to establish this. In truth, there is no legal 
testimony bearing on this question. What Mary T. Burgin 
may have said, after exec uting the deed, of what her intention 
had been in its execution, can not vary, affect, or impair the 
rights of the grantees under it.—1 Br ick. Dig. 843, §§ 554-5; 
Tb. 844, § 563. But if this alleged fact were proved, the legal 
effect would probably be the same.—/Patton v. Beecher, 62 
Ala. 579; Lehman v. Lewis, Th. 129. 

We have not found in this record any evidence that either 
Joseph C. or Ann Judson ratitied the sale and conveyance made 
to Edwards and his associates, after the former became of age. 
Mere. inaction for the time shown in this record can not be 
construed into a ratification. It requires some positive act 
knowingly done, aftirming the contract, or which is inconsistent 
with the right to repudiate it, to constitute a binding ratifica- 
tion, unless the sale and conveyance are acquiesced in for a 
sufficient time to_per feet a bar.—Slaughter +. i 
24 Ala. 260; Wait’s Actions & Def. 144: Zucker v. ‘More - 
land. 10 Pet. 58: Tr a by ine vw. Irvine, 9 W all: ace, 617 3 y rane 
vw. Kennedy, 4 Por. 41; Chapin v. Shafer, 49 N. Y. 406; XV. 
He. Mut. Ins. Co. v. Noye 2, 32 N. Y. 345: Boody ve. Me eo 
23 Me. 517: Thomas v. Puallis, 56 Mo. 211: 9 Walker ° Ellis, 
12 Ill. 470: Prout »v. Wiley, 28 Mich. 164; Déxon v. WM rritt, 
21 Min. 196. 

There is nothing in the argument that when the Eureka 
Company, and those under whom it claims, acquired their title, 
Giles Edwards and his associates were in possession of the 
lands, claiming ownership of the minerals, and that complain- 
ant’s ‘purchase was therefore void. To come within this prin- 
ciple, there must be an actual adverse holding under claim of 
right.— Bernstein v. Humes, 60 Ala. 582. There is no evi- 
dence that Edw i and his associates were in the actual pos- 
session of the lands at any time. 

The present bili was filed by the Eureka Company, averring 
and proving it was in possession ; and it seeks to have the deed 
to Edwards and his associates cancelled, as a cloud on the title 
of complainant. It avers that the title in fee to the lands was 
in Joseph C. and Ann Judson, at the time Mary Burgin and 
all her children conveyed the mineral rights to Giles Edw vards 
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and associates, that of the purchase-money paid for the mineral 
ights—eleven hundred dollars—only one hundred dollars each 
ras received by said Joseph C. and Ann Judson,‘and that they 
N ad each used and expended said money before they severally 
reached the age of: twenty-one years. The testimony proves 
these averments to be true. The title set up by complainant 
is as follows: Conveyance of Joseph C. Burgin of his half in- 
terest to Salmons, and of Ann Judson Thrasher and her hus- 
band of her half interest to McDougal, and conveyance by 
him to Salmons; then conveyance by the latter to the com- 
plainant. Itis thus shown that appellant—complainant below 
—stands in the shoes, and can assert only the rights which 
Joseph C. Burgin and Ann Judson Thrasher could originally 
assert. Appellee contends that if the complainant has made a 
rood case on all the points noted above, the contract of sale to 
Bawards and associates can be disaftirmed and set aside, only 
on condition that the money paid by them for the mineral 
rights is either paid or tendered to them; and that inasmuch 
as the present bill seeks affirmative relief against their prior 
purchase, the bill should tender to them the eleven hundred 
dollars they paid, and interest upon it. The defense further 
claims that, if mistaken in the amount the complainant should 
have offered to pay, the bill should at least have offered to re- 
fund the two hundred dollars received by Joseph C. and Ann 
Judson, and interest upon it. 

A distinction is taken in the books between executory and 
executed contracts made by infants. In the former class of 
cases, if the infant on becoming of age disaftirms the contract, 
then the adult purchaser or contractor will be forced to become 
the actor, to have the contract performed. In such case the 
infant, or guondam infant, is under no conditions or limitations 
in asserting the invalidity of the contract. Being voidable, 
and he making timely election to avoid by pleading his minor- 
ity, his defense, if sustained by proof, will prevail. He need 
10t tender back any thing he may have acquired or received 
under the contract. The most that can be required of him is, 
that if he retained and held all or any part of what he had re- 
ceived under the contract until he reached the age of twenty- 
one, then, on demand or suit, he can be held to account for it. 
The rule is different when the contract has been executed. 
Then the guondam infant, or any one asserting claim in his 
right, must become the actor; and coming into court in quest 
of equity, he must do, or offer to do equity, as a condition on 
which relief will be decreed to him. This is the difference 
between asking and resisting relief.— oof v. Stafford, 7 Cow. 
179; Hillyer v. Bennett, 3 Edw. Ch. 222; Bartholomew 
vy. Finnemore, 17 Barb. 428; Smith v. Evans, 5 Humph. 70; 
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Mustard v. Wohlford, 15 Grat. 329; Bedinger v. Wharton, 
27 Grat. 857. But it is only in equity this principle ob- 
tains. If the suit be at law, the tender need not ordinarily 
be made, as a condition of recovering the property. But 
if the suit be in equity, and if the money or other valuable 
thing be still /n esse, and in possession of the party seeking the 
relief, or in him from whom the right to sue is derived, the 
bill, to be sufticient, must_tender, or offer to produce or pay, as 
the case may be. Not so, if the infant has used or consumed 
it during his minority.— Badger v. Phinney, 15 Mass. 359; 
Price v. Furman, 27 Verm. 268; Chandler v. Simmons, 97 
Mass. 508; Walsh v. Young, 110 Mass. 396; Green v. Green, 
69 N. Y. 553; Dill v. Bowen, 54 Ind. 204; Phillips v. Green, 
5 T. B. Monroe, 344; Goodman v. Winter, 64 Ala. 410; Roberts 
v. Wiggin, 1 N. HH. 73. Qo ees 

We have examined Martin v. Martin, 35 Ala. 560, and $ 
think the first principle stated in the opinion is not supported 
by the authorities cited, or by principle. 

The bill in the present case avers, and the proof sustains it, 
that the money received by Joseph C. and Ann Judson in the 
sale to Edwards, had been consumed and disposed of by them 
while they were minors. This relieved complainant of the 
duty of tendering, or offering to pay. If it did not, then the 
offer in the present bill would be iysutticient. The offer is “ to 
do equity, and to abide by and perform such things as, under 
equity and good conscience, may seem meet to entitle it to a 
decree for the cancellation of said deed.” The offer should 
have been to refund the money, with interest. There was, 
however, no demurrer to the bill. Under no circumstances, 
would it be necessary for Joseph C. and Ann Judson to repay 
the money which had been paid to the other Burgins. 

There is nothing in the argument that McDougal, Salmons 
and the Eureka Company had notice of the prior conveyance 
to Edwards. That conveyance conferred a legal title, or it 
conferred nothing. It is only when there is a prior rigl.t, legal 
or equitable, that notice, actual or constructive, becomes material, 
to intercept or dominate an after acquired title. The disaftirm- 
ance of the sale made by the infants to Edwards, destroyed all 
his claim, both legal and equitable, which their deed had vested 
in him, and left in him no pretense of any equity, to assert 
against a later purchaser with notice. 

The decree of the chancellor is reversed, and the cause ‘re- 
manded, that the complainant may have the relief prayed by 
its bill. It should be borne in mind that the deed to Edwards 
and associates can be cancelled only as to Joseph C. and Ann 
Judson. The grantees are entitled to the custody and owner- 
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ship of their deed, as against the other grantors. The deed 
should not, on its face, be marred or mutilated. 


Johnson wv. Bell. 


Settlement of Administration in Court of Equity. 

1. When party to bill in equity estopped from objecting, on appeal, to 
order granting rehearing.—Where, after a rehearing was granted in a suit 
in equity on application of the defendants, the complainant, without ob- 
jection, entered upon a second trial, he there impliedly consented for the 
court to pass judgment upon the merits; and he is, therefore, estopped 
from raising the objection, on appeal, that the order granting the rehear- 
ing was made in vacation, and did not come within the influence of the 
80th Rule of Chancery Practice. 

2. Decree of distribution of assets of estate between distributees ; when 
free from error.—On the principle that equality is equity, it was held that, 
under the facts of this case, the decree of the chancellor, making distri- 
bution of the assets of a decedent’s estate among distributees, was free 
from error. 


Apreat from Limestone Chancery Court. 

Heard before Hon. Tuomas Cosss. 

In the matter of the final settlement of the administration 
of A. Houck upon the estate of Hopkins L. Houck, deceased, 
had before the register of said court, under a decree taking ju- 
risdiction of said estate, and ordering a reference, on bill filed for 
a tinal settlement and distribution, by Josephine Johnson, one 
of the distributees, entitled to a distributive share of one-half, 
= said administrator, the administrators of the estate of 

Tilliam Grizzard, deceased, who was a surety on the admin- 
istration bond of the said A. Houck, and another surety there- 
on, and also against Charles N. Bell and Charles H. Bell, the 
other distributees in said estate, entitled together to a distribu- 
tive share of one-half, they taking per stirpes. The administra- 
tor being insolvent, a receiver was appointed to collect, and 
who did collect a claim against the Sesensanent, which had 
been allowed by Congress to said estate. The net proceeds of 
this claim were afterwards paid over to the register, and the 
contention is over the distribution of this fund. 

On June 9, 1879, a compromise was made between the par- 
ties, by which it was agreed, that A. Houck, as administrator 
of the estate of Hopkins L. Houck, was indebted to said estate 
in the sum of $5,592.27; that the estate was indebted to the 
administrators of the said William Grizzard in the sum of 
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$1,806, which was to be deducted from the amount due from 
A. Houek on account of his administration; that the com- 
plainant had been paid on her distributive share $1,580.15, but 
that the administrator had paid nothing to the Bells, the other 
distributees, on their distributive shares; that the payments 
made to the complainant should be credited on her share in the 
balance remaining due from the administrator, after deducting 
what the estate owed to the administrators of said Grizzard, 
and that her decree for the balance due her on her distributive 
share should be * receipted in consideration of the premises ;” 
and that the funds paid to the register by the receiver “ shall 
be disposed of as equity and justice require.” The register 
made a report in accordance with the terms of this compro- 
mise, and the cause was submitted for decree on the report, and 
also on a petition, previously filed by the defendants, Bells, 
averring that they had also compromised with the administra- 
tors of William Grizzard his liabikty to them as surety on the 
bond of A. Houck, as administrator of the estate of Hopkins 
L. Houck, for $750, which had been paid to them; that this 
was all they had received from said estate; and insisting that~ 
the funds in the hands of the register should be paid to them. 

The chancellor, Hon. H. C. Speake, held the cause up for 
decree in vacation; and on 8th October, 1880, filed in the reg- 
ister’s office a decree, based on the agreement of compromise, 
discharging the administrators of William Grizzard, and also 
the estate of A. Houck, he having died after the commence- 
ment of this suit, from further liability to the distributees of 
the estate of Hopkins L. Houck, and distributing the said fund 
in the hands of the register, then amounting to $738.70, one-half 
to the complainant, and the other half equally between the 
Bells. 

On 24th November, 1880, in vacation, on application of the 

Sells, a rehearing was granted in the cause by Hon. Tuomas 

Cosss. This application appears to have been filed in the reg- 
ister’s oftice on 5th November, 1880, and seeks a rehearing as: 
to the distribution of the fund in the hands of the register. 

At the spring term, 1881, the cause was again submitted for 
final decree, on the report of the register, agreement of parties, 
ete., both parties appearing by their solicitors, and no objection 
being made by either party, so far as disclosed by the record. 
On this submission the chancellor caused a decree to be enter- 
ed, finding and declaring that the fund in the hands of the reg- 
ister was insufficient to make the share represented by the Bells 
equal to the amount which had been received by the complain- 
ant, and therefore ordering that said fund be equally distribut- 
ed between the said Bells. 
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That decree and the order granting the rehearing are here 
assigned as error. 


Cananiss & Warp, for appellant. 
McCrievian & McCrLe ian, contra. 


SOMERVILLE, J.—It is objected by appellant's counsel, 
and assigned for error, that the chancellor had no authority to 
grant arehearing in this cause during vacation, and re-instate it 
upon the docket of the chancery court to be again tried. 
Whether the enrollment of such an order, at any time before 
the second day of the next ensuing term, would not operate to 
bring the case within the influence of Rule 80 of Chancery 
Practice, need not be decided. It is enough that the appellant 
entered upon the second trial, after re-instatement of the cause, 
without objection, and consented impliedly for the court to pass 
judgment upon the merits. This would estop her from 
raising the objection at this time in the appellate court.— Byrd 
v. McDaniel, 26 Ala. 582; Walker v. Jones, 23 Ala. 448; 
Hair v. Moody, 9 Ala. 399. 

The disposition made by the chancellor of the fund in the 
hands of the register was, in our judgment, correct. The ap- 
pellant and the Bells were entitled respectively to one-half of 
the entire estate of Hopkins L. Houck by way of distribution, 
after the payment of all lawful charges against it, in the hands 
of the administrator. This interest in the money and choses 
in action was an undivided equitable interest. The compro- 
mises made with the administrator and his sureties must enure 
equally to the benefit of the distributees, taking, of course, 
per stirpes and not per capita. Equality is equity, and this rule 
must prevail in the absence of its abrogation by agreement of 
parties litigant who contract sud juris. 


Affirmed. 


Bernstein v. Humes. 
Statutory Real Action in the Nature of Ejectment. 


1. Adverse possession; what necessary to avoid deed made by one out of 
possession.—While to avoid a deed to land executed by one out of posses- 
sion, it is enough, if there be one in adverse possession, exercising acts 
—— and claiming to be rightfully in possession, with or with- 
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out color of title, such adverse possession, to have this effect, must be act- 
ual, not constructive ; and it must be marked by acts of dominion, such 
as the erection of houses, making valuable improvements, clearing lands, 
claiming ownership, or, by some other act, evidencing that the posses- 
sion is under claim of right. 

2. Same; when possession under claim of right.—Putting a tenant in 
possession, who erects a house thereon, and continues to occupy for a se- 
ries of years, is, unexplained, a possession under claim of right. 

3. Same; what is actual possession and its effect as notice.—Actual 
possession is an open, patent fact, which furnishes evidence of its own 
existence ; and it is notice to all men contracting in reference to the prop- 
erty thus possessed, and is equivalent to actual notice of title, legal or 
equitable, or of the claim under which such possession is held. 

4. Actual adverse possession; what notice sufficient to avoid deed by one 
out of possession.—In order to avoid a deed executed by one out of pos- 
session on the ground of an actual adverse possession by an another un- 
der claim of right, actual notice of such adverse holding is not required, 
but the notice implied from possession is sufficient. 

5. When right of possession in mortgagor subject to sale under execution; 
title of purchaser.—Where a deed of trust conveying lands, executed to 
secure a series of bonds having several -vears to run, after reserving the 
possession and enjoyment of the premises in the grantor, provided that 
before the trustee could enter and take possession, there should be a de- 
lay of sixty days after default, a demand of payment, and a request from 
the holder of the bonds; and afterwards default was made, but the trust- 
ee did not take the steps necessary to entitle him to enter and take pos- 
session,—he/d, that the right of possession and enjoyment in the grantor 
was a valuable interest, a legal estate, which was subject to levy and 
sale under execution, and that the purchaser of that interest acquired 
such an estate as would support ejectment. 

6. When deed of trust not an outstanding title in a stranger.—In such 
case the decd of trust is not such an outstanding title ina stranger as 
will defeat a recovery in ejeetment by a plaintiff claiming under the pur- 
chaser at execution sale. 

7. Whew deed to land not roid on its face for uncertainty.—A sheriff's 
deed to a lot of land in a city which was sold under execution, and which 
is described in the deed as ‘‘part of lot seventeen, fronting on Gallatin 
street fifty feet, extending eastwardly seventy-three feet, as the property 
of said Isaac Jamison,’’ is not, on its face, void for uncertainty, as it 
might be shown by extrinsic proof that the entire front of the lot on Gal- 
latin street was only fifty feet; or that Jamison, at the time of the exe- 
cution of the deed, owned a defined part of the lot fronting on said street, 
measuring fifty feet, and known ‘as the property of said Isaac Jamison.”’ 

8. When deed void for uncertainty.—But when such deed is considered 
in connection with extrinsic proof, showing that lot seventeen fronts on 
Gallatin street about one hundred and forty-seven feet, all of which had 
been conveyed to Jamison except about twenty-five feet, none of which is 
shown to have been disposed of by Jamison at the date of the execution 
of the deed; and it is not shown that the fifty feet front had ever been 
separated from the residue, or that there was any identification of any 
fifty feet front, known ‘as the property of said Isaac Jamison,’’ the prop- 
erty is not sufliciently identified, and the deed is void for uncertainty. 

9. Identification of land in deed by extrinsic proof.—When identifica- 
tion of land in a deed is sought to be established by extrinsic proof, it 
must be shown by proof of facts—facts still existing, or which are shown 
to have once existed. Opinion or conjecture as to the land intended to 
be conveyed will not do. 

10. When abstract charge error.—Where the effect of an abstract charge, 
given by the court er mero motu, though asserting a correct legal proposi- 
tion, is, when considered in connection with the evidence, to mislead the 
jury, the giving of the charge is a reversible error. 
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Appear from Madison Cireuit Court. 

Tried before Hon. Louis Wyvern. 

This cause was decided at the December term, 1880, but has 
not been reported. The record in the case could not be found 
by the reporter. He has also endeavored to obtain the original 
bill of exceptions; but, as he was informed, that has also been 
mislaid or lost. As the opinion, however, can be understood, 
on the important questions decided, from the facts stated in it, 
especially when aided by the facts appearing in the report of 
the case on former appeal ( Bernstein v. [umes et al., 60 Ala. 
582), it is thought best to report it. Paragraph 5 of the gen- 
eral charge of the Cireuit Court, and charges asked, numbered 
1 and 1 B, referred to in the opinion, judging from their con- 
nection, raised the same question as was raised by paragraph 
numbered 43 of the general charge, which is set out in the 
opinion. 

It appears from the report of the case on former appeal, that 
this was a statutory real action, commenced on 12th July, 1871, 
by Mrs. E. C. Humes and others against Morris Bernstein; and 
that the lot sued for is thus described: “The following tract or 
parcel of land, situated in the city of Huntsville, in said county 
of Madison, known and described as follows: Part of lot num- 
ber seventeen in the original plan of said city, fronting on Gal- 
latin street, commencing on said street ninety-nine feet from 
the north-west corner of said lot number seventeen, and 
running thence southwardly along said street thirty-eight and 
one-half feet; thence eastwardly, and at right angles with said 
street, one hundred and sixteen and one-half feet ; thence north- 
westwardly, on a line parallel with said street, thirty-eight and 
one-half feet; thence westwardly, at right angles with said 
street, to the beginning; also another part of said lot, commence- 
ing at the north east corner of that part above described, run- 
ning northwardly, on a parallel line with Gallatin street, ninety- 
nine feet; thence westwardly, and at right angles with said 
street, two feet; thence southwardly, and on a line parallel with 
said street, ninety-nine feet; thence eastwardly, at right angles 
with said street, to the beginning.” As further shown by said 
report, “the premises sued for were situated in a square or 
block, which was bounded on the north by Clinton street, east 
by Jefferson street, south by Randolph street, and west by Gal- 
latin street; and this square was subdivided, according to the 
original map of the city, into four lots, numbered 17, 18, 25 
and 26, respectively; each lot measuring one hundred and forty- 
seven feet and six inches in width, and the same in length. 
Lot number seventeen was the north-west quarter of the square, 
and the defendant owned the north-west quarter of it. The 
plaintiffs owned nearly the whole remaining part of the square, 
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their lands adjoining the defendant’s on the east and south. 
Of the two fractional lots sued for, the one fronting thirty- 
eight and one-half feet on Gallatin street was the southern part 
of the premises claimed by the defendant, and the narrow strip, 
two feet in width, was on the east. The main controversy was 
in reference to the large lot; the only question as to the other 
being, whether the division fence was on the proper line. The 
plaintiffs claimed the premises sued for as a part of the prop- 
erty which once belonged to the ‘ Bell Tavern,’ and afterwards, 
to the ‘IHluntsville Hotel Company; and they deduced their 
title from the said company, under a deed from the United 
States marshal to L. P. Walker, as the purchaser at a sale under 
execution against the company, and a deed from said Walker 
to themselves.” 

It further appears from the opinion on the former appeal 
(60 Ala. pp. 508-9), that the deed from the Huntsville Hotel 
Company to Donegan and Hammond, as trustees, was execu- 
ted on Ist June, 1861, to secure the payment of thirty-five 
thousand dollars of bonds which the company proposed to 
issue, with eight per cent. interest payable semi-annualiy ; the 
principal of the bonds to be due and payable in five equal in- 
stallments, of 87,000 each, “due on the first of January, from 
the years [S72 to 1876, each inclusive.” 


Braxvon & Jones, for appellant.—(1) In ejectment plain- 
tiff can not recover, unless he had, at the commencement of 
the suit, a legal, as distinguished from an equitable, title, and 
the right of possession.— Williams v. Boule, 30 Ala, 211. 
Ile must recover on the strength of his own title, without 
regard to the strength or weakness of that of the defendant. 
Brock v. Yongue, + Ala. 584. (2) The law-day of the mort- 
gage executed by the Huntsville Hotel Company having 
passed, nothing but an equity of redemption remained 
in the company, and Walker, as purchaser at execution sale, 
took nothing but this equity. This will not support eject- 
ment.— Bernstein v. Humes, 60 Ala. p. 582; Welsh v. Phil- 
lips, 54 Ala. pp. 309,317; Barker v. bean. 37 Ala. 354: Paul- 
ling v. Meade, 32 Ala. 11; Pryor v. Butler, Ala, 418; 31 
Maine, 246; 13 Vt. 129. (3) This deed constituted an out- 
standing title in a stranger. See authorities supra. (4) 
Adverse possession of itself is notice of the title or claim 
under which the possession is held.—5 Peters, p. 402; 6 Pick. 
p-. 172; 16 Ala. 596; 15 Ala. 372; 9 Ala. 409; 22 Ala. 156; 
Ang. on Lien, pp. 427, 481. (5) The deed from the sheriff to 
Elliott, and those following it are void for uncertainty, and 
create a break in plaintiff’s chain of title. Pollard v. Maddox, 
28 Ala. 321; Boardman v. Reed, 6 Peters, 328; Capen v. 
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Glover, 4 Mass. 305; 1 Greenl. on Ev. $$ 350, 300-1, 297. (6) 
The plaintiff must prove a continuous title, a complete chain ; 
and if any of the deeds in the chain are void, lapse of time 
will not prove them, and the whole title fails. Jenkins v. 
Noel, 3 Stew. 60; Hathaway v. Clark, 5 Pick. 490; 1 Greenl. 
on Ev. $$ 25-6. 


Humes & Gorpon, contra.—(1) As against all persons ex- 
cept the mortgagee and those claiming under him, the mort- 
gagor is considered the owner of the land, so Jong as he 
remains in possession; and if the mortgagee does not disturb 
the possession of the mortgagor, a subsequent purchase from 
the mortgagor is valid and effeetual—Anowr v. Euston, 38 
Ala. 345: Doe v. Mc Loskey, 1 Ala. 708: J/iteheock v. THar- 
rington, 6 Johns. 200; 1 Hilliard on Mortg. Ch. VIIT. p. 162, 
$15. (2) A claim of adverse possession, the statute of limita- 
tions, or maintenance can not be invoked by a mere naked 
trespasser.— Badger v. Lyon, 7 Ala. 564; Doe v. Eslava, 11 
Ala. 1029; Brown v. Lipscomb, 9 Port. 472; Hinton +. 
Nelms, 13 Ala. 222. (3) The deed from Acklen, sheriff, is 
not void for uncertainty in description—L7/is v. Martin, 
60 Ala. 394; Clark v. Few, 62 Ala. 248; Clements v. Pearce, 
63 Ala. 284; Slater v. Breese, 36 Mich. 77; Peidinger v. 
Cleveland Tron Co. 39 Mich 30. 


STONE, J.—When this case was before in this court, 60 
Ala. 582, 602, we said: ‘To avoid a deed made by one out of 
possession, it is enough if there be one in adverse possession, 
exercising acts of ownership, and claiming to be rightfully in 
possession. Color of title is not necessary.” We fortified that 
opinion by a citation of many authorities. Possession, to have 
this effect, must be actual, not constructive. And it must be 
marked by acts of dominion, such as the erection of houses, 
making va!uable improvements, clearing lands, claiming own- 
ership, or by some other act, evidencing that the possession is 
under claim of right. Putting a tenant in possession, who 
erects a house thereon, and continues to occupy for a series of 
years, is, unexplained, a possession under claim of right. Much 
less than this would be sufficient evidence in many cases of 
adverse holding. Actual possession is an open, patent fact, 
which furnishes evidence of its own existence. It is notice to 
all men contracting in reference to the property thus possessed, 
and is equivalent to actual notice of title, legal or equitable, or 
of the claim, under which such possession is held.—2 Brick. 
Dig. 519, ¢ 181. 

In paragraph numbered 44 of the general charge, the Cir- 
cuit Court correctly declared that “no one can sell land which 
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another has in adverse possession under claim of right.” He 
erred when he informed the jury that this rule does not “apply, 
when the true owner sells the property in ignorance of such 
adverse holding.” The natural and necessary effect of such 
charge was, to give the jury to understand that to render the 
rule applicable, the seller must have had notice or knowledge 
of the adverse holding, other than the actual possession gave 
him. The concluding clause of paragraph 5 of the general 
charge is equally erroneous. And charges asked, numbered 1 
and 1 B, should have been given. 

The question of outstanding title in another. It is true 
the record shows fully that the sieette in controversy, if 
embraced in the tract of the Huntsville Hotel Company, was 
under mortgage or trust deed to another, to secure bonds and 
accrued interest, which had matured when this suit was 
brought. Hence, the hotel company was in default. The 
mortgage or trust deed contains the following clauses: “But 
nothing herein contained shall be construed so as to prevent 
the Huntsville Hotel Company from using the building for 
hotel purposes, renting, and receiving payment therefor, of any 
part of such hotel building, not necessary for the hotel, nor 
from disposing of any part of the lot or ‘grounds upon which 
said building is situated, which may not be required for the 
use of said hotel, nor from using any furniture, stores or fix- 
tures which may be necessary in conducting the business of 
said company, or from collecting and paying out all or any 
moneys that now is, or hereafter may be due said company, 
provided that no default shall have been made in the payment 
of the interest and principal of any of the desc ribed bonds. 

Upon the following trusts, that is to say: In case 
the said Huntsville Hotel C ompany shall fail to pay the prin- 
cipal, orany part thereof, or any of the interest on said bonds, 
at any time when the same may become due and payable, ac- 
cording to the tenor thereof, when demanded, then after sixty 
days from such default, upon the request of the holder of such 
bonds, the said Donegan and Hammond—| grantees and trust- 
ees |— —and their successors in such trust, may enter’ into and 
take possession of all or any part of said premises,” ete. It 
will be seen from these extracts from the trust deed, that the 
right of the Huntsville Hotel Company to retain possession of 
the property did not terminate ‘pso facto with their default in 
paying the principal or interest of the bonds. There must 
iave been, first, a demand of such payment, second, a request 
of the holder of such bonds, and, third, a delay of sixty days 
after such default, before the trustees would be authorized to 
enter into and take possession. None of these steps are shown 
to have been taken, and therefore it is not shown that the right 
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of the hotel company to possess and occupy has ever termi- 
nated. This was a valuable interest, a legal estate, and was 
subject to levy and sale under execution. The purchaser of 
such interest, until it is determined, acquires such estate as will 
supportejectment. Brock v. Yongue, 4 Ala. 584; Badger v. 
Lyon, 7 Ala. 564; Smith v. Taylor, 9 Ala. 633; Br. Bank v. 
Fry, 23 Ala. 770; Anow v. Easton, 38 Ala. 345; 1 Brick. Dig. 
905, § 207. The Cireuit Court did not err in holding there 
was a failure to show an outstanding title in a stranger which 
could defeat this action. . 

It is settled law—too well settled to require a citation of au- 
thorities—that in an action of ejectment, or statutory real ac- 
tion, plaintiff can not recover unless he shows a sufticient legal 
title in himself, or a right to the possession. The defendant 
may have no title, may be a mere trespasser; still, if he has not 
entered as the tenant of plaintiff, and thus recognized his title, 
it is sufticient for his defense that plaintiff shows no right to 
recover. An older possession often proves title against one 
who shows only a later possession, but this rests on the pre- 
sumption that one who has had a prior possession of land, exer- 
cising acts of ownership aud control, is treated as the owner 
against such subsequent occupant, unless the latter shows title 
in himself, or some other, or unless he has held the possession 
adversely for a sufficient length of time to bar the plaintiff's 
right of entry. In this case the laboring oar was with the 
plaintiffs, Humes et a/. The suit is to recover a part of lot 
17 in the city of Huntsville. The deeds through which plain- 
tiffs attempt to deduce their title, describe lot 17 as containing 
a half acre. It is bounded north on Clinton street, and west 
on Gallatin street. If the lot is a square, each of its four sides 
is about one hundred and forty-seven feet and eight inches in 
length. The plaintiffs in this case do not, as we understand 
the case, rely on previous possession in those under whom they 
claim. They rely on a documentary chain of title, commenc- 
ing as far back as 1816. There was then a deed from Pope to 
Cannon, conveying lot 17, town of Huntsville, fronting Clin- 
ton and Gallatin streets, described as “a certain parcel or half 
acre of land.” Deed, December 18th, 1818, from Cannon to 
Price, conveying same lot by same description. Deed, Novem- 
ber 23rd, 1822, from Price to Stokes, conveying same lot by 
same description, “with the reserve of twenty-five feet fronting 
on Gallatin street where the brick house stands, running back 
seventy four feet nine inches, at right angles.” Deed, Febru- 
ary 4th, 1823, from Stokes to Rogers, conveying same lot with 
same description, and same reservation. Deed, January 31st, 
1826, from Rogers to Jamison, conveying same lot with same 
description and same reservation. Title is thus traced, and 
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vested in Jamison, of all of lot seventeen, except the part re- 
served, described above. The title to the reserved part, having 
the brick house on it, is left in Price, so far as this record in- 
forms us; or, rather, the record fails to inform us the title to 
that part ever got out of him. The next step in plaintiffs’ 
chain of title is a sheriff's deed, dated April 2nd, 1832, con- 
veying to Elliott “part of lot seventeen, fronting Gallatin 
street fifty feet, extending eastwardly seventy-three feet, as the 
property of said Isaac Jamison, etc.” Deeds, conveying lands 
by similar description, from Elliott to Sadler, dated March 4th, 
1833—from Sadler to Horton, April 7th, 1834,—Horton and 
Robinson to Caldwell, August 18th, 183%,—Caldwell to Yeat- 
man and wife, February, 22d, 1839,—Yeatman and wife to 
Erwin, September 7th, 1840,—Yeatman and wife to Turner, 
February, 23rd, 1839,—Turner, trustee, to Wood, October 1st, 
1844, conveying several pieces of property, and among the 
rest, “part of lot bought by said Caldwell of Rodah Horton 
and wife and John Robinson and wife, and by them conveyed 
to the said Caldwell; the above property embraces, and is in- 
tended to embrace the establishment in the town of Huntsville 
known as the Bell tavern, now occupied by the said Agnes 
Yeatman, and kept by her as a hotel.” From Wood and wife 
to Kinkle, October 21st, 1847, after describing other lands (the 
hotel property), conveying same lot with same description, as 
that found in sheriff’s deed to EHiott—Kinkle to Lane & Davis, 
June Sth, 1851, conveying several lots, and the same lot de- 
scribed as in sheriff’s deed to Elliott. From Davis to North 
Alabama College, March 4th, 1852, conveying several lots and 
the lot as described in the sheriff's deed aforesaid. From North 
Alabama College to Huntsville Hotel Company, April 16th, 
1857, conveying several lots, and with them part of lot seven- 
teen, described as above. Deed of U.S. marshal to Walker, 
February 7th, 1870, conveying lots 17, 18, 25 and 26, and the 
improvements thereon; and Walker to plaintiffs, May 22nd, 
1871. The chain of title shown by plaintiffs left all of lot 17 
in Jamison, except the reserve of twenty-five feet front on 
Gallatin street, running back seventy-three feet, and except the 
fifty feet front on Gallatin street, running back seventy-three 
feet, conveyed by sheriff to Elliott. 

Defendant’s chain of title to that part of lot 17, which it is 
alleged was conveyed by sheriff to Elliott, and fronting on 
Gallatin street fifty feet, is as follows: Deed from Mrs. Hill to 
Battle, April 9th, 1858, conveying part of lot 17, ** commenc- 
ing at the north-west corner of the little brick house on Gallatin 
street, running thence eastwardly, at right angles with said 
street, and parallel with Clinton street seventy-four and one- 
half feet—thence at right angles to Clinton street—thence 
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west to the north-west corner of said lot, thence south along 
Gallatin street to the beginning, being about sixty-seven feet, 
containing not quite one-eighth of an acre;” a second piece, 
lying east of above, not necessary to be here described ; and “also 
another lot of land lying in said town, being part of said lot 
number seventeen, bounded on the north by lot first above de- 
scribed, on the east by the lot last above described, on the south 
by the Bell tavern lot, on the west by said Gallatin street, sup- 

osed to front on said street about twenty-five feet, and to run 
sere east about seventy-four feet.” Deed of Battle and others 
to Chappell, December 20th, 1861, conveying same premises, 
with same description, with disclaimer of warranty as to piece 
last above described. Deed from Chappell to Bernstein, De- 
cember 21st, 1861, conveying same lands, with same descrip- 
tion, and same disclaimer of warranty. These conveyances 
tend to show the following facts: That the north-west corner 
of the little brick house stood sixty-seven feet south of the 
north-west corner of lot 17; that the lot on which the brick 
house stood fronted twenty-five feet on Gallatin street; that 
Bernstein’s entire front on Gallatin street—including the little 
lot on which the brick house stood—was sixty-seven feet plus 
twenty-five—ninety-two feet, and that adjoining to it on the 
south was the Bell tavern property; thus showing that the 
Bell tavern property extended north on Gallatin street to a 
point ninety-two feet south of the north-west corner of lot 
seventeen. The property recovered in this suit is south of that 
point, and hence, Bernstein fails to show any title to the prop- 
erty in controversy. There is great contrariety, if not conflict 
in the testimony, as to the particular locality or spot on which 
the little brick house stood. The probable great length of time 
since its demolition or removal, may, to some extent, account 
for this. We attach more importance to the expressed dis- 
tances in the deeds, than to the recollection of witnesses. But, 
as we have said, the plaintiff must recover, if at all, on the 
strength of his own title, not on the weakness or absence of 
his adversary’s. 

It is contended for appellant that the deed from the sheriff 
to Elliott, and those which follow it, are so indefinite in the 
description of the property sold and attempted to be conveyed, 
as to be void for uncertainty. This can hardly be attirmed, as 
matter of law, on the face of the deeds. True, they speak of 
part of lot seventeen, showing that the whole of that lot was 
not embraced in it. But we can not judicially know the ex- 
tent of that lot’s front on Gallatin street. Its entire front on 
that street, looking alone to the deed, may have been only fifty 
feet. Or it may be that Jamison, at that time, owned a de- 
fined part of the lot fronting on Gallatin street, measuring fifty 
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feet, and known “as the property of said Isaac Jamison.” If 
so, then outside proof of such fact would enable any competent 
surveyor to determine and locate the land sold. We are speak- 
ing of the deed itself, without reference to extrinsic proof. So 
considered, it can not be pronounced void on its face. Consid- 
ered in connection with the extrinsic proof, the question is a 
very different one. Lot 17 fronts on Gallatin street about one 
hundred and forty-seven or eight feet. All of this property 
was conveyed to Jamison, except about twenty-five feet on 
which the brick house stood. Ile thus owned about one hun- 
dred and twenty-two feet on Gallatin street. The bill of ex- 
ceptions states it contains all the evidence, and there is no evi- 
dence that the fifty feet front has ever been separated from the 
residue, or that there was any identification of any fifty feet, 
known as the property of said Isaac Jamison. There is an ab- 
sence of proof that at the time the sheriff sold to Elliott, Jami- 
son had disposed of any part of lot 17. True, at that time, a 
part of lot 17 was occupied and claimed by others, probably 
rightly claimed ; but it is not shown that Jamison had conveyed 
any part of the lot. The part we speak of as being occupied 
and claimed by others, fronts on Clinton street, and is different 
from the part, the title to which we are now discussing. Con- 
struing the deed from the sheriff to Elliott, and the later deeds 
which copied its phraseology, in the light of the testimony in 
this record bearing on the question, we do not think it sufti- 
ciently identifies the property. Identification must be estab- 
lished by the proof of facts—facts still existing, or which are 
shown to have once existed. Opinion or conjecture of wha 
was intended, will not do.—J//ler v. Travers, 8 Bing. 244; 
Pollard v. Maddox, 28 Ala. $31. 

In the affirmative charge is the following language: “If you 
believe from the evidence that Jamison owned lot No. 17, one 
side of which was on Gallatin street, and that he had previously 
sold all of said lot on Gallatin street that he owned but the 
fifty feet, and that that portion was known as the Jamison lot, 
then you may look to that evidence to guide you to a conelu- 
sion, whether or not the fifty feet fronting on Gallatin street, 
mentioned in Acklen’s [sheriffs] deed, included or not the lot, 
or portion of land described in plaintiffs’ complaint.” This 
part of the charge was specially excepted to. As we have said, 
the record affirms it contains all the evidence, and it contains 
no testimony that Jamison had previously sold any part of lot 
17 fronting on Gallatin street. Neither does it contain any 
evidence that the part of the land in controversy “ was known 
as the Jamison lot.” This charge, then, was abstract, because 
some of its predicates are unsupported by testimony. If an 
abstract charge, though asserting a correct legal proposition, 
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when considered in connection with the evidence, must have 
misled the jury, this is ground of reversal.— Partridge v. For- 
eyth, 29 Ala. 200. The pep Sr the jury in this case shows 
the jury were misled by this abstract charge. The giving of 
it was, therefore, error. 

Reversed and remanded. 


Brickett, C. J., not sitting. 
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Burns v. Campbell. 
Trespass de bonis asportatis by Mortgagor against Mortgagee. 


1. Mortgage of personal chattels ; right of mortgagee to possession. 
After default in the payment of a debt secured by mortgage, the mort- 
gagee has the legal title and the right of immediate possession of chattels 
conveyed by the mortgage, authorizing a recovery thereof by him; and 
his right of possession is not affected by partial payments previously 
made by the mortgagor on the secured debt, unless it is so provided in 
the mortgage. 

2. Usury not available to mortgagor in trespass.—In an action of tres- 
pass brought by a mortgagor against the mortgagee, for seizing personal 
property conveyed by the mortgage, usury is not available to the plain- 
tiff for the purpose of showing, in connection with evidence of partial 
payments, that the mortgage debt has been paid, and the mortgage sat- 
isfied. 

3. Same.—While a chattel mortgage is satisfied, and its lien extin- 
guished, by payment of the mortgage debt, and a seizure by the mort- 
gagee of the mortgaged property, after such payment, would constitute 
him a trespasser; yet, in an action of trespass brought against him by 
the mortgagor, founded on such seizure, no collateral investigation can 
be had into the usurious character of commissions charged by the mort- 
gagee, who was a commission merchant, for selling cotton conveyed by 
the mortgage, in accordance with the terms thereof, for the purpose of 
showing a payment of the debt. 

4. Advances by mortgagee ; what prices he may charge therefor.—Un- 
der a mortgage securing future advances, the mortgagee is entitled to 
such prices as may be agreed on, or, in the absence of an agreement, to 
a fair and reasonable market valuation, estimated at the time and place 
of sale, and hence, evidence of prices paid by the mortgagee, purchasing 
at wholesale at another time and place, is inadmissible. 

5. Account stated ; presumption of correctness.—If an account is ren- 
dered to a debtor, and he admits its correctness, or retaining it, he 
makes no objection thereto within a reasonable time, he will be bound 
by it as an account stated, his silence in the latter event being an implied 
admission of its correctness; and if he only objects to one item, this is 
an admission of the correctness of the other items of the account. 
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6. Parol mortgage ; what is.—A verbal agreement between a mortga- 
gor and mortgagee, made after the execution of the mortgage, that it 
should embrace a horse furnished to the former by the latter, and stand 
as security for the price thereof, is valid, at least, inter partes, as a parol 
mortgage; and, in an action of trespass by the mortgagor against the 
mortgagee for seizing other chattels conveyed by the mortgage, the fact 
that the horse belonged to the mortgagee’s son, who was also his agent, 
is not available to the plaintiff for the purpose of reducing the mortgage 
debt, and of showing that it was paid, if the son consented to such a dis- 
position of his property. 

7. When commissions agreed to be paid for selling mortgaged cotton not 
affected by sale through a broker at a lower rate.—Nor can the mortgagor, 
in such action, be heard to complain, that the mortgagee, who was a 
commission merchant, employed a broker to sell for him the cotton 
shipped to him by the mortgagor, at a lower rate of commissions than 
that which the mortgagor agreed to pay him. 

8. Chattel mortgage with power of sale ; right of mortgagee to take pos- 
session under.—When any part of the debt secured by a chattel mortgage 
containing a power of sale, remains unpaid, the mortgagee may execute 
the power by taking possession of the mortgaged property, provided he 
does so without committing a breach of the peace, or violation of the 
criminal law. 

9. Confusion of goods ; doctrine applies to mortgaged chattels. —Where 
the owner of goods willfully, or through want of propercare, so mix or 
mingle them with the goods of another, that they can not be distin- 
guished, the latter is entitled to the whole, unless he consented to the 
act; and this principle applies to mortgaged chattels, and a confusion 
thereof by the mortgagor with other chattels owned by him makes the 
whole prima facie, at least, subject to the lien and operation of the 
. mortgage. 

10. Mortgage of after-acquired property ; when no specific lien thereby 
created. —A mortgage of property to be thereafter acquired, which is not 
the product, increase, or accretion of something already owned by the 
mortgagor, especially when only general terms of description are used, 
creates no specific lien on such after-acquired property, but is merely an 
agreement to execute a further mortgage. 

‘lL. Trespass de bonis asportatis by the husband ; damages to qoods of 
the wife can not be recovered in.—In trespass by the husband against his 
mortgagee for an alleged illegal seizure of goods under the mortgage, the 
plaintiff can not recover damages for a seizure of goods belonging to the 
corpus of the wife’s statutory separate estate; but for such damages the 
wife must sue alone. 

12. Amendment by adding parties defendant ; when not allowed.—The 
statute authorizing an amendment of the complaint, by striking out or 
adding parties plaintiff or defendant (Code, § 3156), can not be construed 
so as to authorize the addition of parties defendant, who were not liable 
to be sued when the action was commenced, although they may have 
afterwards rendered themselves liable to the same action. 

13. Same; principal ratifying trespass by agent after suit brought, can 
not be made defendant.—li an agent, acting in the name, and for the ben- 
efit of his principal, commits a trespass de bonis asportatis, which im- 
poses a civil, and not a criminal liability upon the agent, the principal 
may, when fully informed of the tortious nature of the act, adopt and 
ratify it; and such ratification, for many purposes, will relate back to the 
date of the unauthorized act, so as to constitute the principal a trespasser 
ab initio, ordinarily binding him to the same extent and imposing on 
him the same civil responsibilities as if he had originally authorized it; 
but this doetrine of relation, being a mere legal fiction, and allowed only 
for the advancement of right and justice, can not be so applied as to au- 
thorize the principal to be made a party defendant by amendment to a 
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suit brought against the agent for such trespass, and commenced prior 
to his ratification of the agent’s act. 

14. Trespass by agent ; ratification by principal.—To hold the princi- 
pal responsible for damages resulting from a trespass de bonis asportatis, 
which is not indictable, on the ground of a subsequent ratification by 
him of the agent’s wrongful act, it must appear that he ratified such act 
with a full knowledge of its tortious character; and the mere appropria- 
tion of the fruits of the trespass, without such knowledge, is not suffi- 
cient. 

15. Principal and agent; ratification by principal of agent's act. 
Where the relation of agency exists, and the principal derives a benefit 
from an act done by the agent beyond the scope of the agency, he will 
be held to have ratified such unauthorized act by acquiescence, if, after 
being fully informed of what has been done, he tails to express his dis- 
satisfaction within a reasonable time; but where the relation of agency 
does not exist when the act is done, but the act is that of a mere volun- 
teer awaiting ratification, the silence of the principal will not be so rea- 
dily construed inte a ratification, except, perhaps, in cases where it 
might operate to the prejudice of innocent parties. 

16. Same; declarations by principal to agent, verbal acts and competent. 
The declarations of the principal, when first informed of the seizure of 
the goods by his agent, ordering them to be returned to the plaintiff. and 
his message to his acting agent, instructing him to have nothing more to 
do with the goods, are in the nature of verbal acts, tending to show a re- 
pudiation of the agent’s act, and are competent evidence for the princi- 
pal in a suit against him and the agent for trespass growing out of such 
seizure. 

7. Evidence; question calling for mental status of party, illegal. 
Where the principal is examined as a witness in his own behalf, ina 
suit brought against him for a trespass committed by the agent, a ques- 
tion propounded to him, by which he is asked whether, on being first 
informed of the trespass, ‘‘ he approved or disapproved of it,’’ would be 
irrelevant, if propounded with the view of eliciting a mere mental approv- 
al, unaccompanied by acts or words; and being ambiguous, and it not 
atlirmatively appearing whether the answer would have been legal or il- 
legal evidence, the primary court did not err in disallowing the ques- 
tion. 

18.) Prinespal and agent; ratification by principal of age nt’s tre Spass. 
Ifthe principal, in good faith, and by suitable acts and declarations, re- 
pudiated the seizure of goods made by his agent under, and in execution 
of a power of sale contained in a mortgage executed by the plaintiff to 
the principai, the law would not make it incumbent on him to actively 
interfere to compel restoration of the goods to the plaintiff, unless they 
had come into his custody, or under his control. Lis failure, however, 
to counsel restoration, or to re-assert control over the mortgage under 
Which the seizure was made, if satisfactorily proved, may be looked to 
by the jury, as tending to prove acquiescence. 

19. Sam’.—In all cases of trespass by an agent, for which the prin- 
cipal is sought to be held liable on the ground of a subsequent ratification 
by him of the agent’s act, the law requires, with good reason, ‘‘ sub- 
stantial proof of ratification.” 

20. Evidence; res geste.—In an action of trespass by the mortgagor 
against the mortgagee and his agent for a seizure, under a power of sale 
in the mortgage, of mortgaged chattels, the written notice of the sale, 
and the sale itself of the chattels by the agent, are admissible in evi- 
dence, being merely cumulative evidence of the intention of the agent 
in taking the goods, and, as such, 2 part of the res geste of the alleged 
trespass, shedding light on the dominion over the goods previously as- 
seried, 

21. Trespass de bonis aspovtatis ; measure of damages.—In trespass 


18 











274 SUPREME COURT [Dec. Term, 


[Burns v. Campbell. ] 


for taking goods, if the taking is merely unlawful, the measure of dam- 
ages is, generally, the value of the goods, or amount of injury done to 
them, as the case may be, with interest to the date of judgment; but if 
the taking is perpetrated in a rude, wanton, reckless, or insulting man- 
ner, or is accompanied with circumstances of fraud, malice, oppression, 
or aggravation, or even with gross negligence, the party injured is en- 
titled to receive exemplary damages. 

22. Same; malice of agent as affecting damages against principal. 
The rule is, that, where several defendants are sued in tort for damages, 
the malice or other evil motive of one can not be matter of aggravation, or 
ground of vindictive damages against the other; and hence, principals 
are not generally held liable for such damages by reason of the evil mo- 
tive of the agent, unless the act of the agent was fully ratified with a 
knowledge of its malicious, aggravating, or grossly negligent character ; 
or these matters of aggravation were probably consequent on the doing 
of the wrongful act ordered by the principal; or unless the agent was 
employed with a knowledge of his incompetency. 

23. Evidence; when letter by agent is admissible in action of trespass 
against principal and agent.—In an action of trespass against principal 
and agent, for the seizure by the agent of plaintiffs goods, a letter writ- 
ten by the agent two days before the seizure, directed to the plaintiff, 
and received by him in due course of mail, and endorsements made on 
the envelope by the agent, evincing an unfriendly feeling towards the 
plaintiff, is relevant and competent, on proof of handwriting, as tending 
to show malice or an evil motive on the part of the agent, which may 
have entered into, or given color to the transaction. 

24. Tre spass; eridence of malice: when inadmissible.—In trespass 
against principal and agent, founded on the seizure by the agent of 
goods of the plaintiff under a mortgage to the principal, where it is 
sought to charge the latter by reason of a subsequent ratification of the 
agent’s act, the fact that the principal commenced a criminal prosecu- 
tion against the plaintiff about the time of the seizure, is not competent 
evidence for the plaintiff, in the absence of all evidence tending to show 
the principal’s original participation in the agent’s act, or that he origi- 
nally authorized it, although such fact may tend to show malice against 
the plaintiff on the part of the principal. In such case, the prosecution 
is not a part of, or connected with the transaction alleged to have been 
ratified, and the malice, standing alone, is not competent to authorize 
the inference, that the principal conferred an original or previous author- 
ity upon the agent to make the seizure. 

25. Samwe.—In such action it is not competent for the plaintiff to 
show, by way of aggravation of damages, that he had a family, consist- 
ing of a wife and several minor children, at the time of the seizure of his 
goods by one of the defendants. 

26. Tre Rpuss; when destitute condition of plaintif’s family, caused by 
the trespass, not competent evidence.—Nor is it competent, in such action, 
to show that the plaintiff’s family, then at a distant place, to which 
plaintiff intended moving, were in a destitute condition as to clothing, 
bedding or furniture, caused by the seizure of his goods by the defend- 
ant, without proof of knowledge by, or notice to the defendant of such 
condition at the time the goods were seized; but the knowledge of such 
facts by the defendant, or information charging him with notice thereof, 
would tend to show an eyil motive, such as would constitute a circum- 
stance of oppression or aggravation. 

27. Trespass; good or bad faith an issue, when punitive damages are 
claimed; what evidence ig competent to show good faith.—Exemplary dam- 
ages being punitive and preventive in their purpose, as well as com- 
pensatory, the good or bad faith of the defend@nt is always a vital issue 
where such damages are ‘claimed; and hence, in an action of trespass 
brought by a mortgagor against a mortgagee and his agent for the seizure 
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by the agent of goods under power of sale contained in the mortgage, it 
is competent for the defendants to show, in mitigation of exemplary 
damages claimed in the action, that the agent had good reason to believe 
and did believe, that a part of the mortgage debt remained unpaid, and 
that the goods seized under the mortgage belonged to the plaintiff, and 
were conveyed by the mortgage; but such evidence is not admissible in 
mitigation of actual damages. 

28. Witness; conviction of petit larceny renders infamous and incom- 
petent.—The conviction of a person for petit larceny before a justice of 
the peace having jurisdiction, renders him infamous and incompetent to 
testify as a witness. 

29, Justice of the peace; judgment of conviction in criminal case before; 
how proved; § J634 of the € ode coustrued.—A_ justice’s court not being a 

court of record, a certified transcript of a judgment rendered therein is 
not legal evidence, unless so made by statute ; and the statute (§ 3634 of 
the Code) making a certified statement of a justice’s judgment presump- 
tive evidence of the fact, having no reference to judgments of conviction 
in criminal cases, but being limited in its operation to judgments in civil 
suits, a justice’s transeript of a judgment of conviction in a criminal case 
before him is not admissible in evidence. Such judgment can only be 
proved by the production of the original papers and docket, sustained by 
competent evidence of identity, or by sworn copies compared by a com- 
petent witness. 

30. Witness: conviction before mayor of Selina for riolation of ordinance 
against laree wi, does not render inecompe tent.—A conviction of a person 
before the mayor of the city of Selma for a violation of an ordinance of 
the city against larceny, does not render him infamous and incompetent 
as a Witness; and such mayor having, under the charter of that city, the 
jurisdiction of a justice of the peace, in criminal cases, and it not appear- 
ing Whether such person was convicted by the mayor, sitting ex officio as 
a justice of the peace, of an offense against the State, or whether he was 
convicted merely of the violation of a municipal ordinance, evidence of 
such conviction was properly excluded from the jury. 

31. Ple ading; what amounts to gene ral issue.—A defendant can derive 
no greater benefit from an agreement of parties, that all matters which 
ean be specially pleaded may be given in evidence under the general 
issue, than he could enjoy under the general issue without such agree- 
ment. 


Aprrrar from the City Court of Selma. 

Tried before 8S. W. Joux, Esquire, an attorney of the court, 
selected by the clerk under the provisions of § 18 of Art. VI. 
of the Constitution, the presiding judge having been, for legal 
‘ause, Incompetent to try the cause. 

This was an action of trespass /e bonis asportatis, brought by 
Jasper N. Campbell against John F. Burns and Dick Hill, and 
was commenced in the Circuit Court of Dallas county on 18th 
January, 1875. At the spring term, 1876, of said court the 
plaintiff amended his complaint by adding James H. Burns as 
a party defendant; and afterwards the cause was transferred to 
the City Court of Selma. Dick Hill did not appear or defend. 
James LI. and John F. Burns appeared and pleaded the gene- 
ral issue “ with leaveeto give in evidence any matter that might 
be specially pleaded or replied,” and the cause was tried on is- 
sue joined on that plea; the trial resulting in a verdict and 
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judgment for the plaintiff against all the defendants. The 
term “defendants,” as hereinafter used, applies only to James 
H. and John F. Burns. 

As shown by the evidence, the plaintiff, being engaged in 
farming on lands rented from James H. Burns, near Burns- 
ville, in Dallas county, on 3d March, 1874, gave his note to 
the said Burns, who was a commission merchant in the city of 
Selma, for advances, made and to be made during that year, 
and, to secure the note and such other advances as he might 
obtain, he, on the same day, executed a mortgage on his crops, 
and on a mare, * together with all his effects of every descrip- 
tion.” The terms and provisions of this mortgage are suffi- 
ciently set out in the opinion. A short time prior to 25th De- 
cember, 1874, after the law-day of the mortgage had passed, 
plaintiff left home, leaving his family, and went to Montevallo ; 
and on the morning of 16th January, 1875, plaintiff's wife and 
family left Burnsville, on the train, for Montevallo, his wife 
having, before she left, requested one Sharpe to haul the house- 
hold goods of plaintiff, which had been left at their former 
home, to the depot at Burnsville, and ship them to Montevallo 
on the evening train. Sharpe hauled the goods, and put them 
on the platform at the depot for shipment to the plaintiff as 
requested. After the goods were unloaded and placed on the plat- 
form, and while they were there awaiting shipment, in charge 
of Sharpe, they were seized by defendant IIill, by the direction 
of John F. Burns, under said mortgage, and were taken off 
and kept until about 16th March, 1875, when they were sold 
at public outery, at Burnsville, at the instance of John F. 
Burns, under the power contained in the mortgage. These 
goods “ consisted of bed-steads, beds and bedding, literary and 
school books, men’s, boy’s, women’s and girl’s clothing, kitch- 
en furniture, crockery, chairs, ete.; a set of butcher's tools, 
some jewelry, garden seed, cotton, etc.” When hauled to the 
depot, “the beds were tied up with ropes, the clothing mostly 
in three trunks, one of which was locked; some of the things 
[were] in a box, which was nailed up, others in barrels or boxes, 
which were not fastened up.” The evidence tended to show 
that a part of these goods, “such as crockery, needles, pins, 
women's clothing, and some ticking, and one feather-bed,” were 
purchased by the plaintiff after the mortgage was executed ; 
that “these things were mixed up with his other goods in the 
various trunks and other packages ;” and that there were also 
among said goods, so seized and sold, certain articles of person- 
al property, which belonged to the corpus of the statutory sep- 
arate estate of the plaintiff's wife. James I. Burns, who was 
the father of John F. Burns, was not present at the seizure or 
sale of said goods, but was then in Selma, where he lived. 

VoL. LXXI. 























1882. } OF ALABAMA. 277 
[Burns v. Campbell.) 


John F. Burns then had possession of said mortgage; but it 

yas not shown by the evidence for the plaintiff that James H. 
Burns ever instructed John F. Burns to seize or sell said 
goods. 

Against the defendants’ objection, the plaintiff introduced 
evidence tending to show the number constituting his family 
at the time of the seizure, and the ages and sex of his children; 
and that when his family left for Montevallo, and when they 
arrived there, they had nothing with them, except the clothes 
they wore and a small hand-satchel. To the introduction of 
this evidence the defendants duly excepted. The plaintiff also 
read in evidence, against the defendants’ objection, a written 
notice of the sale which was signed by one Edmunds, who was 
a justice of the peace, and was posted at the instance, as the 
evidence tended to show, of John F. Burns, and the defendants 
excepted. The plaintiff, who was examined as a witness, was 
also allowed to testify, against thé defendants’ objection, that 
a day or two after his family arrived at Montevallo, he received 
a letter from John F. Burns, on the envelope of which was in- 
dorsed, in the handwriting of said Burns, and over his signa- 
ture, the following words; “Get my mare, or I will get you,” 
having reference to a mare which had been advanced to plain- 
tiff, as hereinafter stated, as to the disposition of which by the 
plaintiff, and whether it had been returned to said Burns or 
not, there seems to have been a dispute, and there was a conflict 
in their testimony on the trial. To this ruling of the court the 
defendants separately excepted. 

The defendants read in evidence an account in favor of 
James II. Burns against the plaintiff for advances claimed to 
have been made under said mortgage; and he introduced evi- 
dence tending to show that it was correct, and that there was 
a balance still due and unpaid thereon; that the plaintiff had 
been furnished with a copy of the account about 7th Decem- 
ber, 1874, and that he had only objected to one item of $1.50 
for sptitting rails, which was corrected. It was shown that 
payment had been made on the account by sale of cotton de- 
livered to James H. Burns by plaintiff; that a charge of $26.25 
contained in the account was “for commissions on cotton not 
delivered ;” and that another item, on the debit side of the ac- 
eount, of S85 was for a mare which John F. Burns let the 
plaintiff have in the spring or summer of 1874, under the fol- 
lowing circumstances: “Said John F. Burns had her in pos- 
session, and the evidence tended to show that he owned her. 
The plaintiff proposed to buy her, and it was agreed between 
John F. Burns and the plaintiff, that the latter should have her 
for $85, and John F. Burns testified that the agreement was, 
that she should be considered as advanced by James H. Burns 
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under the said mortgage, if the latter would consent to it, 
which he soon after did, but the plaintiff denied this. It was 
further agreed that if the plaintiff was not able to pay for her 
at the end of the year, he might return her, paying 520 or $25 
hire for her, and that under this arr: angement she was delive red 
by John F. Burns to the plaintiff.” The evidence was contlict- 
ing, as to whether or not the plaintiff afterwards returned the 
mare to John F. Burns. The plaintiff contended that this item 
was not a part of the debt secured by the lnortgage, and should 
be deducted from the account. He also contended that the 
item of $26.25 for commissions, above mentioned, was usuri- 
ous; and was allowed by the court, against the defendants’ ob- 
jection, to introduce evidence tending to show that there was 
usury in that and in other charges contained in the account, for 
the purpose of reducing the amount thereof, and of showing, 
in connection with the payments he had made thereon, thatthe 
mortgage debt liad been paid. To the introduction of this ev- 
idence the defendants duly excepted. Ile was also allowed to 
introduce, against the defendants’ objection, evidence tending 
to show that some of the articles charged on the account were 
purchased by James H. Burns at wholesale, and were charged 
against the plaintiff at higher prices than he paid for them, and 
the defendants excepted. He was also allowed to introduce, 
against the defendants’ objection, evidence tending to show that 
the cotton which plaintiff delivered to James HH. Burns, was 
sold by brokers emploved by said Burns at a less rate than was 
charged on said account, and than he had stipulated in said 
mortgage to pay; and the defendants excepted. 

The plaintiff was also allowed, against the defendants’ objec- 
tion, to read in evidence an affidavit made by James H. Burns, 
dated 18th Janu: ary, 1875, charging that the plaintiff “did on 
or about the 12th day of January, 1875, sell, convey, or will- 
fully destroy” a certain mare, two bales of cotton, and some 
cotton seed, on which said Burns had a mortgage: also a war- 
rant issued by the justice of the peace for said offense, based 
on said affidavit; and also “ proceedings in said case showing 
that the plaintiff was bound over in a bond of S200, to answer 
said charge.” ‘To the introduction of this evidence the defend- 
ants duly excepted. 

The plaintiff offered to examine as a witness on his behalf 
the defendant Hill, and thereupon, the defendants, James and 
John H. Burns, for the purpose of showing that said witness 
was not competent to testify, offered to the court a certified 
transcript of the conviction of said Hill for the crime of petit 
larceny before a justice of the peace. To this transcript the 
plaintiff objected, and his objection was sustained, and the de- 


fendants excepted. Fur the same purpose the defendants also 
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offered “a book which was proven to be the record of criminal 
cases tried by the mayor of the city of Selma,” to show that 
said Hill had also been convicted before said mayor of larceny; 
but the plaintiff objected, his objection was sustained, and the 
defendants excepted. Thereupon said Hill was examined as a 
witness by the plaintiff. 

Both James Hl. and John F. Burns were examined as wit- 
nesses on their own behalf. They testified, in substance, that 
the former gave the latter no authority or instructions to seize 
or sell any of said goods; that he never ratitied, contirmed or 
adopted the seizure of said goods in any manner, shape or 
form; that he never, directly or indirectly, derived or claimed 
any benefit from the seizure or sale thereof; and that he did 
not know that John F. Burns intended to make - seizure. 
The defendant James H. Burns offered to prove by John F. 
Burns that a few days after the seizure, John F. met Santo ‘s TL. 
Burns and told him about it; and- that thereupon the latter 
told John F. Burns not to keep the goods, but to return them 
to plaintiff. The plaintiff not being present at this conversa- 
tion, he objected to the testimony, and his objection was sus- 
tained, and the defendants excepted. The defendants also 
offered to prove by James I]. Burns, that “the first time he 
heard of the seizure of said goods, he teld the man who in- 
formed him of it, to tell John F. Burns to have nothing to do 
with said goods, the plaintiff not being present.” To this testi- 
mony the plaintiff objected; his objection was sustained, and 
the defendants excepted. James H. Burns was also asked this 
question by his counsel: “ When you first heard of the seizure, 
did you approve or disapprove of it.” To the question the 
plaintiff objected ; his objection was spn d, and defe “0 ints 
eXxce = John F. Burns was asked this question by his 
counsel: * Did you believe that the goods were covered by the 
mortgage.” To the question the plaintiff objected ; his objec- 
tion was sustained, and the defendants excepted. The evidence 
for the defendants also tended to show that the mortgage was 
given to John F. Burns, because the plaintiff had asked James 
Il. Burns not to enter the charge for the mare which he had 
obtained from John F. Burns on the account, stating that he 
would settle that item with John F. Burns, and that he in- 
tended to return the mare. 

The defendants “separately and severally, each for himself,’ 
reserved exceptions to the following, among other, instructions 
embodied in the general charge of the court to the jury:. 
(1) “If James H. Burns bought the goods which he sold or 
advanced to Campbell at or about the time he sold or delivered 
them to ¢ — he is entitled to charge only what he paid 
for the goods.” (2) In substance, that if. the jury believed 
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from the evidence that the mare which plaintiff obtained from 
John F. Burns, was, at the time it was delivered to him, the 
property of John F. Burns, then the price of the mare was not 
covered or secured by the mortgage; and that no agreement or 
understanding between James H. and John F. Burns could ex- 
tend the lien of the mortgage over the property of the plaintiff, 
to secure the debt he owed John F. Burns individually there- 
for; and that if they should find that the mare was then the 
property of John IF. Burns, they should strike the charge 
therefor from the account. (3) “If you find from the evi- 
dence that James H. Burns has charged Campbell more than 
he actually paid for selling the cotton [delivered to him by 
Campbell], and that he deducted this overcharge from the gross 
proceeds of the cotton, you should give Campbell credit for 
the excess, by adding the amount of the excess to the credit 
side of the account.” (4) In substance, that if they tind from 
the evidence that the item of $26.25, charged for commissions, 
was usurious, they should strike it from the debit side of the 
account; and that if they found that any other items of the 
account were tainted with usury, they should strike from the 
account the interest charged thereon. (5) In substance, that 
if, after stating the account under the rules laid down, the jury 
find that the mortgage debt was fully paid to James EH. Burns 
by the plaintiff, the mortgage was extinguished and did not 
give any authority whatever for the seizure of plaintiff's goods. 
(6) “If James H. Burns was interested or concerned in the 
unlawful taking of plaintiff's goods, or commanded the taking 
of them by his agent, then he would be as guilty as though 
personally present, taking the goods with his own hands.” 

(7) “If James H. Burns’ agent unlawfully took plaintiff's goods 
for James H. Burns’ use or benefit, and James IH. Burns, on 
learning of the trespass, approved of it, or agreed to it, or rati- 
fied the wrongful act, then he would be guilty.” (8) It was the 
duty of James H. Burns, “ when he learned of the seizure, if 
he did not intend to ratify it, to use all lawful means to restore 
to plaintiff the goods taken from him, and to re-assert his con- 
trol over the mortgage deed, and deprive his agent of its pos- 
session and use; and, if in fact it had been paid, to surrender 
and cancel it, so that it could not be used by his agent in seiz- 
ing and selling plaintiff's goods. If he did not discharge this 
duty fully, promptly, and in good faith, then you may look to 
that dereliction, coupled with all the other evidence on the 
subject, to ascertain whether he, in fact, ratified the unlawful 
taking of plaintiff's goods.” (9) “If the jury believe that a 
trespass was committed by the defendants, John F. Burns and 
Dick Hill, and that it was done by James H. Burns’ agent for 
James H.’s use and benefit, but that said James H. did not 
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ratify the trespass until after this suit was begun, still, if the 
jury believe that, after he was informed of the trespass, he ac- 
quiesced in, ratified, or agreed to the trespass, he would be 
guilty; and in determining this question, the jury should look 
to ali the evidence in the ¢ ‘“ause, Whether of acts or declarations, 
occurring before or after the trespass, or before or after the 
suit.” (10) In substance that, in arriving at the amount of 
damages the jury should take into consideration the condition 
in which the plaintiff and his wife and children were left at 
the season of the year, when the goods were taken, “ by the 
taking from them of the articles which the evidence may show, 
were taken by the defendants.” (11) In substance, that the 
possession of the goods by Sharpe at the depot was the posses- 
sion of the plaintiff. Exceptions were also reserved to por- 
tions of the general charge touching the recovery of vindictive 
damages, which need not be set out. 

The defendants also separately réserved exceptions to the re- 
fusal of the court to give the following, among other, charges, 
requested by them in writing: (1) * That the mortgage of ‘the 
plaintiff to James H. Burns, introduced in evidence, by its 
terms and provisions, covered and included all the property 
and effects of the plaintiff, of every character and description ; 
and if the jury believe from the evidence that the goods and 
chattels in controversy belonged to the plaintiff, and were taken 
under said mortgage, and by authority of James IT. Burns; 
and that at the time they were taken, as shown by the testi- 
mony, there was any balance of the mortgage debt, however 
small, remaining unpaid, then the jury must find for the de- 
fendants.” (2) * That until the mortgage debt was fully paid, 
it was the duty of the plaintiff to keep and preserve the mort- 
gaged property separate and distinguishable from other prop- 
erty, so that it could be identified; and if the jury believe 
from the evidence that other articles and goods were mixed 
and commingled with the mortgaged property by the plaintiff 
or his agents, so that such other articles and goods could not 
be distinguished or separated from the mortgaged property at 
the time of the seizure, and that under these cireumstances, 
and after the law-day of the mortgage, and while a balance on 
the mortgage debt remained unpaid, the goods and chattels in 
controversy, while so commingled, were taken under said mort- 
gage, and by authority of the mortgagee, James H. Burns, 
then the plaintiff can not recover in this action, either for the 
mortgaged property, or for the other articles so commingled 
therewith.” (3) In substance, that, if any property belonging 
to the corpus of the statutory separate estate of the plaintiff's s 
wife was seized, the plaintiff could not recover damages for 
seizing such property. (4) “If James II. Burns rendered or 
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furnished a copy of his account on his books to the plaintiff, 
and if some days afterwards plaintiff said to Burns that the 
item of 81.50 for rails in said account was ineorrect; and if 
that was the only item objected to, this amounts to an admission 
that each and every other item in said account was correct.” 
James I. Burns also reserved exceptions to the refusal of the 
court to give the following, among other, charges, requested by 
him in writing: (1) “A principal i is never liable for the nnau- 
thorized aud willful act or trespass of his agent. (2) A  tres- 
pass can not be committed by mere inaction; and if the de- 
fendant, John F. Burns, committed a trespass in taking the 
goods and chattels in controversy, the mere inaction, or failure, 
or inability of James Hl. Burns to compel the restoration of 
said goods and chattels, would not make him liable or respon- 
sible for the trespass.” (3) * A principal is never liable for the 
unauthorized, willful, intentional, and malicious acts or tres- 
passes of his agent; and if the jury believe from the evidence 
that John F. Burns committed a willful, intentional, or ma- 
licious trespass upon the plaintiff, by taking goods and chattels 
which he was not entitled to take under the mortgage, or other- 
wise, then James H. Burns would not thereby be liable or re- 
sponsible for such willfal or malicious trespass.” 

The defendants also excepted to the following charge, given 
at the request of the plaintiff: “If the jury believe from the 
evidence that the plaintiff acquired any of the goods and chat- 
tels described in the complaint, subsequently to the date of the 
execution of the mortgage executed by the plaintiff to James 
H. Burns; and that the said goods and chattels, so acquired, 
were taken by the defendants, then the said mortgage afforded 
the defendants no defense for taking the said goods and chiat- 
tels, so subsequently acquired.” 

The rulings of the City Court above noted are among the 
errors assigned in this court. 


Brooks & Roy and Wurre & Wurre, for appellants.—(1) If 
any thing was due on the debt at the time of the seizure, Burns, 
under his mortgage, had the right to take all of the property 
conveyed thereby.— Morrison v. Judge, 14 Ala. 182; Bell v. 
Pharr, 7 Ala. 807. (2) If Campbell desired to raise the 
question of usury, he should have filed a bill in equity; and 
then he would have been compelled to pay lawful interest. He 
will not be allowed to hold still and treat the defendants as 
trespassers, for collecting the debt according to the terms of 
his own contract, which was, at best, only voidable, and which 
he had never repudiated.—Pearson v. Bailey, 23 Ala. 537; 
McGehee v. George, 38 Ala. 323; 1 Jones on Mort. § 640; 
Exlava v. Crampton, 61 Ala. 507. (8) Retaining an account 
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for a length of time without objection, is an admission of its 
correctness.— Langdon 2 », Roane. 6 Ala. D518. (4) The agree- 
ment between John F. awe and the plaintiff in reference to 
the mare which said Burns let plaintiff have, when it was rati- 
ified by James H. Burns, became a parol mortgage of the mare 
to James H. Burns, which was valid and binding between the 
parties to this suit.— Morrow v. Turney, 35 Ala. 131; Brooks 
v. Puff, 37 Ala. 871; Shelburne v. Letsinger, 52 Ala. 96; 
Bickley v. Neenan, 60 Ala. 293. (5) James I. Burns ought 
to have been allowed te prove that when told by John F. Burns 
of the seizure, he told him not to keep the goods, but to return 
them. There is no evidence that James H. Burns authorized, 
or even knew of the seizure, when it was made, but he was 
sought to be charged in consequence of a subsequent adoption, 
or ratification. These declarations were a part of the act itself, 
then done, and ought to have been admitted as explanatory of 
it. Besides, these words constituted the very act of repudia- 
tion, which he had a right to prove. (6) To maintain trespass, 
the plaintiff must have the actual possession, or the immediate 
right of possession. Ledbetter v. Blassingame, 31 Ala. 495. 
(7) It is a rule of law that the cause of action must exist at the 
time the suit isbegun. When this suit was brought, the plain- 
tiff had no right of action whatever agdinst James H. Burns. 
While he may have made himself liable for the trespass by a 
subsequent ratification, such ratification must antedate the 
commencement of the suit. (S) The principal is not Hable for 
the willful and malicious trespass of his agent, though done in 
the course of the principal’s business.-— Bondurant v. Bank, 
7 Ala. 8380; Avrksey v. Jones, T Ala. 622; 1° Brick. Dig. 
pp. 61-2, $$ 183-4. (9) The ratitication by the principal of a 
trespass committed by his agent, will not make him — 
ble, unless it is ratified with full knowledge of all the facts. 
2 Add. on Torts, 1122; Adams v. Freeman, 9 Johns. 116; 
l Wat. on Tres. N Ys: Home Machine Co. v. Ashle Ys 60 Ala. 
46. (10) If Campbell mixed the mortgaged property with 
other property belonging to him, not covered by the mortgage, 
that also becomes liable-—11 Met. 493; 2 Johns. Ch. 108 
2 Kent's Com. m. pp. 364-5. (11) If ¢ atapbell was not in the 
actual possession of the goods, and some of them belonged to 
the statutory separate estate of the wife, she, and not he, could 
sue for their taking—Code of IS76, $§ 2371, 2525; Brick. 
Dig. p. 33, § 205; 52 Ala. 78; 20 Ala. 532; 31 Ala. 447. 
(12) The mortgage covered after-acquired property; and the 
legal title to such property resided in the mortgagee so soon as 
it was acquired; and Burns had the same right t to seize it under 
the mortgage as he did the other property conveyed.— 7hrash 
. Bennett, 57 Ala. 156, and authorities cited. (13) It is the 
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evil intention which gives the right to exemplary damages. 
Sedg. on Dam. m. p. 455. (14) When smart money is 
claimed, evidence of acts done at a different time and place, 
and which in themselves constitute a cause of action, is not ad- 
missible. It is contined to matters of aggravation attending 
the act.—2. Brick. Dig. p. 475, $$ 81-5; 27 Ala. 480; 17 Ala. 
391; 28 Ala. 236; 9 Bacon’s Abr. 548, 549. 


Perrvs, Dawson & Tintman and Jos. F. Jounsroxn, contra. 
(No brief came to the hands of the reporter.) 


SOMERVILLE, J.—The present case is an action of tres- 
pass, brought by a mortgagor against the mortgagee and another, 
for taking possession of certain personal property, under a 
power of sale contained in the mortgage. The seizure was 
made in January, 1875, after the law-day of the mortgage, by 
order of the defendant, John F. Burns, acting as the agent of 
his father, James H. Burns, who is shown not to have originally 
authorized the act, but who is sought to be made liable upon 
the ground of a subsequent ratification. 

1. At the time of this transaction, the principle of law pre- 
railing in this State was, that a mortgagee of chattels could 
sustain an action of detinue for them after default, if any por- 
tion of the mortgage debt remained unpaid. His right to 
recover could only be defeated by showing payment or dis- 
charge of the entire debt.— Morrison v. Judge, 14 Ala. 182; Bell 
v. Pharr, 7 Ala. 807. It is immaterial that this principle has 
been since modified by legislation, so as to authorize the de- 
fendant to put in issue, in such cases, the amount due on the 
mortgage debt.—Session Acts, 1880-81, p. 39. If the mort- 
gagee would be entitled to sue in detinue under such cireum- 
stances, the right must be based upon a general or special prop- 
erty in the goods sought to be recovered, coupled with the right 
of immediate possession.—Gafford v, Stearns, 51 Ala. 434; 
1 Chitty’s Plead. 121. 

If, therefore, at the time the mortgagor’s goods were seized, 
there remained any part of the mortgage debt unpaid, the 
mortgagee’s right to take possession of the whole of the mort- 
gaged property under the power of sale granted in the instru- 
ment, would not be affected by reason of the partial payments 

reviously made, unless such be the fair inference from the 
chines of the mortgage. In the present case, we discover no 
words or language qualifying or limiting the general power to 
take possession of the entire property, after default. 

2. It was not competent for the plaintiff, in this action of 
trespass, to assail the mortgage debt for wswry. Usurious con- 


tracts in this State are not absolutely void, but merely voidable 
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to the extent of the interest.—Code of 1876, § 2092. The de- 
fense must be specially pleaded, and is not available under the 
general issue.— Masterson v. Grubbs, 70 Ala. 406; MMunter v. 
Linn, 61 Ala. 492. If a debtor elect to avoid a debt for usuri- 
ous taint, he may do so, by special plea, in asuit brought by the 
creditor to recover judgment against him for the enforcement 
of the debt (Code of 1876, §§ 2002, 3010,); or he may, ina 
proper case, resort to a court of equity and obtain relief upon 
condition of paying the principal and legal rate of interest. 
MeGehees Adm r v. George, 3S Ala. 323; Uhtelder vw. Carter's 
Adacr, 64 Ala. 527. But usury in a debt secured by mort- 
gage, does not affect the validity of the mortgage, and is not 
available, at law, in an action founded on the mortgage.—Aelly 
v. Mobile B. & L. Association, 64 Ala. 501; Bradford v. 
Daniel, 65 Ala. 133. 

The mortgage executed by plaintiff to James IH. Burns, one 
of the defendants, was introduced in the present case as evi- 
dence of defendant's title to the property seized under it. 
Neither the mortgagee, nor his agents, could be made tres- 
passers by an effort on plaintiffs part to collaterally assail the 
mortgage debt as usurious, thus imparting retrospective opera- 
tion to an election as to usury thus irregularly made. All the 
evidence, which was admitted in the trial below looking to this 
end, was irrelevant, and should have been exeluded. 

3. It is contended that the mortgage debt has been entirely 
extinguished by the proceeds of certain cotton shipped by the 
mortgagor, Campbell, to the mortgagee, Burus,and sold by the 
latter, or under his authority, as a cotton factor and commis- 
sion merchant. If this be true, and the fact be shown satis- 
factorily by the evidence introduced on the trial, then such 
payment would discharge the mortgage, and entirely extinguish 
the lien intended to be secured on the property conveyed by it. 
Herman on Chat. Mort. § 168; Dryer v. Lewis, 57 Ala. 
551. In such event the mortgagee would be chargeable as a 
trespasser, if he sought, either through himself or his agent, to 
seize the mortgaged property, for he could not show title under 
a satistied mortgage, or justify taking possession under a power 
conferred by it. 

The mortgage in question was executed by the appellee on 
Mareh 3, 1874, and was given to secure @ note for one hundred 
and twenty-five dollars, payable to James H. Burns, October 
1, 1874; also such advances as Burns, the mortgagee, might 
make to Campbell, the plaintiff, during the year, to enable him to 
cultivate certain lands, including commissions of two and a half 
per cent. for selling certain cotton agreed to be shipped by 
plaintiff to Burns. It conveyed all the mortgagor’s crop of 
cotton and corn, to be grown during the current year in Dallas 
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county, together with “a// Ais effects of every description,” in- 
eluding one sorrel mare described by name. In ascertaining 
whether the morgage debt was paid or not, which was a vital 
issue in the case, it was of course competent to investigate the 
account of Burns as rendered against Campbell. The proceeds 
of the cotton, which was subject to the lien of the mortgage, 
less all proper charges against it, would be a fund in the hands 
of the mortgagee, which the law, in the absence of a contrary 
agreement, would appropriate to the payment of the mortgage 
debt.— Schiffer v. Feagin, 51 Ala. 335. Among these proper 
charges, liable to be deducted, would be included the commis- 
sions agreed to be paid for selling the cotton; and no collateral 
investigation into their usurious character could be permitted 
in this action. 

4. For all articles of merchandise, advanced by Burns to 
Campbell, he was entitled to charge such prices as may have 
been agreed on; or, in the absence of any agreement, a fair and 
reasonable market valuation, as estimated at the time and place 
of sale. What the prices of the goods were, as paid by Burns 
at wholesale purchase, at another time or place, was entirely 
immaterial. Fair and honest dealing is all that the law exacts 
from the mortgagee, under such circumstances, in his transae- 
tions with the mortgagor. While it is his duty, on the one 
hand, not to oppress, he is, on the other, under no obligations 
to con ter benefuctions. 

5. If a debtor, to whom an account is rendered, either admits 
its correctness, or retains it and makes no objection within a 
reasonable time, he will be bound by it as an account stated, his 
silence, in the latter case, being presumptively construed into 
an acquiescence in its justness.— Langdon v. Roane’s Adm’r, 
6 Ala. 518. So if one dtem only is objected to, this is an admis- 
sion of the correctness of the other items to which no objection 
is interposed.—2 Greenl. Ev. § 126; Chisman v. Count, 2 M. 
& Gr. 307. If, therefore, Burns rendered his account to Camp- 
bell, as the evidence tends to show, and the latter, several days 
afterwards, objected only to the item charged for ra//s, this 
would be an implied admission of the correctness of the rest of 
the account. 

6. It was no valid objection to the correctness of the account 
that one of the items advanced to plaintiff by the mortgagee, 
James H. Burns, was a horse belonging to John F. Burns, pro- 
vided the latter consented to such disposition of his property. 
And even though the transaction was the execution of a mere 
agency, no one but the principal could interfere to prevent the 
enforcement of the contract in the agent’s name, whether by 
suit or otherwise.—Bishop on Contracts, § 356; 1 Brick. Dig. p. 
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the written mortgage already executed should be extended so 
as to cover the horse, would at least be so far valid as to oper- 
ate, ¢nte r parte 8, as a parol or verbal mortgage, without preju- 
dice to the rights of creditors or purchasers not having notice. 
Brooks v. Ruff, 37 Ala. 371 ; Gafford vw. Stearns, 51 Ala. 434; 
Herman on Chat. Mort. $$ 19, 27. 

7. Nor was it a matter of concern to Campbell, that the 
mortgagee, who was a commission merchant, employed the ser- 
vices of a broker to sell the cotton consigned to him, and pro- 
eured such sale to be made at a commission less than that 
agreed to be paid by Campbell. The legal maxim, that an 
agent can not delegate his authority to a sub-agent, has no ap- 
plication to such a case. It can be invoked only by the prinei- 
pal when sought to be charged by the act of the sub-agent. 
Tlarralson a G Ch. a. Stein, dO Ala. 347: Ewell on Agency (Ev- 
an’s Ed.), p. 53, note. The plaintiff does not here seek to dis- 
avow the act of the sub-agent, the broker, in selling his cotton ; 
nor is there any effort made to impugn his skill or faithful- 
ness. The contention relates only to the compensation for 
services charged by the agent. The maxim in question, further- 
more, does not prohibit the employment of swbordinates, but 
rather of sihst/tites. 

8. The circumstances under which a mortgagee may take 
possession of personal property conveyed by the mortgage, un- 
der authority of a power of sale conferred by the instrument, 
are fully diseussed in the case of Street 7. Sinclair, ante, p. 110. 
It was there held that, after default, he could execute the pow- 
er by entering upon the premises of the mortgagor and taking 
peaceable possession of the mortgaged property, without con- 
sent of the mortgagor, provided he thereby committed no breach 
of the peace. We have no disposition to depart from the doe- 
trine of that case.—Herman on Chat. Mort. p. 209, $ 96; 
Me Neal v. Emerson, 15 Gray, 384; Satterwhite v. Nennedy, 3 
Strob. 457: London Co. v. Drake, 6 C. Bo (UN. S.) 798. The 
evidence here shows that the mortgaged goods were on the 
platform of the railroad depot ready to be shipped to Monte- 
vallo in another county. They are shown to have been in the 
custody of one Sharpe who had acted as cartman in hauling 
them to the depot by request of plaintiff's wife. It is not 
shown that he either consented or objected to the seizure under 
the mortgage. Under these circumstances, if any portion of 
the mortgage debt remained unpaid, an agent of the mortgagee 
could lawfully take possession of the mortgaged property with- 
out becoming a trespasser, if he in no manner subjected him- 
self to a violation of the criminal law. Jones on Chat. Mortg. 
N 434: .Vichols v. Webster, 1 Chand. ( Wis.) 203: MeNeal v. 
Emerson, 15 Gray, 384; Herman on Chat. Mortg. § 96, supra. 
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9. The evidence tends to prove that the mortgaged goods were . 
commingled with some of the property of the mortgagor's wife, 
and with after-acquired property of the mortgagor himself, 
which, it is insisted, the mortgagee had no lawful right to seize. 
According to the ordinary principle governing confusion of 
goods, if the goods of one person be willfully, or, through want 
of proper care on his part, so mixed or confused with the goods 
of another that they can not be distinguished, the latter is en- 
titled to the whole, unless he consented to the act.—Walker’s 
Amer. Law (5th Ed.) 343; Smith v. Sanborn, 6 Gray 154. 
And this doctrine applies to mortgaged goods, such confusion 
making the whole, prima fucre at least, subject to the lien and op- 
eration of the mortgage.—Herman on Chat. Mort. p. 84, $43; 
Tlamilton v. Pog rs, 8 Md. 301. 

10. Supposing that there was no confusion of goods within 
the above rule, it is still insisted by appellant’s counsel that the 
after-acquired property of the mortgagor, Campbell, passed to 
the mortgagee under the express terms of the mortgage. The 
granting clause conveys “all my | the mortgagor's | effects of every 
deseription.” The dabendum clause authorizes the mortgagee 
to take possession of “the above described property, or any 
other effects of mine {the mortgagor's] wherever found.” The 
principle has been often decided in this State that property 
having a potential existence can be the subject of a valid grant, 
sale, or mortgage. An owner or tenant of land, for example, 
may mortgage a crop not ‘7 esse, and to be planted and grown 
in Futuro on such premises, but such a conveyance creates only 
an equitable title, as distinguished from a legal one.—Grant +. 
Steiner, 65 Ala. 499, and eases cited. If a tenant should mort- 
gage such crops as might be raised or grown by him on some 
indefinite place which he expected to rent, the conveyance 
would, we apprehend, be inoperative and void, as an attempted 
conveyance of a mere possibility or expectancy, not coupled with 
any interest in, or growing out of property.— Shipper v. Stokes, 
42 Ala. 255; Purcell . Lather, dO Ala. 570: Book y v. Jones, 
55 Ala. 266. The maxim applies “qu non habet, le non dat.” 
So a mortgage of subsequently acquired property, especially by 
general terms of description, which is not the product, increase 
or accretion of something already owned by the mortgagor, 
amounts to nothing more than a mere agreement to give a fur- 
ther mortgage. It confers — lien on such after-acquired 
property.—Herman on Chat. Mort. §46; Anderson v. Hloward, 
49 Ga. 313; Otis v. Sill, 8 Barb. 102; 2 Kent’s Com. 468. 

11. The court allowed proof of damages in the present case 
for certain articles of personalty belonging to the w7fe of the 
plaintiff, as a part of her statutory separate estate, which were 
taken at the same time with the plaintiff's property. In the 

VoL. LXXI. 














1882. ] OF ALABAMA. 289 


[Burns v. Campbell.) 

admission of this evidence, we are of opinion, there was er- 
ror. It is true that the g/st of the action of trespass is an in- 
jury to the plaintiffs possession. But the possession of the 
husband, so far as concerns the wife’s statutory separate estate, 
is generally referred to his representative capacity as her trustee, 
and in the absence of an actual custody by him, the general 
property in the wife would certainly draw to it the possession, 
where there is no intervening adverse right of enjoyment. Be 
this as it may, the action here has reference to the corpus of the 
wife’s property as distinguished from its vse. The claim is for 
damages in taking the property itself, and no question arises as 
to the rents, income and profits as such. Where this is the 
ease, the statute has been construed to require the wife to sue 
alone.—Code, § 2892; Pickens & Wife v. Oliver, 29 Ala. 528. 
It has been held by this court that, under the provisions of the 
Code, the wife may sue alone in ¢rover for her statutory sepa- 
rate estate.— MeConeghy v. McCaw, 31 Ala. 447. So she may 
likewise sue in an action of walawful detainer, as decided in 
Tlurst v. Thompson, 68 Ala. 560. 

12. The present suit was instituted prior to the time of the 
alleged ratification of the agent’s act, or trespass, by the prin- 
cipal. If the principal, James H. Burns, adopted the agent’s 
act, this adoption was not until after the suit was commenced 
against the latter. Did the court err in admitting the prinei- 
pal to be made a party by amendment of the complaint so as 
to charge him in this action, the original action being only 
against the agent? The statute authorizes the amendment of 
the complaint by striking out, or adding either new parties 
plaintiff, or new parties defendant, upon such terms and condi- 
tions as the justice of the case may require.—Code, 1876, § 
3156. This statute must, of course, be construed to mean that 
only such parties defendant may be added as were liable in the 
given cause of action at the time the summons was issued, 
which is the commencement of the suit. 

There is no difficulty about the general rules of law gov- 
erning the ratification of an agent’s unauthorized act by a prin- 
cipal. It is settled that where such an agent, acting in the 
name and for the benefit of his principal, commits an unindict- 
able trespass de bonis asportatis, or, in other words, a trespass 
which is voidable merely and not wholly void, as imposing a 
civil and not a criminal liability upon the perpetrator, the prin- 
cipal, after being fully informed of its tortious nature, may 
adopt it as his own act, and such ratification ordinarily binds 
the principal to the same extent, and holds him to the same 
civil responsibilities as if he had originally authorized it. And 
for many purposes the ratification will relate back to the date 
of the unauthorized act so as to constitute the principal a tres- 
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asser ah ‘nitio.—Ewell’s Evan’s Agency, *64, *70-71; Coke’s 
Tnet. IV, 317; 1 Brick. Dig. p. 59, § 91; Blevins v. Pope, 7 
Ala. 371; Story on Ageney, $$ 239, 244; Chapman v. Lee, 47 
Ala. 148; Mound City Ins. Co. v. Huth, 49 Ala. 529; 1 
Waterman on Trespass, § 28. This, however, is upon the doe- 
trine of relation, which is a mere legal fiction, having its origin 
in necessity, and which is never allowed to prevail except for 
the advancement of right and justice.—Jackson v. Ramsay, [3 
Cow. 75.| 15 Amer. Dee. 242, 246; Pierce v. Hall, 41 Barb. 
142; Menrill’s case, 13 Co. 19. It ean not be applied so as to 
authorize one to be made a party defendant toa suit, by amend- 
ment, when the act creating his liability was done after the 
suit was instituted. All pleas setting up defenses to an action 
have reference to the time when the action was commenced, 
excepting pleas to the further maintenance of the action, and 
pleas puis darvien continuance. Tf a defendant be not liable 
on the date when the suit is commenced, he ean not be made 
liable at all ‘x that action by any subsequent act of adoption 
or ratification. To create such retrospective liability, with its 
attendant costs and consequences, would be to pervert the doc- 
trine of relation to an unjust and improper end. 

If James Il. Burns, therefore, did not originally authorize 
the alleged trespass, and did not adopt or ratify it until after 
this action was brought against John F. Burns, he could not 
be made a party defendant by amendment of the complaint, 
as seems to have been done in the court below, at least so as to 
make him chargeable in this action.— Donaldson v. Waters, 30 
Ala. 175. 

13. But to hold the principal responsible for damages, in 
such cases, it must appear that he ratified the wrongful act of 
the agent with a full knowledge of its tortious character.— Street 
v. Sinclair, supra; Lienkauf v. Morris, 66 Ala. 406. The 
mere appropriation of the fruits of the trespass, without such 
knowledge, would not be sufticient.—Herring v. Skaggs, 62 
Ala. 180. 

14. Where the relation of agency exists, and the principal 
derives a benefit from an act beyond the scope of the agency, 
the principal will be held to have ratified such unauthorized 
act by acquiescence, if, after being fully informed of what has 
been done, he fails to express his dissatisfaction within a reason- 
able time.—M. & M. Railway Co. v. Jay, 65 Ala. 113. There 
are many cases, however, where mere silence, or non-interfer- 
ence will not amount to a ratification.—Whart. Agency, $ 86; 
2 Greenl. Ev. § 66. Where the relation of agency does not 
exist when the act is done, but the act is that of a mere volun- 
teer awaiting ratification, the silence of the principal will not 


be so readily construed into a ratification, unless, perhaps, in 
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eases where it might operate to the prejudice of innocent par- 
ties.—Saveland v. Green, 40 Wis. 481; Ward v. Williams, 26 
Tl. 451. 

15. It was clearly competent to prove the declarations of 
James H. Burns, on being first informed of the seizure of the 
goods, ordering them to be returned to the plaintiff, and also the 
message to his acting agent, instructing him to have nothing 
more to do with them. They were in the nature of verbal acts 
and tended to show a repudiation of the agent’s act.—d/oon 
u. Towers, 8 C. B. (N. 8.) 611; Henderson v. The State, 70 
Ala. 23. 

16. The question propounded to the witness, however, 
whether, on being first informed of the seizure, “he approved 
or disapproved of it,” would be irrelevant, if propounded with 
the view of eliciting a mere mental approval, unaccompanied 

‘with acts or words. The meaning of the interrogatory being 
ambiguous, and it not affirmatively appearing whether the an- 
swer would have been legal or illegal evidence, we can not say 
the court erred in disallowing it.—<Stewart v. The State, 6% 
Ala. 199. 

17. If the defendant James H. Burns, in good faith, and by 
suitable acts and declarations, repudiated the seizure made by 
his son, the law would not make it incumbent on him to actively 
interfere to compel restoration of the goods to the plaintiff, un- 
less they had come into his custody, or under his control. His 
failure to counsel restoration, however, or to re-assert control 
over the mortgage under which the seizure was made, could be 
looked at by the jury, if satisfactorily proved, as tending, in con- 
nection with other facts, to prove acquiescence, being weaker 
or stronger evidence to this end according to circumstances. 
The law, however, requires, with good reason, “substantial 
proof of a ratification” in all cases of trespass.—Ewell’s 
Ageney, *64. 

18. The written notice of the sale, and the sale itself, 
of the mortgaged goods were but cumulative evidence of the 
intention of the party taking the goods, and as such a part of the 
res gestw of the alleged trespass. It was, therefore, properly 
admitted in evidence, in the nature of an admission, and as 
shedding light on the dominion over the goods previously as- 
serted. 

19. The measure of damages in actions for trespass to goods, 
where the taking is unlawful without more, is generally the value 
of the goods, or the amount of injury done to them, as the case 
may be, with interest to the date of judgment.—Lienkauf v. 
Morris, 66 Ala. 406. 

20. But when the taking is perpetrated in a rude, wanton, 
reckless, or insulting manner, or is accompanied with cireum- 
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stances of fraud, malice, oppression or aggravation, or even 
with gross negligence, the party injured is ‘entitled to recover 
exemplary damages. These ig a are too well settled to re- 

uire discussi Morris, 66 Ala. 406; Hair v. 
Little. 28 Ala. 236; Roberts v. | Heim, 27 Ala. 678; Devaughn 
v. Heath, 37 Ala. 595; Parker v. Wise, 27 Ala. 480; Durr v. 
Jackson, 59 Ala. 210; S. & NV. R. BR. Co. v. McClendon, 63 
Ala. 266, 

21. The rule is, that, where several defendants are sued in 
tort for damages, the malice or other evil motive of one can not 
be matter of aggravation, or ground for vindictive damages 
against the other.—W ood’s Mayne on Damages, p. 594, § G24. 
Hence, principals are not generally held liable for such deamages 
by reason of the evil motive of an agent, unless the act of the 
agent was fully ratitied with a knowledge of its malicious, ag- 
gravating, or grossly negligent character; or these matters of 
aggravation were probably consequent on the doing of the 
wrongful act ordered by the principal; or uniess the agent was 
— with a knowledge of his incompetency.-—Leinhauf 

Morris, 66 Ala. 406, 415; Pollock v. Gantt, 69 Ala. 373; 
Kirksey v. Jones, 7 Ala. 622; Fields’ Law Damages, * 386,873. 
Woods’ Mayne on Dam. p. 57, $ 48; Carmichael v. W. & L. 
Railway Co. 13 Ir. L. R. 313. 

22. The /etter signed John F. Burns, bearing date January 
16, 1875,—the day of the seizure of plaintiff's goods—which 
is shown to have been received by the plaintiff through 
due course of mail, would be relevant against the author, if 
satisfactorily proved to have been in his handwriting, or shown 
to have emanated from him. Its contents evince an unfriendly 
feeling, and it was competent to show malice or an evil motive 
on the part of the writer, which may have entered into, or given 
color to the present transaction. And the same may be said 
of the endorsements on the envelope.—1 Greenl. Ev. § 53. 

23. It was not competent, however, to introduce in evi- 
dence the record of the criminal prosecution instituted by 
James F. Burns against the plaintiff, about the time of the 
seizure. We find no evidence in the record tending to show 
that he originally authorized the alleged trespass, and, if liable 
at all, it is upon the ground of his tater ratified the act of 
an agent. Allevidence relating to damages “must be confined 
to the principal transaction complained of, and to ts attendant 
circumstances and natural results; for these alone are put in 
issue.” —2 Greenl. Ev. § 268. It is true that the commence- 
ment of such a prosecution may have tended to show malice 
against the plaintiff on the part of the prosecutor, but it could 
not constitute a circumstance of aggravation accompany ing the 
taking, in the absence of all evidence of original participation 
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in the act by the prosecutor. It could not bea part of the 
transaction alleged to be ratified, because it had no connection 
with it. Nor could such malice, standing alone, authorize the 
inference that the principal conferred an original or previous 
authority upon the agent to make the seizure. 

24. The court erred in allowing proof to be made, by way 
of aggravation of damages, that plaintiff had @ family, con- 
sisting of a wife, and several minor children, such evidence 
being irrelevant to the issues on trial. Nor would it be compe- 
tent to show their condition as to clothing, bedding, or other 
apparel or furniture, while at Montevallo, without proof of 
knowledge or notice on the part of John F. Burns, at the time 
he seized the property in question, in which were included 
articles of the above description. The knowledge of such 
facts, or any information charging him ‘with notice of them, 
would have a tendeney, however, to show an evil motive, such 
as to constitute a circumstance of oppression or aggravation. 

25. The consideration of motive is always of the highest 
importance as affecting the question of exemplary or vindictive 
damages. Good or bad faith, therefore, constitutes a vital 
issue in all cases of trespass, where such damages are claimed, 
although it may have no bearing on the quest on of actual 
damages. Exemplary damages are both punitive and preventive 
in their purpose, as well as compensatory. They are not only 
intended to compensate the plaintiff for his actnal loss, but are 
also inflicted “for example’s sake, and by way of punishing 
the defendant.”—Sedg. Dam. 459, 464; Lienkauf v. Morris, 
66 Ala. 406, supra; Nirksey v. Jones,7 Ala, 622. Hence, in 
such cases, it Is competent to show that the defendant acted 
with the honest belief’ that he owned the goods, or had a lawful 
right to take them.— Hawk v. Ridgway, 33 IN. 473; Hillman 

Baumbach, 21. Tex. 203: Green v. Craig, 47 Mo. 90 ; 
Woods’ Mayne on Dam. pp. 58-59, 519. It was permissible, 
under this principle, to prove that John F. Burns had good 
reason to believe, and did believe, that a part of the mortgage 
debt remained unpaid, and that the goods seized under the 
mortgage belonged to the plaintiff and were included in the 
mortgage. But this evidence would be admissible only in 
mitigation of exemplary, and not of actual damages. 

26. In the case of Sylvester v. The State, ante, p. 17. we 
held that a conviction of the offense of petit larceny renders a 
witness infamous, and, therefore, incompetent to testify in a 
court of justice. Where the value of the property stolen does 
not exceed the sum of ten dollars, justices of the peace, in 
their respective counties, have jurisdiction of the offense, to be 
exercised concurrently with the county courts.—Code, § 4628 ; 
Clark’s Man. Cr. L. § 1862. The witness, Hill, was, therefore, 
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rendered incompetent, on proper proof being made of his con- 
viction of the offense of petit larceny by a justice's s court hav- 
ing jurisdiction. 

27. A justice’s court not being a court of record, a certified 
transcript of a judgment rendered by it is not legal evidence, 
unless made so by statute, and this is not authorized except as 
proof of judgments rendered in civil causes. Section 3634 of 
the Code, making a certified statement of a justice’s judgment 
yresumptive evidence of the fact, clearly has no reference to 
judgments of conviction in er/mna/ causes, but must be con- 
fined to civil proceedings. Whieu it is desired to prove a judg- 
ment of conviction, or other criminal proceeding, it may be 
done by producing the original papers and docket, sustained 
by competent evidence of identity, and accompanying proof of 
their verity. — Nenne dy ow, Dear, 6 Port. 90; Scott v. MeCrar Ys 
1 Stew. 315; Freeman on Judgt. $410. Or such proceedings 
may be proved by sworn copies of them, compared by any 
competent witness.—Jones v. Davis, 2 Ala. 730. Under these 
views the court did not err in sustaining plaintiff's objection to 
the admission of the justice’s transcript, which was not self- 
proving.— Watson v. Lhe State, 63 Ala, 20. 

28. Nor can we see that the court ruled erroneously in ex- 
eluding the book which was proved to be the record of. criminal 
eases tried by the mayor of Selma. It does not appear from 
the bill of exceptions whether the witness Lill, whose infamy 
is sought to be established, was convicted by the mayor sitting 
ex officio asa justice of the peace, of an offense against the 
State of Alabama, or whether he was convicted merely of the 
violation of a municipal ordinance. Vf only of the latter 
offense, the conviction has been held by this court not to render 
the witness infamous, and, therefore, his competency would be 
unaffected.— Cheatham v. The State, 59 Ala. 40. 

29. The record shows that, by consent of parties, all matters 
which could be specially pleaded was authorized to be given in 
evidence under the general issue. This was held in Folkes v. 
Collier, decided at the December term, 1881,* to be tantamount 
only toa plea of not guilty, or of the general issue. The de- 
fendants could, therefore, derive no benefit from this agree- 
ment which they could not have enjoyed under the general 
issue. 

Other rulings are raised and discussed, but we deem their 
consideration unnecessary. 

The judgment of the City Court is reversed and the cause 
remanded. 
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Alexander v. Alexander. 
Statutory Peal Action in the Nature of Ejectment. 


1. Charges to jury; how framed and construed.—Charges to the jury 
should always be framed in reference to the testimony; and in constru- 
ing them this court,must have regard to the same standard. 

2. Presumptions on appeal in favor of rulings of primary court.—The 
rule is, that this court can not presume anything, not shown by the ree- 
ord, as a ground for reversing the ruling of the primary court; and when 
an aflirmative charge is given, which would be correct on any state 
of facts, it will be presumed that there was testimony which authorized 
the charge, unless the record affirmatively shows the contrary. 

3. Delivery of deed; what evidence suefhicie nut to establish.—lIt may be re- 
garded as settled in this State, that when a paper purporting to be a deed 
is shown to have been signed by the grantor, to have been acknowledged 
and duly certified by a proper officer, and recorded in time in the office 
of the judge of probate of the county in which the lands lie, and there is 
no other evidence to weaken the force of these facts, this is suflicient proof 
of complete execution by delivery, although there is no direct proof of 
that fact. 

4. Same: whether presumption of delive ry ove rturned, qua re.—But 
where the testimony also shows that when the deed was acknowleged and 
certified, the grantor took possession of it, and sent it to the registration 
otlice, with directions that, when recorded, it should be returned to him, 
which was done,—quere, whether this would not overturn the prima 
facie presumption of delivery which would otherwise arise from Its ac- 
knowledgment and record, and whether this, unexplained by other testi- 
mony, would not show that there was, in fact, no delivery. 

5. Same; how ascertained when testimony indeterminate or ambiguous, 
The question of the delivery vel non of a deed, when the testimony is in- 
determinate or ambiguous, is, and must be a question of intention with 
which the ambiguous or disputable act or acts, were done or performed. 

6. Same; how declaration of grantor in reference to, should be consid- 
ered.—Declarations and admissions of a grantor touching the delivery of 
a deed, on a question of delivery vel non, should be cautiously weighed, 
because of their liability to be misunderstood, the facility of fabricating 
them, and the difficulty of disproving them. 


Arrrat from Shelby Circuit Court. 

Tried before Hon. Wu. S. Mvupp. 

This was a statutory real action in the nature of ejectment, 
brought by Thomas H. Alexander against John Alexander, and 
was commenced on 2d September, 1879. The plaintiff claimed 
title under a deed alleged to have been executed by defend- 
ant, and the point of contention was, whether that deed had 
ever been delivered. The evidence introduced on the trial, so 
far as disclosed by the bill of exceptions, is sufficiently stated 
in the opinion. The exceptions reserved were to two sections 
or subdivisions of the general charge of the court, numbered 4 
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and 5, and to four charges given at the request of the defend- 
ant. The portions of the general charge excepted to, and 
charges numbered 1 and 2, given at the request of the defend- 
ant, are sufficiently set out in the opinion. The other charges 
given at the request of the defendant are as follows: 3. “In 
considering the admissions and declarations of the defendant, 
testified to by any witness, if any such are testified to, such 
declarations and admissions should be cautiously weighed, be- 
cause of their liability to be misunderstood, the facility of fab- 
ricating them, and the difficulty of disproving them.” 4. “AI- 
though the jury may believe that the deed was handed by John 
Alexander to Thomas Alexander, and that he kept it in his 
possession for a few minutes, that is not sufficient to constitute 
a delivery, unless it passed from John Alexander, with the in- 
tention of actual delivery to said Thomas Alexander.” 

The trial resulted in a verdict and judgment for the defend- 
ant, from which the plaintiff appealed ; and he here assigns the 
rulings of the Cireuit Court on the charges above noted as error. 


Heri, Bownen & Kynox and Wirson & Wirson, for appel- 
lant, cited, MeLure v. Colclough, 17 Ala. 89; Elsherry v. Boy- 
kin, 65 Ala. 336; Rivard v. Walker, 39 Ill. 413: Mallet v. 
Page, 3 Ind. 364; Stevens v. Hatch, 6 Minn. 64; Warren v. 
Swett, 31 N. 1. 332; Floyd v. Taylor, 12 Ir. (L.) 47; Wad- 
dell v. Hewitt, 1 Ir. (Eq.) 475; Dayton v. Newman, 19 Pa. St. 
194; Fararr v. Bridges, 5 Humph. 411; Byersv. MeClanna- 
han, 6 Gill. & J. 250; Stewart v. Reddit, 3 Md. 67; Crawford 
v. Bertholf, Sax. Ch. 458; Thompson v. Hammond. 1 Ea. 
Ch. 497; Cook v. Brown, 34 N. H. 460; Johnson v. Furley, 45 
N. H. 505; Serugham v. Wood, 15 Wend. 545; McEwen v. Troost, 
1 Sneed, 186; Corley v. Corley, 2 Cold. 520; Ruckman v. 
Ruckman, 33 N.J3. Eq. 356; Jordan v. Pollock, 14 Ga. 145; Geb- 
ton v. Portee, 2 Dev. & B. (Law) 530; Braman v. Bingham, 26 
N. Y. 4838. 


H. C. Tompkins and Braprorp & Bisnop, contra, cited Union 
Mut. Ins. Co. v. Campbell, 95 Il. 267; Hawkes v. Pike, 105 
Mass. 560; Elsey v. Metcalf, 1 Den. 323; Jackson v. Phipps, 
12 Johns. 418; Jackson v. Dunlap, 1 Johns. Cases, 114; Aings- 
bury v. Burnside, 58 Ill. 324; Jackvon v. Perkins, 2 Wend. 
308; Gilbert v. North Am. Ins. Co., 23 1b. 43; I Jones on 
Mort. § 539; Fuller v. Hollis, 57 Ala. 485; Tisher v. Beck- 
with, 30 Wis. 57; Wittich’s Adm’r v. Keiffer, 31 Ala. 199; 
1 Brick. Dig. p. 337, § 23; 1 2b. p. 775, § 29; 7d. p. 781, 
§ 120. 


STONE, J.—Charges of the court should always be framed 


VoL. LXxI. 
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in reference to the testimony, and in construing them we must 
have regard to the same standard.—1 Brick. Dig. 345, § 141; 
DeArman v. The State, at the present term. 

The bill of exceptions leaves no room for doubt or dispute as 
to the following facts: John Alexander himself spoke to the 
draughtsman, and procured the deed to be drawn. The deed 
expresses a valuable consideration, and is, in form, a deed of 
bargain and sale, with covenants of warranty. It bears date 
January 18, 1870, and has the signature of John Alexander, 
but no subscribing witnesses. On the 5th day of February, 
1870, John Alexander acknowledged the execution of the deed 
before a justice of the peace, who thereupon certified the ac- 
knowledgment i in the form given in the statute, and bearing 
the same date. John Alexander thereupon enclosed the deed 
in an envelope, delivered it to a friend, a stranger to this record, 
and requested him to deliver it to the judge of probate, with 
directions to record it, and return it to him, John Alexander. 
The judge of probate marked it filed in oy ottice for record, 
February 7th, 1870. After recording it, he returned it to 
John Alexander, the signer, who had Pete he of it at the 
trial. The bill of exceptions is silent as to the presence of 
Thomas H. Alexander when any of these acts were done, 
nor does it show any testimony that the deed ever was in Thomas 
H. Alexander’s possession. It does not purport to: set out all 
the testimony, but contains this clause: * There was considera- 
ble evidence by words and acts for several years next after the 
deed was signed, tending to show a delivery of the deed by 
John Alexander to Thomas H. Alexander, and considerable 
evidence during the same time tending to show that the deed 
never was delivered by Jolin Alexander to Thomas II. Alexan- 
der.” Charge numbered 4, given at the instance of defendant, 
would indicate that the plaintiff, Thomas Alexander, had made 
some proof that the deed, at some time, had been in his posses- 
sion for a few minutes, but it is silent as to the time or 
circumstances under which he obtained the possession. The 
rule is, that we can not presume any thing, not shown by the 
record, as a ground for reversing the ruling of the primary 
court; and when an aflirmative charge is given which would be 
correct on any state of facts, we presume there was testimony 
which authorized the charge, unless the record affirmatively 
shows the contrary.—1 Brick. Dig. 336, § 12 

It may be regarded as settled in this State, that when a 
paper purporting to be a deed is shown to have been signed by 
the grantor, to have been then acknowledged and duly certified 
by a proper officer, and recorded, in time, in the office of the 
judge of probate of the county in which the lands lie, and there 
is no other proof to weaken the force of these facts, this is suf- 
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ficient proof of complete execution by delivery, although there 
is no direct proof of delivery. And the rulings of many other 
courts, hold the same doctrine. These naked facts, it is said, 
make a prima facie case.-—Frishie v. McCarty, 1 Stew. & Port. 
56; Ward v. Ross, 1 Stew. 136; Elsberry v. Boylin, 65 Ala. 
336; Corley v. Corley, 2 Cold. (Tenn.) 520; Union Mut. Ins. 
Co. v. Camphell, 95 Ill. 267; Sackson v. 1 -erkins, 2 Wend. 308. 

In the statement of undisputed testimony in this case, those 
points stated above are not left alone. The testimony equally 
shows that when the deed was acknowledged and certified, John 
Alexander, the grantor, took possession of it himself, sent it to 
the registration office, and directed that, when recorded, it should 
be returned to him, and it was done. If it were necessary for 
the decision of this case, it may present a,question of grave in- 
quiry, whether this fourth fact does not overturn the prima facie 
presumption of delivery, which would otherwise arise out of the 
first three enumerated facts. Does it not (unexplained so far 
as this record informs us), show there was, in fact, no delivery 
at that time ? 

Sections or subdivisions 4 and 5 of the general charge, and 
charges 1 and 2 of those given at the instance of defend: ant, 
each asserts, substantially, the same proposition, namely : That 
although John Alexander signed and acknowledged the deed and 
had it recorded. yet this would not constitute the paper an exe- 
cuted conveyance, unless the jury were satisfied from the evi- 
dence that the deed passed from the grantor, John Alexander, 
with the intention of delivery to the grantee, Thomas Alexan- 
der. In construing these charges, we must not lose sight of 
the testimony, that John Alexander took control of the deed, 
both after the acknowledgment was certified, and after the deed 
was recorded. The question of delivery then depended on the 
other testimony, pro and con, bearing on the question of deliv- 
ery, but not set out. In this connection, the implication found 
in charge 4, given at the instance of defendant, should not be 
ignored. That imptication is, that, at some time, Thomas A|- 
exander had the paper in his hands for a few minutes. And 
in favor of the correct ruling of the court, we must suppose 
the circumstances were such as to raise some doubt or dispute, 
whether such temporary possession, and contradictory evidence 
as to whether the defendant actually parted with dominion over 
the deed, were or were not of that debatable class, the 
motive or intent of which becomes a question for the jury. 
The books abound with rulings, which declare that the ques- 
tion of delivery vel non, when the testimony is indetrminate or 
ambiguous, is, and must be a question of intention with which 
the ambiguous or disputable act or acts were done or performed. 
Hawes v. Pike, 105 Mass. 560; Elsey v. Metcalf, 1 Denio, 323 ; 
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Ruckman v. Ruckman, 33 N. J. Eq. 354; Warren v. Swett, 
31 N. H. 332; Dayton v. Newman, 19 Penn. St. 194; Byers 
McClanahan, 6 Gill. & J. 250; Stewart v. Redditt, 3 Md. 
67; Johnson v. Farley, 45 N. H.505; Folly v. Vantuyl, 4 Halst. 
153; Union Mut. Ins. Co. v. Camphell, 95 MN. 267; Jackson 
v. Ph (Pps 12 John 418; Jackson v. Dunlap, 1 Johns. Cas. 114; 
Crawford v. Bertholf, Saxt. Ch. 453; Bingdiats v. Burn- 
side, 58 Ill. 310; Stevens v. Latch, 6 Minn. 64; Doe ex dem. 
vw. Knight, 5 B. & Cres. 671; Rivard v. Walker, 39 Ml. 413. 
We must suppose the word /nfention, found in several of the 
charges, was called forth by the indeterminate character of the 
testimony bearing on the question of delivery. 

We do not think the Cireuit Court erred in giving the 
charges referred to, or either of them. 

The present record raises no question as to the testimony by 
which the intention of the grantor was sought to be shown, and 
we must presume the testimony was legal and free from objec- 
tion. If it were shown that his intention was a mere uncom- 
municated purpose existing in John Alexander’s mind, that 
might present a question “Of the legality of the evidence—a 
question not raised by this record. Intention, like notice, is 
probably an inferential fact, to be drawn by the jury from the 
facts and circumstances in evidence.— Burns v. Campbell, ante, 
p. 271 and authorities cited. 

Charge 3, given at the instance of defendant, is in the exact 
language of the authorities, and is free from error. 

There is no error in the record, and the judgment of the 
Circuit Court is affirmed. 





Brewer wv. Watson. 


Action against Auditor for Ret ‘usal to allow an Attorney to 
inspect P ublic Records i éhi his Offic Ce. 


1. Books and documents of public office; right of in: spection. —While the 
books and documents of a public office are the property of the public, 
and are preserved for public uses and purposes, it is not the unqualified 
right of every citizen to demand access to, and inspection of them; but, 
to entitle one to an inspection of such books and documents, other than 
judici al records, he must show that he has an interest therein, and de- 
sires an inspection the ‘reof for a legitimate purpose. 

2. Same; what is; right of attorney to inspect. —The book kept by the 
Auditor of the St: ite, in obedience to the requirement of the statute, for 
the purpose of entering the accounts of tax collectors with the State, is 
a public record; and an attorney at law, employed by an ex-tax collauter 
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to represent him on a settlement of his accounts with the Auditor, has 
an interest which entitles him to an inspection of the accounts of his 
client as entered in such book. 

3. Same; when Auditor may demand evidence of attorney’s authority. 
But the Auditor may demand of the attorney satisfactory evidence of his 
authority to re resent the tax collector, and may, if he fail or refuse to 
furnish it, decline to allow an inspection of the accounts by him. In 
such case, the presumption of authority obtaining in courts, arising from 
the attorney's icense, and from the fact that he is an officer of court, can 
not be claimed. 

4. When witness can not testify to his belief —In an action against the 
Auditor by an attorney, to recover damages alleged to have been suffered 
by the attorney on account of the Auditor’s refusal to allow him to in- 
spect the records in the latter’s office, in which were kept the accounts 
between the State and certain tax collectors represented by the attorney, 
itis not permissible for either the defendant or his clerk to testify to the 
belief either may have had as to the plaintiff’s employment, or as to his 
authority to represent the tax collectors. If such belief were a material 
fact in the case, it is an inference to be drawn by the jury from the cir- 
cumstances which may be in evidence. 

5. Inspection of public documents in Auditor's office; when right to not 
forfeited.—The inspection of public documents can not be denied merely 
on the ground that the party applying for it has been guilty of some past 
impropriety of conduct as to matters to which such documents may re- 
fer, nor because it is apprehended that the information obtained will be 
employed in litigation with the State; and hence, in an action by an at- 
torney, founded on the Auditor’s refusal to allow him to inspect the 
accounts of tax collectors whom he represented, as entered on books in 
the Auditor’s office, the fact that the attorney had previously availed 
himself of his knowledge of the contents of the books in the office, how- 
ever derived, to interfere with negotiations the Auditor was conducting 
with others, can not deprive his clients, or him as their representative, of 
the right to examine into their accounts. 

6. Same; when reason for refusal to allow inspection, admissible to 
negative malice.—Although such fact may not have been relevant as 
establishing a justification of the refusal, yet, the complaint averring that 
the refusal was malicious and with the intent to injure the plaintiff, it 
was admissible for the purpose of rebutting or negativing malice, it hav- 
ing a fair and reasonable tendency to show ‘that the defendant acted from 

a good motive and in good faith. 

7. When information on which a party acts admissible in evidence.—In 
such case, information of the attorney’s interference with the Auditor’s 
negotiations for settlements with others than the attorney’s clients, 
although derived from correspondence or verbal communication with 
such other parties, is competent evidence for the Auditor; as the specific 
fact to be shown was not the truth of the information, but the fact of its 
communication to the Auditor, and that he acted upon it in denying the 
attorney access to the books of his office. 

8. Good faith in action for exemplary damages; effect of. —The good 
faith of the Auditor, in such case, in refusing the inspection may relieve 
him from the imputation of malice, and acquit him of liability for vin- 
dictive or exemplary damages; but it can not relieve him of liability for 
actual or compensatory damages. 

9. When charge properly refused. —A charge to the jury, requested by 
either party, which is involved and ambiguous, and has a tendency to 
mistond and confuse the j jury, is properly refused. 


Appreat from Lowndes Circuit Court. 
Tried before Hon. Joun Moore. 
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This action was commenced on 3d April, 1879, by Charles 
J. Watson against Willis Brewer, to recover damages alleged 
to have been suffered by the plaintiff, resulting from the re- 
fusal of the defendant, while Auditor of the State, to allow 
him access to, and an inspection of certain public records be- 
longing to the Auditor's office, containing accounts between the 
State and one J. F. Boyles, as tax collector of Monroe county, 
and tax collectors of other counties, who had employed plain- 
tiff, an attorney-at-law, to represent them in certain matters of 
dispute touching said accounts. The cause was before this 
court at a former term, and is reported.— Brewer v. Watson, 
65 Ala. 88. In the report of the case on that appeal the com- 
plaint is fully set out. The defendant's plea is not contained in 
the record on this appeal. After the cause was remanded, a 
second trial was had, resulting in a verdict and judgment for 
the plaintiff. 

As shown by the bill of exceptions, the evidence introduced 
on the trial tended to show, that the defendant, after he became 
Auditor of the State, revised the settlements of the accounts of 
tax collectors of different counties of the State, made with his 
predecessor in office, and had, in many cases, undertaken to 
correct what he supposed were erroneous allowances made to 
them, by charging them with such items in the account of the 
then current year; that some five or six of the tax collectors 
whose accounts had thus been revised, among whom was the 
said Boyles, had employed the plaintiff as their attorney to rep- 
resent them in the settlement of their accounts, and to have all 
items thus charged against them from former settlements “‘ex- 
punged from their present accounts ;” that on 24th September, 
1878, plaintiff, under this employment, called at defendant’s 
otti¢e, ‘tas he had frequently done before,” to look at the ae- 
count of said Boyles on the tax-ledger in the defendant’s office, 
and, the defendant not being present, asked the clerk in charge 
for leave to look at it, who replied that the Auditor, the de- 
fendant, had directed him to lock up that book, and to permit 
no one to see it, unless he had an interest therein, and that un- 
der these instructions he could not show it to plaintiff, unless he 
had a power of attorney from Boyles to represent him ; he alse 
requesting plaintiff to wait until defendant returned home; 
that plaintiff assented to this, but left with the clerk for 
defendant a written demand for “the privilege to examine the 
tax-ledger for the years 1874, 1875, and 1876, containing the 
accounts of J. F. Boyles, ex-tax collector of Monroe county ;” 
that on the next day plaintiff returned and, finding the de- 
fendant in his office, asked him whether he had received the 
written demand which he had left for him, to which defendant 
replied that he had, and further stated that “he would not per- 
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mit plaintiff to examine the tax-ledger unless he had a power 
of attorney; that thereupon plaintiff, in the presence of another 
whom he had called in, renewed his demand to inspect said 
ledger, and was again refused, unless he had a power of attor- 
ney; and that prior to these interviews the plaintiff had received 
a letter from said Boyles, directed to him, dated 21st Septem- 
ber, 1878, in these words: “Yours dated Sept’r 15th, is at 
hand, regarding the amount you say is due me. Please collect, 
reserve your commissions, and forward the remainder to me.” 
The evidence for the plaintiff tended to show that, in the above 
mentioned interviews, the plaintiff told the defendant and his 
clerk, that he had no power of attorney, but that he had re- 
ceived said letter from Boyles, and that he showed it to both of 
them; but the evidence for the defendant tended to show that 
he neither showed the letter, nor said any thing about it in 
either interview. The evidence showed further that the plain- 
tiff, prior to the dates of said conversations, had been in the 
joo cone of the defendant, as a clerk in the Auditor’s office, 
but had quit such employment, and was engaged in practicing 
law. Evidence was also introduced by the plaintiff, tending to 
show that he had been damaged by the refusal of the Auditor 
to allow him to inspect said ledger, and the extent of such 
damage. 

The defendant, after introducing evidence tending to show 
that his action, in refusing to allow plaintiff to examine the tax- 
ledger, was not prompted by malice or other evil motive, offered 
to prove, as his reason for such refusal, “that, at and prior to 
the said demand, important negotiations were going on for set- 
tlements of accounts with tax callectors and probate judges ; 
that these negotiations had been suddenly interrupted ; that 
defendant was informed by letters, which were produced 
and offered in evidence, from tax collectors and probate judges 
who were about settling their balances, that some person 
had written to them not to pay, and that there was no necessity 
to pay, and that this person was the plaintiff, and stating this 
as the reason why they would not pay; that this intermeddling 
was greatly to the hinderance of the collection of the taxes, and 
was the reason why defendant denied access to the ledger, ex- 
cept to those showing an interest therein, or an authority to rep- 
resent those interested ; that he demanded such authority from 
plaintiff, and he exhibited none to him; and that this was the 
reason of his refusal.” To this evidence the plaintiff objected ; 
his objection was sustained, and the defendant excepted. The 
substance of this offered proof was sought to be introduced in 
other forms, which need not be stated. “The court, however, 
allowed defendant to testify to the fact that important negotia- 
tions were going on, and that they were broken off, and that 
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defendant was annoyed thereby; and that plaintiff did not, at 
the time of said demand, exhibit any authority to represent any 
person having an account in said tax-ledger.” The defendant 
also reserved an exception to the refusal of the court to allow 
him to show that, at the time of the respective interviews be- 
tween plaintiff and defendant, and his clerk, above mentioned, 
neither he nor his clerk believed that plaintiff had been em- 
ployed by Boyles in the matters referred to, or that he had any 
authority to represent Boyles. 

The defendant also reserved exceptions to the refusal of the 
court to give the following charges to the jury, requested in 
writing by him: 1. “That such a public officer as the Auditor, 
in dealing with persons representing others, is not bound to ae- 
cept the statement of such parties as to the fact of such employ- 
ment.” 2. “That if from the evidence the jury believe that 
the defendant may have honestly believed that an inspection of 
the tax-ledger by the plaintiff was more calculated to be preju- 
dicial to the public interests, than an inspection by other per- 
sons not so familiar with the business in the auditor's office, 
then the jury may look at that fact in determining whether or 
not the defendant was actuated by malice in refusing an inspec- 
tion of the tax-ledger by the plaintiff.” 3. “That if the jury 
believe that the defendant refused plaintiff's demand hon- 
estly and bona fide, in the public interest, and from a sense 
of his duty as a public officer, then the defendant is not 
liable.” Another charge requested by the defendant, num- 
bered 5, was also refused, to the refusal of which the de- 
fendant excepted; but the view taken of this charge renders it 
unnecessary to set it out. 

The rulings of the Cireuit Court above noted are here as- 
signed as error. 


Cook & Exocus and Guyrer & Braxey, for appellant. 


Warrs & Sons, R. M. Witrramsox, and Gro. F. Moore, 
contra. 


(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—We regard it as settled, that the book 
kept by the auditor, in obedience to the requirement of the 
statute, in which he enters the accounts of the tax collectors 
with the State, is a public writing or record, subject to the 
inspection of any citizen having a legitimate interest, which an 
inspection will subserve. It is also settled, that an attorney-at- 
law, employed by a tax collector whose office has expired, to 
collect a balance due from the State, or claimed to be due, has 
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an interest which entitles him to an inspection of the accounts 
of his client.— Brewer v. Watson, 61 Ala. 310. It is not the 
unqualified right of every citizen to demand access to, and in- 
spection of the books or documents of a public oftice, though 
> se are the property of the public, and preserved for publie 
uses and purposes. The right is subject to the same limitations 
and restrictions, as is the right to an inspection of the books 
of a corporation, which strangers can not claim, and which is 
allowed only to the corporators, when a necessity for it is shown, 
and the purpose does not appear to be improper.—1 Greenl. Ev. 
§$ 474; Ang. & Ames on Cor. $$ 681-2. And the individual 
who claims access to public records and documents (not judicial 
records, of which, by statute and unvarying usage, the custo- 
dian, upon the payment of the fee allowed by law, is bound to 
furnish copies), can properly be required to show that he has 
an interest in the document which is sought, and that the inspee- 
tion is for a legitimate purpose—1 Whart. on Ev. § 745; 1 
Greenl. on Ev. 475; 1 Tidd’s Prae. 593; Gres. Eq. Ev. 115. 
In the present case, the inspection was demanded by the ap- 
pellee as an attorney for several tax collectors An individual 
interest in the accounts he sought to examine, was not claimed ; 
the right was asserted wholly in a representative capacity. 
The usual office and duty of an attorney-at-law is the represent- 
ation of parties in courts of justice. It is for this purpose that 
he is licensed under the authority of the State. When he ap- 
pears in a court of the State granting the license, the appear- 
ance is presumed to be authorized. Against an unauthorized 
appearance the court can afford protection to its suitors, and the 
attorney making it could be summarily punished for contempt. 
The court, of its own motion, or the opposite party may require 
that the attorney produce evidence of his authority.—W hart. 
on Ageney, § 563; Code of 1876, § 798. When the attorney 
is not appearing for a party in a court of justice; when his rep- 
resentation is for the transaction of business elsewhere, and 
business which would lie in the scope af an ordinary agency 
which any person is capable of transacting, the presumption of 
authority obtaining in court, arising from his license, and be- 
cause he is an officer of the court, can not be claimed. Stran- 
gers can not safely deal with him on the faith of such repre- 
sentation, and have the right to demand from him some reas- 
onable and satisfactory evidence of his authority—other evidence 
than his mere assertion. If the Auditor had accepted and acted 
upon the bare representation of the appellee, that he was the 
attorney of the several tax collectors whose accounts he pro- 
posed to examine, the representation would have been disputa- 
able by the collector, and each of them, if it was untrue, could 
the next hour or the next day have demanded the same in- 
VoL. LXXI. 
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spection from the Auditor. Any agent or attorney, proposing 
to transact business of any kind ‘for his principal with others, 
can be required to furnish some satisfactory evidence of his au- 
thority. It is neither just nor reasonable to demand that those 
with whom he proposes to deal should accept and act upon his 
mere assertion of authority; and if he refuses to furnish such 
evidence, the transaction of business with him may be properly 
refused. We are, therefore, of opinion that the Cireuit Court 
erred in its refusal of the first instruction to the jury requested 
by the appellant. 

It was not, however, permissible for the appellant, or witness 
Whitman, his clerk,to state the belief either may have had as to the 
employment of the appellee, or as to his authority to represent 
Boyles, or other tax collectors. The question has been often 
considered in this court, and such evidence has been uniformly 
pronounced inadmissible. Whether the appellant believed the 
appellee had the authority asserted, if a material fact, is an infer- 
ence to be drawn by the jury from the circumstances — may 
be in evidence.— Whetstone v. Bank at Montgomery, 9 Ala. 
S74: 

The individual demanding access to, and inspection of pub- 
lie writings must not only “have an interest in the matters to 
which they relate, a direct, tangible interest, but the inspection 
must be sought for some specific and legitimate purpose. The 
gratification “of mere curiosity, or motives merely speculative 
will not entitle him to demand an examination of such writings. 
1 Whart. on Ev. § 745; Aing v. Merchant Tailors’ Co., 2 Barn. 
& Ad. 115; Avng v. Justices Staffordshire, 6 Ad. & Ell. 84; Ez 
parte Briggs, 1 Ell. & Ell. 881 (102 Com. Law, 879); People v. 
Walker, 9 Mich. 328. 

The office of Auditor is by the constitution declared a part 
or a branch of the executive department of the State. The 
duties he is required to perform relate almost exclusively to 
the fiscal affairs of the State, of which he has a general super- 
intendence. Among other duties he is required to perform, is 
the audit and adjustment of the accounts of all public officers, 
and the keeping of a regular account with every person in the 
State charged with authority to receive any part of the public 
revenue. The book in which these aecounts are entered is 
obviously of the highest public value and importance, and is 
of value and importance to each individual whose account is 
therein entered. It would be idle to expose it to the imper- 
tinent intrusion of any and every person who might claim 
access to it; and it would be inexcusably wrong to withhold 
it from the examination of such persons as proved that they 
had some specitic, direct, tangible interest, an inspection would 
subserve. For the public, and for persons showing sueh in- 
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terest, the Auditor should, as should every custodian of public 
writings, regard himself as a trustee—preserving them for the 
public against all impertinent intrusion, allowing ready access 
to those who have interest, and claim access for the purpose of 
promoting or protecting it. Even to such persons access may 
be withheld, if the disclosure sought would prove detrimental 
to the public interests. As a witness, in such a contingency, 
the custodian of writings would be privileged from testifying 
to facts shown by them, or information obtained from them. 
The evidence offered in various forms for the purpose of 
showing that access to the accounts of his clients was withheld 
from the appellant, because negotiations were pending between 
the Auditor and tax collectors and judges of probate, for a 
settlement of balances claimed to be due from them to the 
State, and that such negotiations had been broken off by the 
interference of the appellee, was excluded. It was not shown, 
or offered to be shown, that these negotiations were being con- 
ducted with either of the clients of the appellee, whose ae- 
counts it was proposed to inspect. It was the right of the 
client to inspect his accounts with the State as kept by the 
Auditor, and which, if kept in the regular course of official 
duty, were prima facie evidence for and against the client, 
the appellee asserted, and not his individual right. If the ap- 
pellee had demanded a general inspection of the books or 
writings in the office, or of a particular book, in all the entries 
of which a direct interest was not shown, the generality of the 
demand would have justified its refusal. But that he had 
availed himself of his knowledge of the contents of the books, 
however derived, to interfere with negotiations the Auditor 
was conducting with others, could not deprive his principals of 
the right, or deprive him of the right, as their representative, 
to examine into their accounts. The inspection of public 
writings may not be denied, because the party applying for it 
has been guilty of some past impropriety of conduct as to 
matters to which such writings may refer, or because it is ap- 
rehended that the information obtained will be employed in 
litigation with the State—People v. Throop, 12 Wend. 
183. If the evidence tended to x ool that the purpose of the 
appellee was not really an ascertainment of the state of the 
accounts of his principals, but was the annoyance of the ap- 
pellant, or of his clerks, or that the purpose was fishing and 
speculative, the hope of finding material for contingent litiga- 
tion, a different question would arise, and the refusal of the 
Auditor to allow the inspection would probably be justified. 
But, although the evidence may not have been relevant as 
establishing a justification, it had a direct bearing upon the 


inquiry into the motive and good faith of the refusal. These 
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were directly involved, for the averment of the complaint is, 
that the refusal was malicious and with the intent to injure the 
appellee. When malice is imputed and is an element of re- 
covery, whatever circumstances have a fair and reasonable ten- 
dency to show that the party to whom it is imputed acted from 
a nered motive and in good faith, ought to be receiv - — Barron 
Mason, 31 Vt. 189; 2 Greenl. on Ev. $ 454; Burns 
cine Ml, ante p. 271. The information of the interference 
of the appellee with the negotiations for settlements with tax 
collectors and judges of probate, may have been derived from 
correspondence or verbal communication with them. The 
specitic fact to be shown was not the truth of the information, 
but the fact of its communication to the appellant, and that 
upon it he acted in denying the appellee access to the books of 
his office. Hearsay evidence, the unsworn statements of others, 
whether verbal or written; is not competent evidence of a spe- 
cific fact. That species of evidence is easily distinguished 
from evidence of information on which a party acts, when the 
inquiry is not into the truth of the information, but into the 
fact of its communication and his good faith in acting upon it. 
1 Greenl. on Ev. g§ 100-101. To repel the imputation of 
malice, the evidence was admissible. The second instruction 
requested, in this view, ought to have been given. 

The third instruction requested was properly refused. The 
good faith of the appellant in refusing the inspection may re- 
lieve him from the imputation of malice, and acquit him of 
liability for vindictive or exemplary damages, but it can not 
relieve him of liability for actual or compensatory damages, if 
it be shown the refusal was wrongful— Brewer v. Watson, 
65 Ala. 88. 

The fifth instruction is involved and ambiguous. It had a 
tendency to mislead and confuse the jury, and for this reason 
was properly refused. 

For the errors pointed out, let the judgment be reversed and 
the cause remanded. 


Moore v. The State. 
Indictment for an Assault with Intent to Murder. 


1. A crime can not be split up into two or more distinct offenses.—A sin- 
gle crime can not be split up, or subdivided into two or more indictable 
offenses ; and hence, if the State, through its authorized officers, elects 
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to prosecute a crime in one of its phases or aspects, it can not afterwards 
prosecute for the same criminal act under color of another name. 

2. Plea of former conviction; when good.—To an indictment for an as- 
sault with an intent to murder, a plea of former conviction of an assault 
and battery with a stick in the county court, based on the same criminal 
act, is good, although the offense charged in the indictment is a felony, 
and the offense for which there was a former conviction is merely a mis- 
demeanor. 

3. Same; when vitiated for fraud.—lf, however, the former conviction 
was procured by the fraud, connivance or collusion of the defendant, this 
would vitiate the conviction, and it would not be a bar to the indictment. 

4. Same; plea need not negative fraud.—The defendant is not required 
to negative in his plea the existence of such fraud, connivance or collu- 
sion; but, if it exists, the State must set it up by replication to the plea. 

5. Sections 4629-30 of the Code; when provisions not applicable.—The 

rovisions of sections 4629-30 of the the Code of of 1876 have no application 
In this case, as they only authorize the abatement of a prosecution for a 
misdemeanor, pending in the circuit court, on sworn plea of the defend- 
ant, averring that the county court had a¢quired prior jurisdiction, with- 
out his ‘‘ageney, request, participation, or authority,’’ and that the pros- 
ecution is still pending in the county court, and on proper proof support- 
ing the plea. 


Apprat from Greene Cireuit Court. 
Tried before Hon. Wu. S. Mupp. 
The facts are sufticiently stated in the opinion. 


Heap & Burier, for appellant. 
H. C. Tomektys, Attorney-General, for the State. 
(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—The defendant was indicted in the 
Cirenit Court of Greene county for an assault and battery, with 
a stick, upon one Dunlap, with intent to murder him—an of- 
fense which is denounced as a felony by the statute, being made 
punishable by imprisonment in the penitentiary, or hard labor 
for the county, for not less than two, nor more than twenty 
years.—Code, § 4314. The defense interposed is that of a for- 
mer conviction of an assault and battery, with a stick, prose- 
cuted in the county court—an offense punishable as a misde- 
meanor, by fine, and imprisonment in the county jail, or sentence 
to hard labor for the county, for not more than six months. 
Code, § 4318. The county courts have no jurisdiction of felo- 
nies, but have original jurisdiction, concurrent with the circuit 
and city courts, of all misdemeanors, committed in their re- 
spective counties.—Code, § 718. The question raised for our 
decision is the correctness of the ruling of the Circuit Court in 
sustaining a demurrer to this plea of autrefois convict, based on 
this state of facts. 

We are clearly of the opinion that the plea was good, and 
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the court erred in sustaining the demurrer. It may be true 
that an acquittal of a.minor offense will not, in all cases, oper- 
ate to bar a greater.—1 Bish. Cr. Law (6th Ed. ), § 1059. Hence, 
we sometimes find the general declaration anciently made, that 
“an acquittal upon an indictment for a felony is no bar to an in- 
dictment for a misdemeanor, and e converso.”—Arch. Cr. Pl. 
52; 2 Hawk. B. 2,C. 35, §5. But this must be understood to 
be true only of “those cases in which the former charge did 
not necessarily include the latter.”—Chitty Cr. L. 456. The 
true rule seems to be, that, 77 the minor offense is embraced with- 
in the major one, as a constituent element, or component part 
of it, and on the trial of the one there can be a conviction of the 
other, then a former conviction or acquittal of the minor will 
bar the major.—-Whart. Cr. Ev. § 584; 1 Bish. Cr. Law, §§ 
1055-1058. This is certainly the gene ral rule, subject, per- 
haps, to certain exceptions, either real or apparent.—1 Whart. 
Amer. Cr. Law, § 563, 566. If such were not the case, as su 
gested by Mr. Bishop, “then the prosecutor may begin with 
the smallest, and obtain successive convictions, ending with the 
largest [offense]; while, if he had begun with the largest, he 
must there stop—a conclusion repugnant to good sense.”—1 
Bish. Cr. Law (6th Ed.), $$ 1057, 1055. 

A conclusive reason for the soundness of this view, to our 
mind, is, that if a defendant has been tried for the smad/er of- 
fense—whether acquitted or convicted it is immaterial---and he 
is afterwards put on trial for the /arger, he is twice in jeopardy 
for the smaller offense. The Declaration of Rights provides, 
that “no person shall, for the same offense, be twice put in 
jeopardy of life or limb.”—Const. 1875, Art. 1, § 10. The 
principle of autrefots convict or acquit is known to have been 
based upon the parallel principle of the common law, forbid- 
ding, at least in the established practice of the courts, that any 
one should be twic e put in jeopardy for the same offense.— Well’s 
Res. Adj. § 408; 1 Bish. Cr. L. $§ 981-982. It was a univer- 
sally admitted rule at common law, that a conviction of man- 
slaughter would bar an indictment for murder, based upon the 
sane act of homicide; for, observes Blackstone, *‘ the fact prose- 
cuted is the same in both, though the offenses differ in coloring.” 
4 Black. Com. 336; 4 Coke, 45-46; 2 Hale, 246. And the 
same principle has become the settled rule of the American 
courts, under statutes defining the crimes of murder and man- 
slaughter.—1 Bish Cr. L. (6th Ed.) § § 1056, 1068; Brennan v. 
People, 15 Ml. 511; Hurt v. State, 25 Miss. 378; People v. 
Hunckeler, 48 Cal. 331. The reason is, that manslaughter is 
a component part of the crime of murder, and if not guilty of 
the lesser offense, a defendant can not be guilty of the greater, 
which is the same crime with the additional element of malice 
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and design. So, when convicted of the lesser offense, if after- 
wards tried for the greater, he will be placed in jeopardy a sec- 
ond time for the lesser, for which he might be convicted under 
an indictment for the greater.—State v. Cooper, 1 Green (N. J.), 
361, 372. In State v. Chaffin, 2 Swan (Tenn.), 493, this rule 
was applied to an indictment foran assault and battery, and it was 
held, that one convicted of an assau/t only is protected thereby 
from prosecution afterwards for the buttery. It was observed 
by the court, that “the one is a necessary part of the other; 
and if he |the defendant| be now punished for the battery, he 
will thereby be twice punished for the assault.”—1 Bish. Cr. 
L. § 1058. So it has been held by other courts, quite uniformly, 
that where a defendant is convicted of an assault, on an indictment 
for an assault and battery; or of an assault under an indictment 
ment for an assault with intent to murder, he can not afterwards 
be tried for the greater offenses—the assault and battery, or the 
assault with intent to murder.—Whart. Cr. Ev. § 584. The 
case of Commonwealth v. Miller, 5 Dana (Ky.), 320, presents a 
ruling analogous to the above authorities. It was there held, 
that a conviction of a breach of the peace, before a justice’s 
court, would bar an indictment in the cireuit court for an assault 
and battery in the commission of such breach of the peace. The 
decision was placed on the ground, that a second prosecution 
would be violative of the principle, that no person should be 
twice punished for the same offense. In State v. Johnson, 12 
Ala. 840, it was decided that two indictments, one for resisting 
legal process, and the other for an assau/t, can not be supported 
where they are intended to cover essentially the same offense, 
the decisive test being considered to be, that the same testimony 
would support both charges. 

These decisions are, in our opinion, based upon sound legal 
principles. A single crime can not be split up, or subdivided 
into two or more indictable offenses.— Drake v. State, 60 Ala. 
42. A series of criminal charges can not, under our system of 
jurisprudence, be based on the same offense, or criminal act, at 
fk as concerns the dignity of the same sovereignty.— Peg. v. 
Elrington, 9 Cox C. C. 86; State v. Damon, 2 Tyler (Vt.), 
387; 2 Bish. Cr. Law, § 1060. If the State elects, through its 
authorized ofticers, to prosecute a crime in one of its phases, or 
aspects, it can not afterwards prosecute the same criminal act 
under color of another name. It was forcibly said in -/ackson v. 
The State, 14 Ind. 327-8: “The State can not split up one 
crime and prosecute it in parts. A prosecution for any part of 
a single crime bars any further prosecution based upon the 
whole or a part of the same crime.” Such was the view also 
taken in State v. Cooper, 1 Green (N. J.), 361, where it 
was held that the prisoner’s acquittal of the crime of arson, 
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which resulted in the unintentional destruction of the life 
of a human being, was a good defense, under the plea of 
autrefois acquit, to an indictment charging him with the mur- 
der of the same person whose life was destroyed by the perpe- 
tration of the arson. It was said by the court that the two 
crimes charged were essentially the same, the one being a nee- 
essary ingredient of the other, and to permit both prosecutions 
would be virtually to permit the prisioner to be twice put in 
jeopardy for the same offense; and that “where the State has 
thought proper to prosecute the offense in its mildest form, it is 
better that the residue of the offense go unpunished, than by 
sustaining a second indictment to sanction a practice which 
might be rendered an instrument of oppression to the citizen.” 
See also Poherts v. The State, 14 Ga. 8; State v. Lewis, 2 Mawks 
(N. C.), 98; Foster v. State, 39 Ala. 229; Harrison v. State, 
36 Ala. 248. 

The above principle is subject, of course, to the modification 
that if the former conviction was procured by the fraud, con- 
nivance, or collusion of the defendant, this fact vitiates it, and 
it is no bar to a subsequent prosecution.—State v. Little, 1 New 
Hamp. 257; State v. F pave 1 Swan (Tenn.), 34; Stute v. Reed, 
26 Conn. 202; 1 Bish. Cr. L. $$ 1008, 1010. 

The plea of the defendant, however, is not required to neg- 
ative such fraud on defendant’s part. Ifthe State intends to 
avoid the force of the plea of former conviction, or acquittal, 
by showing that the proceedings in the former case were fraud- 
ulently designed to shelter the defendant from the punishment 
justly due his offense, such facts must be set up by replication 
to the plea.—Stute v. Clenny, 1 Head (Tenn.), 271. 

Section 4629 and 4630 of the present Code have no applica- 
tion to this case. They only authorize the abatement of a pros- 
ecution for a misdemeanor, pending in the circuit court, on 
sworn plea of defendant, supported by proper proof, and aver- 
ring the facet that the county court had acquired prior jurisdic- 
iion of the same offense, without his “ agency, request, partici- 
pation, or authority,” and alleging further that the prosecution 
was still pending in the county court. Although the jurisdic- 
tion of the two courts is concurrent as to all misdemeanors, and 
the usual rule in such cases is that the court first acquiring ju- 
risdiction retains it, the evident purpose of these statutory pro- 
visions was to give the circuit court priority of jurisdiction, 
unless the prosecution in that court should be abated by sucha 
sworn plea as that required. 

The judgment of the Cireuit Court must, under these views, 
be reversed, and the cause remanded. In the meanwhile, let 
the defendant be retained in custody until properly discharged 
by due process of law. 
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Coleman v. The State. 
Indictment for Embezzlement. 


1. Judgment-entry when new indictment ordered to be preferred for va- 
riance or other defect ; what should contain.—When, boll at the Code,a 
new indictment is ordered to be preferred against a defendant—either for 
a variance, under a section 4817, or on account of an insufficient descrip- 
tion, or other defect, under section 4819, the judgment-entry should show, 
in order to prevent the running of the statute of limit: itions, under the 

rovisions of section 4820, that a nolle prosequi was entered, or that the 
indictment was quashed, or otherwise Siaposed of; and ifa nolle prosequi 
is entered for a variance, the entry should further show that the order 
was made before the jury retired. 

2. Same; when insuificient—Hence, a judgment-entry reciting that 
there was “‘ a misdescription in the indictment of matter therein stated,” 
and that the defendant had refused to allow it to be amended, ‘‘ so as to 
conform to the correct description,’’ and holding the defendant to bail in 
a stated sum ‘to await any new indictment that may be found against 
him for the same offense,’’ without more, is insufficient to prevent the 
running of the statute of limitations, whether the order was made under 
section 4817, or under section 4819 of the Code. 

3. Same; when defendant entitled to an acquittal.—If, in such case, the 
bar of the statute of limitations is complete, the defendant is entitled to 
an acquittal, unless the judgment-entry is amended nune pro tune, curing 
the defect. 


Appear from the City Court of Montgomery. 
Tried before Hon. Tuomas M. Arrrneron. 


The facts are sufficiently stated in the opinion. 


Jno. Ginprat Winter for appellant.—The judgment-entry 
is not a substantial compliance with the form laid down, nor 
with the terms of the statute. It fails to set out the variance. 
It fails to show that the prosecution was dismissed, and that 
another indictment was ordered to be preferred.—Code of 1876, 
§§ 4816-17. The second indictment was not, therefore, con- 
nected with the first so as to come within the terms of section 
4820 of the Code, and hence, the offense charged was barred 
by the statute of limitations. 


H. C. Tompxrns, Attorney-General, for the State, cited Fos- 
ter v. The State, 38 Ala. 425; Weston v. The State, 63 Ala. 155. 


STONE, J.—The offense, a misdemeanor, for which the de- 


fendant was tried, was committed in December, 1880. The 
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indictment, under which he was tried and convicted, was found 
at the July term, 1882, more than twelve months after the 
offense was committed. The offense was consequently barred 
by limitation, unless the record shows a state of facts which 
takes it out of the operation of the statute. It is contended, 
and was so ruled in the court below, that the record facts in 
this case do bring it within the saving influence of sections 4816 
to 4820, inclusive, of the Code of 1876; and this presents the 
only question for our consideration. All those sections relate 
to errors and imperfections in indictments, how they may be 
amended and cured, and the effect of the amendment when 
made. 

The statutes we have referred to are very liberal in their 
provisions. Section 4816 allows an amendment with the con- 
sent of the defendant, “when the name of the defendant is 
incorrectly stated, or when any person, property, or matter 
therein stated is incorrectly described.” Section 4817 declares 
the rule to be observed, when one of the defects pointed out 
in section 4816 occurs, and the defendant will not consent to an 
amendment. ‘The prosecution may be dismissed at any time 
before the jury retires, . . and the court may order another 
indictment to be preferred, . . in which case an entry of 
record must be made,” ete. The form given requires the vari- 
ance to be set out in the judgment entry. Section 4818 does 
not bear on this case, except that it requires the judgment entry 
to state that “the indictment is lost, mislaid or destroyed.” See- 
tion 4819 provides that “when the judgment is arrested, or the 
indictment quashed on account of any defect therein, or because 
it was not found by a grand jury regularly organized, or be- 
cause it charged nu offense, or for any other cause, the court 
may order another indictment to be preferred for the offense 
charged, or intended to be charged; and in such case an entry 
of record must be made, setting forth the facts.” Section 
4820 directs that when a new indictment shall be preferred un- 
der either of the sections 4817-8-9, described above, the time 
elapsing between the finding of the first and second indictments 
shall not be computed in estimating the limitation. 

In the trial of this cause the proof showed the following state 
of facts: At the February term, 1881, the grand jury “found 
and returned into court a true bill, charging that the defendant, 
as agent of Laura Frazier, had embezzled fifteen 75-100 dol- 
lars, ‘which he had received from her, to be used by him as such 
agent “in paying a fine and costs which had been assessed 
against a brother of said Laura F razier, and which said Coleman 
had promised to do.” Atthe February term, 1882, the follow- 
ing judgment entry was spread on the ‘minutes of the court : 
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“The State 
vs. - Embezzlement. 
300ts Coleman. 


“There being a misdescription in the indictment of matter 
therein stated, and the defendant refusing to allow the indict- 
ment to be amended, so as to conform to the correct descrip- 
tion, the defendant is held in the sum of one hundred and fifty 
dollars to await any new indictment that may be found against 
him for the same offense.” No other or fuller entry is shown 
to have been made of record, nor are we informed, exe ept to 
the extent shown in the said judgment entry, what disposition 
was made of the indictment first found. The second indiet- 
ment, under which the trial and conviction were had, differed 
from the first ouly in the averment that the money was placed 
in the hands of the defendant Coleman “to be used by him in 
yaving a fine and costs which had been assessed against one 
Robert Wright, and which the said Coleman had promised to 
do ;” thus describing the person by name in whose exoneration 
the money was agreed to be paid. 

The indications of the minute entry copied above, as far as 
it gives indication, are, that in remedyi ing the defect in the first 
indictment, attempt was made to eonform to the prov isions of 
section 4817 of the Code. If so, it failed to “set out the vari- 
ance,” which rendered a new indictment necessary, as pre- 
scribed by that section, and the form given. In a proceeding 
under a statute, such as this, it would be well to conform to all 
that is substantial in the statutory requirement. Such statutes 
are scarcely entitled to a liberal constructi v. Kreps, 
8 Ala. 951. But we need not inquire whether the failure to 
set out the variance, or what it consisted in, if there were no 
other defect, would be enough to reverse the judgment. There 
are other defects. 

It would seem that in this case the question was not one of 
variance. There is nothing in the record to show that the 
“brother of the said Laura Frazier.’ mentioned in the first in- 
dictment, is not the “Robert Wright” described in the second. 
If so, it was not a question of variance, but of insufficient de- 
scription. For such imperfection the judgment might be ar- 
rested, or the indictment quashed, and a new indictment pre- 
ferred, under section 4819 of the Code. But, in this case, as 
in the ‘other r, an entry of record must be made, setting forth the 
facts. The difference consists in the different facts to be set 
forth. In the latter case, it would be sufficient if the minute 
entry showed the judgment was arrested, or the indictment 
quashed for a defect in the latter, or in its finding, as the case 

might be. 
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The minute entry in this case, relied on as preventing the 
running of the statute of limitation, is wholly insufficient. It 
fails to show the first indictment was quashed, nol-prossed, or 
otherwise disposed of. This is necessary under either of the 
sections of the Code referred to above. And if a nol. pros. 
was submitted to for a variance, under § 4817 of the Code, the 
minute entry should show it was done before the jury retired. 

We have been referred to Foster v.. The State, 38 Ala. 425, 
and Weston v. The State, 63 Ala. 155. The first of these cases 
‘aised no question on the sections of the Code we have been 
considering. The offense in that case was not barred, when the 
second indictment was found. The case of Weston arose under 
§ 4819 of the Code, and no question was considered, bearing 
on the sufficiency of the minute entry. It showed affirmatively 
that the indictment had been quashed, for irregularity in the 
organization of the grand jury by which it had been presented. 
They shed no light on this case. 

The minute entry, under which the second indictment wa 
found, is so defective, that, in its present form, the ideniat 

‘an not be convicted. We can not know there is nothing in 
the court below, by which it can be amended nune pro tune. 
Without such amendment the defendant is entitled to an ac- 
quittal. 

Several rulings of the court are not reconcilable with these 
views. Reversed and remanded. Let the defendant remain 
in custody until discharged by due course of law. 


Gordon wv. The State. 
Indictment for Burglary. 


1. Plea of former conviction or acquittal; sufficiency of. —The test of 
the sufficiency of a plea of former conviction or former acquittal is, 
whether the facts averred in the second indictment, if found to be true, 
would have warranted a conviction upon the first. The two offenses 
must be the same, identical in law and in fact, or an acquittal or convie- 
tion of the one is not a bar to a prosecution for the other. 

2. Same.—However closely connected in point of fact the offenses 
may be, if, in contemplation of law, they are distinct and different 
offenses, there is no protection against a prosecution for both, except in 
‘ases in which the State elects to prosecute for them as but one offense. 

3. Burglary and larceny; when conviction may be had for either under 
indictment for burglary. —In burglary, if the intent to stez ul has been con- 
summated, if there is not only the criminal bre aking and entry, but an 
actual felonious taking of the goods of another, the burglary and ‘larceny 
are so closely connected and so combined, that they may be charged in 
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the same count in the indictment; and in that form the indictment is re- 
garded as charging but one offense, a combined offense, or rather bur- 
glary committed in a particular manner, and upon it there may be a con- 
viction of either burglary or larceny; or there may be a general convic- 
tion, though but one punishment can be imposed. 

4. Same; plea of former conviction or acquittal.—It seems, in such 
case, that on a former conviction or acquittal of the larceny, the defendant 
having been placed in jeopardy of conviction for a part of the offense 
charged against him, burglary, the constitutional guaranty would protect 
him from the peril and vexation of another trial; bnt this point is not 
decided. 

5. Same; when former conviction or acquittal of the larceny no bar to 
an indictment for burglary.—But when, as in this case, the indictment 
for burglary charges that the breaking and entry were done with an in- 
tent to steal, a former conviction or acquittal of the larceny which, it is 
averred, he intended to commit, when he committed the burglary, will 
not constitute a bar to the indictment for the burglary; for upon the 
former trial he could not have been convicted of the offense now charged, 
nor would the evidence which would support a conviction on the present 
indictment have availed for a conviction on the first. 


Apreat from City Court of Mobile. 
Tried before Hon. O. J. Semmes. 
The opinion sutticiently states the facts. 


T. H. Smrru, for appellant, cited Adams v. The State, 
55 Ala. 143; Moore v. The State, ante p. 307. 


H. C. Tomektys, Attorney-General, for the State. (No brief 
came to the hands of the reporter.) 


BRICKELL, C. J.—The indictment, in the form prescribed 
by the Code, charges the defendant with having broken into and 
entered a building, structure, or inclosure, designated in the 
statute (Code of 1876, § 4843), with intent to steal, an offense 
which, whether committed in the night or day, is converted into, 
and punished as burglary. The plea interposed, we shall accept 
and consider, as it was accepted and considered in the City 
Court, as averring that upon an indictment charging simply 
larceny the defendant has been convicted of the larceny it is 
now averred he intended to commit, when he committed the 
criminal breaking and entry. The question is thus directly 
presented, whether the conviction of the larceny is a bar to a 
prosecution for the burglary. 

An indictment for burglary must of necessity be framed as 
is the present indictment, when the criminating element is an 
intent to steal, if there is not an actual larceny; averring no 
more than the evil intent. But if the intent has been consum- 
mated ; if there is not only the criminal breaking and entry, 
but an actual felonious taking of the goods of another, the bur- 


glary and larceny are so closely connected and so combined, 
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that in the same count of the indictment the two may be 
charged. In that form, the indictment is not subject to objec- 
tion for duplicity; it does not offend the important rule of the 
common law, that in a single count two offenses can not be 
charged or joined. It is regarded as charging but one offense, 
a combined offense, or rather burglary committed in a particu- 
lar manner, and upon it there may be a conviction of either 
burglary or larceny; or there may be a general conviction, 
though but one punishment can be imposed.—Fisher v. State, 
46 Ala. 717; Wolf v. State, 49 Ala. 359; Commonwealth v. 
Tuck, 20 Pick. 356; Commonwealth v. Hope, 22 Pick. 1; State 
v. Squires, 11 N. H. 37; Jones v. State, 1 be 269 ; State v. Bra- 
dy, 14 Vt. 353; Breese v. State, 12 Ohio St. 146; 1 Bish. Cr. 
Law, § 1062. If the present indictment had been in this form, 
if it had proceeded further, and averred the actual commission 
of larceny, a different question would have arisen from that 
which is now presented. Upon a valid indictment, before a 
court of competent jurisdiction, the defendant would have been 
in jeopardy of a conviction for a part of the offense charged 
against him, and, it may be, the constitutional guaranty would 
protect him from the peril and vexation of another trial. But 
upon the former trial he could not have been convicted of the 
offense now charged ; nor would the evidence which will sup- 
port a conviction on the present indictment have then availed 
for a conviction. The test to which a plea of former convie- 
tion or former acquittal must be subjected, is, whether the facts 
averred in the second indictment, if found to be true, would 
have warranted a conviction upon the first.—State v. Standifer, 
5 Port. 523; Foster v. State, 39 Ala. 229; Dominick v. State, 
40 Ala. 680. The two offenses must be the same—must be 
identical in law and in fact—or an acquittal or conviction of 
the one, is not a bar to a prosecution for the other.—4 Lead. 
Cr. Cases, 555; Commonwealth v. Roby, 12 Pick. 496. How- 
ever closely connected in point of fact the offenses may be, if, 
in contemplation of law, they are distinct and different offenses, 
there is no protection against a prosecution for both, except in 
cases where the State may elect to prosecute for them as but 
one offense. The guaranty of the constitution does not extend 
to several prosecutions for several offenses, but to repeated prose- 
cutions for the same offense. The doctrine is very clearly ex- 
pressed by Suaw, C. J., in Commonwealth v. Roby, supra: 
“The pleas of a former acquittal and former conviction must be 
upon a prosecution for the same identical act and crime. It 
must appear to depend upon facts so combined and charged as 
to constitute the same as offense or crime. It is obvious, 
therefore, that there may be great similarity in the facts, where 
there is a substantial legal difference in the nature of the crimes; 
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and, on the contrary, there may be considerable diversity of 
circumstances, where the legal character of the offense is the 
same, as where most of the facts are identical, but by adding, 
withdrawing, or charging some one fact the nature of the crime 
is changed; as where one burglary is charged as a burglarious 
breaking and stealing certain goods, and another as a burglari- 
ous breaking with intent to steal. These are distinct offenses.” 
The result of the authorities upon the immediate question is 
expressed by Mr. Bishop with his accustomed clearness and ac- 
euracy (though he doubts if they do not press more heavily 
against defendants, than is consistent with the humane policy 
of our criminal jurisprudence), in these words: “If a man in 
the night breaks and enters a dwelling-house, intending 
to steal therein, and there does steal, he may be punished for 
two offenses or one, at the election of the prosecuting power. 
If in a single count the indictment charges him with breaking, 
entering, and stealing, his offense is single, being burglary com- 
mitted in a particular manner; but if a first count sets out the 
burglary as perpetrated by breaking and entering with intent to 
steal, then a second count may allege the larceny as a separate 
thing, and he may be convicted and sentenced for both. There- 
fore, an acquittal on an indictment charging the burglary as 
committed by breaking and entering with intent to steal is no 
bar toa prosecution for the actual theft. And aconviction of the 
latter will not bar an indictment for the former.”—1 Bish. Cr. 
Law, § 1062; See also State v. Warner, 14 Ind. 572; Wilson 
v. State, 24 Conn. 57. 

The proposition pressed most strongly by the counsel for the 
appellant is, that the burglary and larceny were but one act 
or transaction, and that it is not competent to divide or 
split it up into two or more indictable offenses. The State 
can not split up a crime and prosecute for it in parts; and a 
prosecution for a part will bar a further prosecution for the 
whole, or any of its parts.—State v. Johnson, 12 Ala. 840; Fos- 
ter v. State, 39 Ala. 229; Moore v. State, ante, p.307. But it 
can not be asserted properly and justly that the burglary and the 
larceny constituted a single act, or but a single crime. The 
burglary was a completed act, having every element and ingre- 
dient of a distinct, substantive offense, before the larceny was 
committed; while it rested only in intention. Until it was 
completed, the larceny was not committed; and while the two 
criminal acts may be regarded and indicted as a combined crime, 
neither enters into the nature or substance of the other.— W7/- 
son v. State, 24 Conn. 57. 

We find no error in the record, and the judgment must be 
affirmed. 
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Blackburn ¢. The State. 
Indictment for Grand Larceny. 


1. Statement by defi ndantin criminal ease : its nature.—The statement 
of facts which a defendant in a criminal case is authorized to make in his 
own behalf, under the act approved December 2d, 1882 (Pamph. Acts, 
1882-83, p. 4), being in the nature of evidence, and submitted to the jury 
in that character, it is subject to the ordinary intrinsic tests of credibility 
governing the sworn testimony of witnesses; and hence, the jury, in de- 
termining its weight, may consider the character of the defendant, if le- 
gitimately in evidence, his demeanor on the stand, his intelligence, the 
accuracy of his memory, the inherent probability of his statement, its 
consistency with itself and the other circumstances of the case, or the 
lack of these elements of veracity, together with other considerations li- 
able to affect the credibility of the statement, or afford any reasonable 
presumption of its probability or improbability. 

2. Same; what weight entitled to —While the jury can not arbitrarily 
or capriciously discard the statement, any more than they can technical 
evidence, it is entitled only to such weight, in influencing their verdict, 
as they may, in good conscience and justice, see fit to give it; and it is 
clearly not necessary that the statement should be corroborated by other 
independent testimony, in order to authorize the jury to believe it. 

3. Same; when charge upon weight of, erroneous.—A charge requested 
by a defendant in a criminal case, embodying an instruction to the jury, 
that his statement ‘‘is to be given no less credence on account of its not 
being made under oath,’’ being an improper infringement upon the pro- 
vince of the jury, was, for that reason, properly refused. 


Arrrat from the City Court of Selma. 
Tried before Hon. Jon. Haratson. 
At the January term, 1883. of said court, Lewis Blackburn, the 
defendant, was indicted for the larceny of a hog, and at a subse- 
quent term he was tried and convicted. The bill of exceptions 
shows that no direct evidence of the defendant’s guilt was in- 
troduced on the trial, but that a conviction was had on certain 
circumstantial evidence ; ; that the defendant made a statement 
to the jury under the act of December 2d, 1882, which tended 
“to contradict and disprove” the evidence for the State. The 
court charged the jury, ew mero motu, “that they might be- 
lieve such statement ‘or not, at their pleasure, riving it such 
weight as they might believe it entitled to.” The defendant 
asked the court in writing to charge the jury “that the state- 
ment of the facts in the case, made by the defendant, is to be 
iven no less credence on account of its not being made under 
oath.” This charge the court refused. The defendant reserved 
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exceptions to these rulings of the lower court, and here assigns 
them as error. 


B. F. Sarrotp, for appellant. 
H. C. Tomektys, Attorney-General, for the State. 


SOMERVILLE, J.—The indictment is for the stealing of a 
hog, which is made a felony by the statute, the evidence as to 
the identification of the property being circumstantial in its 
character. 

The questions raised involve the proper construction of the 
recent act of the General Assembly, approved December 2, 
1882, of which the defendant availed himself on the trial, pro- 
viding that in all criminal trials “it shall be competent for de- 
fendants to make a statement as to the facts in their own be- 
half, but not under oath.” This is the substance of the whole 
enactment, with the further provision, “that should any de- 
fendant fail to make a statement as provided for in the pre- 
vious (or first) section, it shall not militate or be made the sub- 
ject of comment against him.”—Acts 1882-83, pp. 4-5. 

At common law, as is well known, the defendant was often 
accorded the right to make a statement in the nature of an ad- 
dress to the jury in his own behalf, at least in capital cases. 
This right has also been more recently allowed in cases not cap- 
ital, the authorities in England not being uniform as to whether 
it may be exercised only in cases where the defendant has no 
aid of counsel.—Whart. Cr. Ev. § 427. We have a constitu- 
tional guaranty, common, no doubt, to all the American States, 
that “in all criminal prosecutions the accused has a right to be 
heard by himself and counsel, or either.”—Const. 1875, Art. I, 
See. 7. In Zhe State v. McCall, 4 Ala. 643, a similar provis- 
ion in the constitution of 1819 was construed by this court not 
to authorize the accused to make a statement of facts to the 
jury, unless it was “ authorized by the evidence adduced.” The 
intention of the decision was very clearly to contine this state- 
ment to a mere explanation of the facts already in evidence, 
not extending beyond inferences or comments in the nature of 
an argument of counsel. The statement was not accorded the 
force of independent evidence, in the proper acceptation of this 
term. The practice in this State has always been in uniform 
harmony with this rule. 

In the enactment of the new statute under consideration, we 
can entertain no doubt of the fact that a new privilege was in- 
tended to be conferred on defendants in criminal cases, differing 
very materially from that previously existing. The statement 
of facts authorized to be made is certainly in the nature of evi- 
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dence, and is submitted to the jury in that character. “The 
word evidence,” as said by Mr. Greenleaf, “in legal accepta- 
tion, includes all the means by which any alleged matter of 
fact, the truth of which is submitted to inv estigation, is estab- 
lished or disproved.”—1 Green]. Ev. § 1; 1 Stark. Ev. 10; 

1 Phil. Ev. 1. Such statement is subject, in our opinion, at 
least to the ordinary intrinsic tests of credibility governing the 
sworn testimony of witnesses. The character of the defendant, 
if legitimately in evidence, may be considered, his demeanor 
on the stand, his intelligence, the accuracy of his memory, the 
inherent probability of his statement, its consistency with itself 
and the other cireumstances of the case, or the lack of these 
elements of veracity, together with many other considerations 
liable to affect the credibility of the statement, or afford any 
reasonable presumption of its probability or improbability. 
Starf&. Ev. (Sharswood) 820. In Beasley’s case, decided at the 
present term, post, p. 328, it is held that the defendant’s state- 
ment is a legitimate subject of comment by the counsel for 
the-aceused in the argument of the case at the bar. And in 
Chappell’s case, at present term, post, p. 322, it is decided that the 
defendant, in making his statement as authorized by statute, 
does not become a witness for himself to such an extent as to 
authorize his examination 6r cross-examination as in the case of 
Witnesses testifving under oath. The correct principle is, in 
our judgment, that while the jury can not arbitrarily or 
eapriciously discard it, any more than they can technical evi- 
nence, “the statement” is entitled only to such weight, in 
influencing their verdict, as they may, in good conscience and 
justice, see fit to give it. Clearly it is not necess ary that it 
should be corroborated by other independent testimony in order 
to authorize the jury to believe it. The charge given by the 
court was not in conflict with these views, and was correct. It 
ean not be properly maintained, as insisted by the charge re- 
quested by defendant, that his unsworn statement is entitled, as 
matter of law, to the same credit as if it had been made under 

oath. Such an arbitrary rule would be an improper infringe- 
ment upon the province of the jury, whose exclusive right it 
is to determine the weight of the evidence. It is true that the 
statement of one defendant, although not under oath, may, in 
certain cases, be more credible than that of another defendant 
who is under oath. This, however, is not the conception 
involved in the charge under consideration. An oath involves 
the idea of calling upon Deity to witness what is averred as 
truth, and it is supposed to be accompanied with an invoking 
of his vengeance, or a renunciation of his favor, in the event 
of falsehood. Its purpose is to purge the conscience, and im- 
press the witness with a due sense of religious obligation, so as 
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to secure the purity and truth of his testimony under the influ- 
ence of its sanctity. When subjected to the sanction of an 
oath, moreover, and formally sworn, a witness is exposed to the 
penalty of a apt esr for perjury, if he testify falsely and 
corruptly. The General Assembly, in the enactment of this 
statute, has seen fit to remove this temptation to perjury by 
permitting the statement to be made not under oath. It cer- 
tainly can not be said, as matter of law, that the absence of 
the oath shall not authorize the jury to consider the statement 
less credible than if it were legally made under the sanction of 
an oath. “There can be no test,” say the Supreme Court of 
Michigan, in commenting on a similar statute in that State, 
“for the comparative weight which the statement or the sworn 
evidence shall have with the jury, but the greater or less con- 
viction of its truth, which either may, in fact, produce ypon 
their minds, after taking into consideration the temptation 
under which the defendant is placed in making his statement, 
and all the evidence and circumstances of the case.”— Durant 
vw. The People, 13 Mich. 351, 356. 

These views are fully supported by authority. A statute 
existing in the State of Michigan provides that defendants, in 
criminal cases, “shall be at liberty to make a statement to the 
court or jury, and may be cross-examined upon such statement.” 
Compiled Laws (Mich. 1871) Vol. 2, p. 1715-16. The de- 
cisions of the Supreme Court of that State, construing this 
statute, are in full aceord with the above views.—Peopl: 
v. Arnold, 40 Mich. 710; People v. Jones, 24 Mich. 215; 
Defoe v. People, 22 Mich. 224; Durant v. People, 13 Mich. 
351, supra. 

We tind no error in the record and the judgment is affirmed. 





Blackburn's case, supra; Beash y's case, post, p. 828, and Chapp: Il’s 
case, infra, were considered together, and were decided at the same 
time; and hence, the reference in each case to the others.—Rep. 


Chappell v. The State. 
Indictment for Burglary. 


1. Act allowing defendants in criminal cases to make statements con- 
strued.—By the act of December 2nd, 1882 (Pamph. Acts, 1882-3, p. 4), 
authorizing defendants in criminal cases to make statements in their own 
behalf, the legislature did not intend to allow them to become witnesses, 
or their statements to become evidence. 
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2. Same; how statements should be considered by jury.—The jury can 
not, however, wantonly and capriciously disregard a statement made by 
a defendant under the statute in their deliberations; but they must con- 
sider it in connection with the evidence in the cause, and give to it such 
weight, and only such weight, as its own inherent force, or ‘corroborating 
proofs authorize. 

3. Same; defendants can not be examined or cross-exramined.—Defend- 
ants in criminal cases can not be examined by their counsel or cross- 
examined by the State, when they make their statements under the 
statute. 

4. Same; defe ndants can not be imnpe ached.—While the statements may 
be subjected to all the tests for ascertaining truth, which spring out of 
the proof in the cause, such as the consistency or probability vel non of 
the statements, the defendants’ manner in making the statements, and 
the interest they must feel in the result, the defendants can not be im- 
peached, as witnesses may be, by proof of bad character, by cross- 
examination, nor by any other proof of extrinsic facts, introduced for 
such purpose.—(SoMERVILLE, J., not expressing an opinion as to the 
right to impeach defendants by proof of bad character. ) 


Arrrat from Jefferson Cirenit Court. 

Tried before Hon. S. H. Sprorr. 

At the spring term, 1883, of said court, Alvin Chappell, the 
defendant, was indicted for burglary, and at the same term was 
tried and convicted. On the trial, as shown by the bill of ex- 
ceptions, “the defendant went on the stand and made a state- 
ment of the facts of the case in his own behalf. After he 
had finished his statement, his attorney asked him, whether he 
had ever claimed the property alleged to have been stolen, and 
which was lost from the house alleged to have been broken 
into and entered. He answered that he had made no such 
claim. The solicitor for the State then asked him, whether he 
had been convicted and sentenced to the penitentiary, and 
whether he had not worked out the sentence in the coal mine.” 
This question he answered in the aftirmative. The defendant, 
by his counsel, objected to the question and to the answer, but 
the court overruled both objections, and “allowed the said 
answer to go to the jury as evidence,” and the defendant duly 
excepted. The foregoing is the substance of all that is con- 
tained in the bill of exceptions. 


Name of counsel for appellant not disclosed by the record. 


H. C. —- Attorney-General, for the State, cited 
Hanvrofi v. The State, 37 Ohio St. 178; Brandon v. The 
People 49 N. Y. 265; State v. Cohn, 9 Nev. 179; State 
v. Withann 72 Maine, 531. 


STONE, J.—The present case raises a single question—the 
construction of the act approved December 2, 1882—Pamph. 
Acts, 4. By that statute it was enacted, “That on the trial of 














324 SUPREME COURT (Dec. Term, 
[Chappell v. The State.] 


all indictments, complaints, or other criminal proceeding, it 
shall be competent for defendants to make a statement as to the 
facts in their own behalf, but not under oath.” What are the 
scope and interpretation of this statute? Its language should 
be tirst considered. 

The statement is to be made without oath. In all civilized 
communities, some ceremony or solemn act is prescribed, as : 
condition precedent to giving testimony. In nations or states 
professing the Christian religion, there is an appeal to Almighty 
God, or an adjuration on the Holy Evangelists, that the testi- 
mony to be given shall be the truth. This is a most solemn 
recognition of an All-seeing, Omnipotent Ruler, who will re- 
ward or punish in this world, or the next, according to the 
deeds done in the body. This is the sanction which the law 
exacts, and imposes upon the conscience, before it permits : 
witness to testify.—1 Greenl. Ev. § 328. In fact, every instru- 
mentality connected with the administration of the law, is 
required to be oath-bound. Such has been the law as far back 
as our knowledge of English jurisprudence extends. 

In addition to the sense of Divine accountability acknowl- 
edged in taking an oath, human law has denounced severe pun- 
ishment against him who bears false witness. Perjury is con- 
spicuous as the most common of all the degrading offenses 
which fall under the generic name of the crvimen faulsi, because 
it is so easy of perpetration. It tends to contaminate the very 
fountains of justice; and hence, the solemn sanctions which 
legislation and immemorial usage have thrown around the giv- 
ing of evidence, which is to shape the destiny of life, liberty 
and property. To overturn a principle so ancient, and so deep- 
grounded in our jurisprudence, should require clear and ex- 
plicit language. 

Defendants may make a statement of the facts in their own 
behalf. To state, is defined to be, “To express the particulars 
of, in writing or in words; to place in mental view, or repre- 
sent all the cireumstances of modification; to make known 
specifically ; to explain particularly.” Applying the words of 
the statute to the case it was intended to meet: The prosecu- 
tion first places before the jury the criminating facts and cir- 
cumstances. Then the accused produces his exe culpator y testi- 
mony, if he have any. He may then make a statement as to 
the facts, if he elect to doso. That is, he may give his version 
of the particulars ; he may represent all the circumstances of 
modification ; he may make known, or explain particularly and 
specifically, “but not under oath.” 

What we have said above is but a plain exposition of the 
language of the statute. Statutes, somewhat resembling ours, 
are found in other States. In most of them the provision is, 
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that the defendant may make himself a witness in his own be- 
half, and must be sworn. In Michigan, unlike the statutes of 
the other States, their enactment, like ours, gives to the de- 
fendant the privilege of making a statement to the court: or 
jury, “and [he] may be cross-examined upon any such. state- 
ment.” Nothing is said about being sworn or not; and the 
rulings under that statute are, that the statement of the pris- 
oner is made without oath.— Durant v. People, 13 Mich. 351; 
People v. Jones, 24 Mich. 215; DeFoe v. People, 22 Mich. 224 

Pe ople v. Arnold, 40 Mich. 710; see Code of Mich. 1871, Vol. 
2, N 5967. 

There have been many rulings on statutes similar to ours. In 
the case of People v. Jones, supra, the statement not being un- 
der oath, the court expressed its view of the construction of 
their statute, by approving a charge in the following language: 
“To determine the guilt or innocence of the accused, you may 
and should take into consideration all the facts and’ cireum- 
stances, as they appear to you from the proofs in the case. 
And, in connection with all the other proofs in the case, you 
have a right to take into consideration the statement of ‘the 
prisoner, and give it such weight and credit as you think it en- 
titled to, under all the facts and circumstances of the case. 
And you may give it more weight than the sworn testimony of 
unimpeached witnesses, if, under all the facts and cireum- 
stances of the case, you honestly believe it entitled to such 
weight; but in order to find what weight you ought to give to 
his statement, you should consider whether it is consistent with 
the other facts which may have been proven to your satisfac- 
tion, and whether his statement is corroborated or not by other 
proofs, facts, or cireumstances of the case.” The Michigan 
court, in its opinion, after approving the foregoing charge, 
added: “Such a statement, not being upon oath, and being 
made under very strong temptation to favor himself, should be 
subjected, at least, to all the scrutiny to which sworn testimony 
is subject.” And in People v. Arnold, 40 Mich. 710, the same 
court, in 1879, said: “The law allows such weight to be given 
to the statement [of the accused], as the jury may consider due 
to it, and it can not be assumed by the judge, on submitting it, 
that it is not to be believed; and hence it is not competent to 
lead the jury to suppose that they may reject the facts given in 
the statement, simply because they are not proved by others.” 
The Michigan statute, it will be remembered, allowed cross- 
_ examination. 

The Florida statute allowed the defendant to make a state- 
ment on oath. In Willer v. The State, 15 Fla. 577, and in 
Barber v. The State, 13 Fla. 631, the court said: “It is the 
jury alone who are entitled to consider the statement, and if it 
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be remarked upon at all, it should be to suggest to the jury, in 
effect, that they are to attach to it such importance, in view of 
the nature of the offense charged, and of the testimony before 
them, as in their good judgment it isentitled to. It is for their 
consideration alone, and they may disregard it entirely. . . The 
defendant is entitled, when permitted to make the statement, 
to the benetit or disadvantage of such impression as he may be 
able to make upon the judgment of the jury.” 

We have not been able to find the Georgia statute in our 
library, but from a remark of the court in Brown v. The State, 
60 Ga. 210, we infer the statement was to be made without 
oath. That court said: “The statute says the statement is to 
have such force only as the jury think proper to give it. 
Doubtless, the object of the statement is to enable the jury bet- 
ter to understand the testimony. Still, the effect which they 
think proper to give it is the effect which it is to have. Of 
course, the jury should not lose sight of the terms of their 
oath. They swear to give a true verdict acrording to the evi- 
dence, and this they should do. . . Asa general rule, sworn 
evidence must be more trustworthy than the prisoner's bare 
word.” In the older case of Loss v. The State, 59 Ga. 248, 
the same court, in speaking of the same statute, had said: “We 
see no error in the charge that the statement of the prisoner 
was not evidence, but was entitled only to such weight as they 
chose to give it.’ So, in Miller». The State, 15 Fla. 577, 
although the accused was required to make his statement on 
oath, the court ruled that he did not thereby become a witness. 

The statutes of the other States generally make the accused 
a witness in his own behalf, if he choose to testify; and even 
the statute of Michigan, which required no oath, subjected the 
defendant; if he made a statement, to a cross-examination. 
State v. Witham, 72 Me. 531; People v. Brown, 72 N.Y. 
571; S. C. 28 Amer. Rep. 183; State v. Clinton, 67 Mo. 380; 
S.C. 29 Amer. Rep. 506; State v. Cohn, 9 Nev. 179; Hanoff’ 
v. The State, 37 Ohio Stat. 178. 

Recurring to our statute, copied above, we may well ask, 
why was the legislature so guarded in the language it em- 

loyed. ‘Make a statement as to the facts in their own behalf, 
but not under oath,” is the language of the statute. Witness, 
evidence, testimony are ignored, and oath is named only to be 
interdicted. Ifthe legislature had intended to allow defendants 
to become witnesses, or their statements to become evidence, it 
was easy to say so, and we think it would have been said. We 
ean not think such was their intention; at least, in a legal 
sense. 

But, when we have reached this conclusion, we do not mean 
to say the jury can wantonly and capriciously disregard the 
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statement in their deliberations. They must consider it in con- 
nection with the evidence in the cause, and give to it such weight, 
and only such weight, as its own inherent force, or corroborat- 
ing proofs entitle it to. It is, in its nature, more like an explana- 
tion or excuse any one may offer, in refutation of criminating 
facts and circumstances, proved against, or pointing to him. 
They rest on their own intrinsie merits, their probability, reas- 
onableness, consistency with the facts in the case, proven to the 
satisfaction of the jury, or on corroboration, sustained by satis- 
factory proof. If they can not bear the test of close scrutiny, 
they should, as a rule, be disallowed. They are in the nature 
of testimony, but it should never be overlooked that they come 
from a deeply interested source, and unvouched by solemn oath. 
We think the language of the Supreme Court of Georgia, to 
the extent we have copied it above, truly expresses the scope 
and meaning of our statute.— Blackburn v. The State, ante, p. 
319. 

Defendants thus making statements, not being witnesses, nor 
their statements strictly evidence, it results, 

First: That they are not subject to examination, or cross-ex- 
amination, as witnesses are. 

Second: While their statements may be subjected to all the 
tests for ascertaining truth, which spring out of the proof in the 
cause, the consistency or probability ve/ non of the statements 
made, the defendants’ manner in making the statements, and 
the interest they must feel in the result, they can not be im- 
peached, as witnesses are, by proof of bad character, by cross- 
examination, por by any other proof of extrinsic facts, introduced 
for such purpose. 

Statements under the statute are the subject of legitimate 
comment by counsel, in addressing the jury.---Beasly v. The 
State, post, p- 3 328. 

The Cireuit Court erred in allowing counsel either to exam- 
ine, or cross-examine the defendant. 

Reversed and remanded. Let the accused remain in custody 
until discharged by due course of law. 
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SOMERVILLE, J.—I coneur in the conelusion reached that 
a defendant, in making his statement as to the facts in his own 
behalf, does not become a w/tness to all intents and purposes. 
If the General Assembly had intended this, nothing would have 
been easier than to have so declared in express terms. I also 
coneur in the view that he ean not be examined as a witness 
without his consent—this being really the sole question raised 
for our decision by the record. By making his statement he 
does not necessarily waive the privilege of refusing to criminate 
himself, which is a constitutional, as well as common law right. 
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If the right of cross-examination existed, as is expressly con- 
ferred by a similar statute in the State of Michigan, his appear- 
ance on the stand might very properly be construed as waiving 
this mere personal privilege.— People v. Arnold, 40 Mich. 710. 
Such are the rulings also under statutes authorizing defendants 
in criminal cases “to test*fy as wostnenace in their own behalf. 
State v. White (19 Kans. 445), 8S. C. 27 Amer. Rep. 137, note, 
140. The specific question, as to shales or not it is permis- 
sible to weaken the statement of the defendant by proving him 
to be a person notoriously wanting in veracity, is one which 
does not arise in this case, and [ prefer not to commit myself 
on it until it is presented for the decision of the court in proper 
form. 


Reasley v. The State. 
Indictment Jor Murder. 


1. Statement by defendant in criminal cases; its nature.—While the 
statement made by a defendant in a criminal case is not technically evi- 
dence, in the broadest acceptation of the word, it is certainly ‘‘jn the na- 
ture of evidence,’’ is made to the jury for their consideration, and is to 
be weighed by them, in connection with all the evidence, in determining 
the issue of guilt or innocence. 

2. Same; may he commented on by counsel.—lIt is error for the primary 
court to refuse to permit the defendant’s counsel, in addressing the jury, 
to comment on such statement. 


Aprerat from Madison Cireuit Court. 
Tried before Hon. H. C. Speake. 
The facts are sufficiently stated in the opinion. 


L.P. W * ry and Rt. Berrs, for appellant, cited 1 Greenl. 
on Ev. Ch. 1, § 1; 1 Starkie on Ev. p. 9; 1 Best on Ev. p. 32, 
33; 2 Hi ale P. ©. 283; 4 Black Com. 359-60; Queen v. 
7 8 Car. & P. 242 (384 Eng. C. L. 371); Con. Art. 1, 

People v. Keenan, 13 Cal. 581; Word v. Commonwealth, 


3 Le sigh, 743; Commonwealth v. Por ter, 10 Met. (Mass.) 263. 


We 


Oe 


H. C. Tompkins, Attorney-General, for the State. (No brief 
came to the hands of the reporter.) 


BRICKELL, C. J.—The constitution guarantees to every 
one, charged with the commission of a criminal offense, the right 


to be heard by himself and counsel. The guaranty did not au- 
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thorize the accused for himself, and in his own behalf, to make 
a statement of facts to the jury.—<State v. McCall, 4 "Ala. 643. 
This privilege is conferred by the statute, approved December 
2d, 1882.—Pamph. Acts 1882-3, p. 4. The error now com- 
plained of is, that the appellant, charged with the crime of 
murder, having exercised the privilege, and made before the 
jury a statement of facts, the court refused to permit his coun- 
sel, in addressing the jury, to comment upon the statement. 
We are of opinion the Cireuit Court erred. It is the right of 
the aceused to be heard by counsel on the whole case, on all its 
facts and circumstances. The statement of the accused, though 
not under oath, though he is not subject to cross-examination, 
though he is not, strictly speaking, a witness, and though it 
may not answer to the technical definition of evidence, in the 
broadest acceptation of the word, is certainly “in the nature of 
evidence,” is made to the jury, is for their consideration, and 
is to be weighed by them, in connection with all the evidence, 
in determining the issue of guilt or innocence.— Blackburn's 
case, ante, P 314 y Chappr Il’s case, ante, p- 322. It would be 
lessened in value, if the counsel had not the liberty of dis- 
cussing and examining it in the light of all the facts; of com- 
paring it with the evidence proceeding from the sworn witness- 
es; of pointing out its consistency or inconsistency with the 
evidence; of drawing attention to any explanation made by 
the accused of circumstances seemingly unfavorable to him. 
There is nothing in the statute warranting the supposition, that 
it is not, like any and every other fact and circumstance in the 
case, the subject of free comment and discussion by counsel. 
In England a defendant, accused of felony, has been permitted, 
at the close of the evidence, to give his own account of any rel- 
evant facts, though he is not subject to cross-examination; and 
upon his statement his counsel is allowed to comment, as one 
of the cireumstances of the case.—/egina v. Malings, 8 C. & 
P. 242, cited in note 5, Whart. Cr. Ev. $ 427. 

The error compels a reversal of the judgment of the Circuit 
Court, and the cause must be remanded. Let the prisoner re- 
main in custody, until discharged by due course of law. 





Storey v. The State. 


Indictment for Murder. 


1. Indictment for murder; verdict not specifying degree of homicide will 
not support conviction.—Under an indictment for murder, a general ver- 
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dict of guilty, which does not find the degree of the homicide, will not 
support a judgment of conviction. 

2. Oath to jury; when insufiicient.—The settled rule is that where the 
judgment-entry in a criminal case purports to set out the full oath ad- 
ministered to the jury trying the cause, it must express every essential 
element or ingredient of the oath, as prescribed by statute (Code of 1876, 
§ 4765) ; and hence, a recital in such judgment-entry that the jury were 
** sworn and charged well and truly to try the issue joined,’ omitting the 
words, ‘‘ and a true verdict render according to the evidence; so help 
you God,”’ is fatally defective. 

3. Same; when sufiicient.—But a recital in the judgment-entry that 
the ‘‘ jury were duly sworn,”’ or “* were sworn according to law,”’ is suf- 
ficient ; and ‘‘it is the safer practice for the nisi privs courts to pursue.”’ 

4. Credibility of witness; when charge in reference to free from error. 
It is error for the court to refuse a charge requested by a defendant in a 
criminal case, there being a conflict in the evidence, instructing the jury, 
that *‘if there is a conflict in the testimony of the witnesses offered by 
the State, and those offered by the defendant, the jury must determine 
which of said witnesses they will believe; and that in determining what 
weight they will attach to the testimony of any particular witness, they 
may look to the manner of such witness on the stand, and to his interest 
and feeling, if any, in the case, and as to whether or not he has been con- 
tradicted by other witnesses in the cause, or by his own previous state- 
ments.”’ 

5. Law of self-defense; accused must be free from fault.—It is a fanda- 
mental principle of the law of homicide, when the doctrine of self-defense 
is invoked, that the accused must be free from fault in having provoked 
or brought on the difficulty in which the killing was perpetrated; if he 
himself was the aggressor, he can not be heard to urge , in his own justi- 
fication, the necessity for the killing which was produced by his own 
wrongful act. 

6. Same; when duty of accused to retreat.—Another important princi- 
ple of the law of homicide, governing, at least, cases of mere assault, or 
of mutual combat, where the attacking party has not ‘“‘the purpose of 
murder in his heart,’’ is, that the right of self-defense does not arise un- 
til the defendant has availed himself of all proper means in his power to 
decline the combat by retreat, provided there be opened to him a safe 
mode of escape. 

7. Same; when accused need not retreat.—But where the assault is 
manifestly felonious in its purpose, and forcible in its nature, as in mur- 
der, rape, robbery, burglary, and the like, as distinguished from secret 
felonies, such as mere larceny from the person, ete., the party attacked 
is under no obligation to retreat; but he may, in such case, if necessary, 
stand his ground and kill his adversary. 

8 Same; law of, when aceused assailed with deadly weapon.—This prin- 
ciple, however, when applied to an attack made with a deadly weapon, 
must be limited to those cases, in which the attack with the deadly 
weapon is made under such circumstances as,to reasonably justify the 
conclusion, that the party assailed, by retreating, will apparently put 
himself at a disadvantage. 

9. Same; reasonable belief of imminent peril, and of urgent necessity to 
take life.—To enable one charged with homicide to make out a case of 
self-defense, the circumstances surrounding him at the time of the fatal 
act must be such as to have created in his mind a reasonable belief, well 
‘founded and honestly entertained, of his own present and immediate 
imminent peril, and of an urgent necessity to take the life of his assail- 
ant, as the only alternative of saving his own, or of preventing the in- 
fliction of great bodily harm; and of the existence of these facts the jury 
must be the judge. 

10. Personal property taken without criminal intent ; law of recapture. 
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Where personal property is converted, or taken possession of in such man- 
ner as to constitute merely a civil trespass, without any criminal intent, 
‘ it is not lawful to recapture it by the exerc’se of any force which would 
amount even to a breach of the peace, much less a felonious homicide. 
ll. The right to take lifeto prevent the commission of a felony ; limita- 
tion to rule.—Although it has often been stated, in general terms, by text 
‘ writers, and in many well considered cases, that one may ‘‘ oppose an- 
other who is attempting to perpetrate any felony, to the extinguishment, 
if need be, of the felon’s existence,’’ the rule as thus stated is neither 
sound in principle, nor supported by the weight of modern authority ; 
p but the safe view is, that the rule does not authorize the killing of per- 
sons attempting secret felonies, not accompanied by force. 

12. Same; when the killing of one atiempting to commit larceny of a 
horse, not justifiable-—Where, on ihe trial of a prisoner for murder, one 
of the defenses relied on was, that he was in pursuit of the deceased, at 
the time of the homicide, for the purpose of recapturing a horse, which 
had been stolen from him by the decensed, and that the killing was nee- 
essary to a recovery of the horse, it being shown that the alleged larceny, 

Jif. it occurred at all, was committed in the day time, and it not being 

« shown that the prisoner was unable to obtain his redress at law,—held, 
that the refusal of the court to charge the jury, at the prisoner’s request, 
that if the horse was feloniously taken and carried away by the deceased, 
and there was an apparent necessity for killing the deceased, in order to 
recover the horse, and prevent the consummation of the larceny, the 
homicide would be justifiable, is free from error, although the larceny of 
a horse, without regard to value, is a felony under the statute. 

13. Right of pursuit and recapture of stolen property, as applicable to 
law of homicide.—lf, however, the horse was in tact stolen by the de- 
ceased, the prisoner, or any other person, without informing the de- 
ceased of his purpose, had the right to pursue him for the purpose of ar- 

\resting him, and of recapturing the stolen property ; and, if resisted, had 
the right to repel force by foree, and was not required to give back or 
retreat; and if, under such circumstances, the deceased was killed, 
the homicide would be justifiable. 

14. Same.—lf, insuch case, the prisoner’s purpose was honestly to 
make pursuit, he would not for this reason be chargeable with the impu- 

7. tation of having wrongfully brought on the difficulty ; but the law would 
not permit him to resort to the pretense of pursuit, as a mere colorable 

device, beneath which to perpetrate crime. 

15. Character of deceased; when a vital issue—While “no one can, 
without lawful excuse, kill a blood-thirsty ruffian any more than he can 
the most orderly citizen ;’’ yet, an overt act done by the former may rea- 
sonably justify prompter action, as a necessary means of self-preserva- 
tion, than if done by the latter; and hence, in all cases of homicide, in 
which an issue of self-defense properly arises, the character of the de- 
ceased is a vital issue. 





" AprEat from Talladega Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

At the July term, 1881, of said court, Phil, a/¢as Philip 
Storey, and William Storey, were jointly indicted for the mur- 
der of Josiah Hall; and at a subsequent term they were tried, 
the jury returning the following verdict, as recited in the judg- 
ment-entry: “ We, the jury, find the defendant William Storey 
not guilty, and find the defendant Philip Storey guilty, and 
sentence him to the penitentiary for two years.” 

The evidence introduced on behalf of the State tended to 
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show, that, on the morning of the — day of May, 1881, Philip 
Storey and Josiah Hall, the deceased, met at the store of one 
Thomas, in Talladega county, said oe riding a horse and 
Hall, a mule; that Hall “endeavored” to trade his mule for 
Storey’s horse, but that no trade was then made, Storey on ad- 
vice of Thomas leaving the store on his horse; that about two 
hours afterwards Storey “came by the house of McMerriam, a 
State’s witness,” riding a mule, and accompanied by his son, 
William Storey, a lad about seventeen years of age, and asked 
MeMerriam, whether he had. seen Josiah Hall pass that way, 
“ stating that Hall had stolen his (Storey’s) horse,and he meant 
to get it back, or kill Hall;” that MeMerriam having advised 
him to get a warrant of arrest for Hall, said Philip sent his son 
on the mule to the house of one Woods, a white man, and said 
Philip’s landlord, to ask him to come and aid him in recov- 
ering his horse; “ he (Philip Storey) following on in the diree- 
tion of Bobo’s, a justice of the peace ;” that at a cross-road, in 
front of the house of one Sullivan, the deceased, who was rid- 
ing the horse which Philip Storey had ridden to Thomas’ store 
that morning, and was going in the direction of Bobo’s, saw 
William Storey coming behind him ona mule, and said to him, 
with an oath, “are you following me up;” that William Storey 
said “halt,” and thereupon the deceased turned in his saddle, 
and fired at said William with a double-barrel shot-gun, shoot- 
ing him “through the right shoulder just above the lungs ;” 
that said William got down from the mule which he was rid- 
ing, and fell, Hall going on in the direction of Bobo’s; and that 
said William was carried into Sullivan's yard, and placed on a 
pallet. The evidence for the State further tended to show, 
that in a few minutes thereafter Philip Storey came up to the 
place where his son was lying, and, having been informed how 
the shooting occurred, said that he would kill Hall, “if he (Tall) 
was on top of dirt ;” and asked some one to load his gun; that 
being informed that one barrel of his gun was loaded, and be- 
ing advised to go tothe house of Bobo, the justice of the peace, 
and get a warrant for Hall’s arrest, he started off in that diree- 
tion; that a few minutes after he left, the deceased, Bobo, and 
one White rode up from’ the direction of Bobo’s house, and 
stopped in Sullivan’s yard; Bobo and White dismounting, but 
the deceased reiteache a on his horse, with his gun across his 
saddle in front of him; that about twenty minutes afterw ards, 
one of a crowd who had gathered around the place where Wil- 
liam Storey was lying, exclaimed, “ yonder comes Phil,” and 
“in an instant Philip Storey came around Sullivan’s house and 
dismounted,” and waving his hand, said “clear the way :” and 
that the deceased also dismounted. Who + Aasnne first, 
Philip Storey, or the deceased, the testimony of the State’s 
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witnesses was conflicting, some testifying that the former, others 
that the latter did. The evidence for the State further tended 
to show that when both had dismounted, Philip Storey advanced 
on Hall, who was standing by the horse he had been riding, 
with his gun across the horse’s haunches; * that Hall moved his 
horse about to keep an obstruction between himself and Philip ; 
that when Philip got around the head of the horse, Hall turned 
and ran towards Sullivan’s door; that Philip fired and shot 
Hall in the back below the right shoulder, and Tall fell, and 
immediately after he fell, Philip struck him on the head with 
his gun; that when Philip came up and dismounted, William 
Storey cried out, ‘shoot him, father, he has killed me; that 
after Philip fired and Hall fell, William ran and grabbed Hall’s 
gun, and struck hima blow on the neck, fracturing the stock 
of the gun; that Josiah Hall died in a short while from the 
effects of said wounds ;” and that Philip Storey, on being im- 
mediately thereafter arrested by Bobo, said, with an oath, “that 
he had done what he had come there todo. “The State proved 
further by a brother-in-law of Hall, that that morning, before 
the shooting of William Storey, Hall had told witness that he had 
traded horses with Philip Storey, and had paid him $15 to boot: 

that Philip was dissatisfied, and he gave him another dollar, and 
that Philip wadded up all the money, and threw it into the 
ereek, demanding his horse back ; and that Hall said that Philip 
Storey and his boy were after him, and he was going to get a 
peace warrant for them from Bobo.” It was also shown that 
several of the State’s witnesses had testified touching the cir- 
cumstances attending the killing of the deceased, on a prelim- 
inary examination, and that their testimony on that examina- 
tion “was contradictory of. their present testimony in many 
important particulars. 

“The evidence for the defendants tended to show that on 
the day of the shooting, Hall came up to the fence where two 
of defendants’ witnesses were at work, and asked where Philip 
Storey was; that when informed that witnesses did not know, 
Hall said, * Phil has told me that he was going to get a warrant 
for me for stealing his horse, but,”’ with an oath, “+I am going 
to kill him before he does it, and Hall then rode off; and that 
shortly afterwards Philip Storey came up, and was told by wit- 
nesses what Hall had said.” The evidence for the defendants 
further tended to show that, upon some one in the crowd 
around the place where William Storey was lying in Sullivan’s 

yard, saying, “ Yonder comes Phil,” Hall “dismounted from 
Philip Storey’ s horse, which he was riding, and made _prepara- 
tion to shoot, as Philip Storey was dismounting ; that he 
cocked his gun before Philip Storey got down from the mule 
he was riding, and that he snapped a cap on the barrel of his 
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gun before Philip Storey shot;” that “the door of Sullivan’s 
house, towards which Hall had turned, or was in the act of 
turning, when Philip fired, was only two or three steps from 
where Hall had been standing when he cocked his gun and laid 
it over his horse as Philip came up:” that during the encounter 
between Philip Storey and Hall, William Storey was lying on 
the pallet in Sullivan’s yard, “in a semi-conscious state, and did 
not rise therefrom, or strike Hall,” and was then physically 
unable to have dealt the blow testified to by the State’s wit- 
nesses. The testimony for the defendants further tended to 
show that * Philip Storey was and has been all his life of good 
character, peaceable, quiet and inoffensive; and that Josiah 
Hall was a man of very bad character—a quick, revengeful, 
eee dangerous, violent, and turbulent man, and was so 
onsidered by all who knew him.” The bill of exceptions also 
contains this statement: “The defendants’ evidence tended to 
show that Philip Storey did not provoke the difficulty, and, at 
the time of the killing of Hall, was acting in self-defense; 
that of the State tended to show that Philip Storey did pro- 
voke the difficulty, and that Hall was retreating when Philip 
Storey shot him.” The killing was shown to have been done 
in Talladega county, and before the finding of the indictment. 
The foregoing, as recited in the bill of exceptions, * was, in 
substance, all the evidence tended to show.” 

After the general charge, to which no exceptions were 
taken, had been delivered, the Cireuit Court gave to the jury, 
at the request of the State’s solicitor, nine charges, to the giv- 
ing of which the appellant duly excepted. He also reserved 
exceptions to the refusal of the court to give eight charges re- 
quested by the defendants. Among the charges requested by 
the defendant and refused by the court was one instructing the 
jury, in substance, that the defendant had the right to show the 
violent, dangerous, overbearing and turbulent character of the 
deceased, if he could, for the purpose of illustrating his own 
conduct in shooting the deceased ; and that, if they find that 
Hall was a man of such bad character, “then defendant was 
authorized to act upon less appearances of an intention to harm 
him, than would usually justify him.” The purport of the 
other charges to which exceptions were reserved, and the 
questions raised by the rulings thereon, so far as passed on by 
this court, are sufficiently indicated in the opinion. 


Heri, Bownen & Knox and Parsons & Parsons, for ap- 
pellant. 


Hi. C. Tompxiys, Attorney-General, for the State. 
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(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—The judgment of conviction in this 
case must be reversed because of several errors apparent in the 
record. 

In the first place, the verdict of the jury finds the defendant 
guilty generally, without specifying the degree of the homicide. 
The Code requires that “when the jury find the defendant 
guilty, under an indictment for murder, they must ascertain, by 
thei ur verdict, whether it is murder in the first. or second de- 
gree. *__Code, 1876, § 4299. Our decisions ‘have been uniform 
in holding that no judgment of conviction, under an indictment 
for murder, can be sustained, unless the verdict of the jury 
expressly finds the degree of the crime of which the defendant 
is convicted.—Levison v. The State, 54 cag 520; Field's case, 
47 Ala. 603: Mi phy s case, 45 Ala. 32: Fall’s case, 40 Ala. 
698 : Cobia v. The State. 16 Ala. TS. 

The oath of the jury was, furthermore, defective, as it ap- 
pears in the record. The recital is, that they were “sworn and 
charged well and truly to try the issue joined.” The record 
thus purports to set out the whole oath, and fails to do so by 
omitting a material part of it. The omitted phrase—“and a 
true verdict render according to the evidence, so help you 
God ”—is an essential ingredient, being expressly required by 
statute.—Code, § 4765. The past rulings of this court on this 
subject are irreconcilably conflicting, as will appear from the 
eases cited in Clark’s Cr. Dig. § 574: and Clark’s Man. Cr. 
Law, $$ 2136, 2960. We adhere, however, to the more recent 
rulings, as declared in the cases of Al/en v. The State, ante, p. 5, and 
Sehambe rger v. The State, 68 Ala. 543. The rule, as there 
settled, is that where a judgment entry purports to set out the 
full oath administered to the jury, it must express every eéssen- 
tial element or ingredient of such oath, as prescribed by the 
statute. But a recital that the jury “were duly sworn, ” or 
were “sworn according to law” is clearly sufticient, and we 
have often said that it is the safer practice for the nési prius 
courts to pursue.— Roberts v. The State, 68 Ala. 515; Mitchell's 
case, 58 Ala. 417; Moore's case, 52 Ala. 424; Smith's case, 
538 Ala. 486; Clark’s Cr. Dig. § 574; Commander v. The 
State, 60 Ala. 1. 

The prisoner, as shown by the bill of exceptions, requested 
the court to give the following written charge, which was re- 
fused: “If there is a conflict in the testimony of the witnesses 
offered by the State, and those offered by the defendants, the 
jury must determine which of said witnesses they will believe ; : 
and in determining what weight they will attach to the testi- 
mony of any particular witness, they may look to the manner 
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of such witness on the stand, and to his interest and feeling 
(if any) in the case, and as to whether or not he has been con- 
tradicted by other witnesses in the cause, or by his own previous 
statements.” The refusal of this charge was clearly erroneous. 
It always falls within the province of a jury to determine the 
_weight and sufticiency of the evidence, including the credi- 
bility of the various witnesses.—1 Greenl. Ev. § 49; Jyers’ 
case, 62 Ala. 599; Alsabrooks’ case, 52 Ala. 24. This must be 
done, however, “under such instructions, as to the reason of 
the case, as may be given by the court.”—Whart. Cr. Ev. § 384. 
The usual tests of credibility are various, and need not be here 
enumerated, but among these may very certainly be included 
the manner of the witness on the stand; his state of prejudice 
as affected by ‘nterest or feeling evinced in behalf of either 
party; the consistency of his statements with those of other 
witnesses examined in the cause, or their repugnancy or har- 
mony with Aés own previous statements made in the cause, or 
elsewhere. The charge recognized these elementary principles, 
and should have been given.—Whart. Cr. Ev. $$ 373, 354; 
1 Greenl. Ev. $$ 461, e¢ sey. 

It is one of the fundamental principles of the law of homi- 
cide, whenever the doctrine of self-defense arises. that the ae- 
cused himself must always he reasonably free Strom Sault, in 
having provoked or brought on the diffieulty in which the kill- 
ing was perpetrated. If the accused was the aggressor, it is 
well settled that he can not be heard to urge, in his own justi- 
fication, a necessity for the killing which was produced by his 
own wrongful act.—C7voss’ cuse, 63 Ala. 40; Avmbrough’s case, 
62 Ala. 248; Whart. on Ilom.$§ 535. Or, as sometimes stated, 
no one can avail himself of a necessity which he has knowingly 
and willfully brought on himself.”—Zeonard’s case, 66 Ala. 
461; 1 Bish. Cr. Law, § 344. Many of the numerous charges 
requested by the prisoner, as will readily appear from inspec- 
tion, were properly refused on the ground that they ignored 
this preliminary principle. 

It is another important rule in such cases, that the right of 
self-defense does not arise until the defendant has availed him- 
self of all proper means in his power to decline the combat by 
retreat, provided there be open to him a safe mode of escape. 
TIngram’s ease, 67 Ala. 67; Eiland’s case, 52 Ala. 322. Such, 
at least, is the settled principle governing cases of mere assault, 
or of mutual combat, where the attacking party, as expressed 
by Mr. Bishop, has not “the purpose of murder in his heart.” 
1 Bish. Cr. Law, § 850. Where, however, the assault is mani- 
festly felonious in its purpose and forcible in its nature, as in 
murder, rape, robbery, burglary, and the like, as distinguished 
from secret felonies, like mere larceny from the person, or the 
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picking of one’s pocket, the party attacked is under no obliga- 
tion to retreat. But he may, if necessary, stand his ground and 
kill his adversary.—Cases on Self-Defence (Horr. & Thomp.), 
yp. 33, 133, 1389; Selfridge’s case, 1b. 1; State v. Shippey, 10 
Minn. 223; 1 Bish. Cr. Law, § 850; Aaron v. The State, 31 
Ga. 167; 1 East P. C. 271. Mr. Bishop observes, that ‘it is 
the same where the attack is with a fate weapon ; for, in this 
case, the person attacked may well assume that the other in- 
tends murder, whether he does in fact or not.”—1 Bish. Cr. L. 
$850. This observation, however, must be limited to those 
cases where the attack withthe deadly weapon is made under 
such circumstances or surroundings as to reasonably justify the 
conclusion that the party assailed, by retreating, will apparently 
put himself at a disadvantage; for,as Mr. Blackstone has it, he 
should retreat “as far as he conveniently and safely can to avoid 
the violence of the assault, before he turns on his assailant.” 
4 Com. 184; Whart. on Ilom. § 485; Se/fridge’s case, supra ; 
Cases on Self-Defence, 64,121,130. Mr. East states the doctrine 
as follows: ** A man may repel force by force in defense of his 
person, habitation, or property, against one who manifestly in- 
tends, or endeavors, by violence or surprise, to commit a known 
felony, such as murder, rape, robbery, arson, burglary, and the 
like, upon either. In these cases he ¢s not obliged to retreat, but 
may pursue his adversary until he has secured himself from all 
danger; and if he kill him in so doing, it is called justitiable 
self-defense.”—1 East P. C. 271. 

Of course, where one is attacked in his own dwelling-house, 
he is never required to retreat. [is “ house is his castle,” and the 
law permits him to protect its sanctity from every unlawful in- 
vasion.—Whart. on Hom. § 541; Pond’s case, 8 Mich. 150; 
1 Russ. Cr. 544. 

These principles are of easy application to the evidence, and 
some of the charges were misleading in failing to clearly ree- 
ognize them. 

The law requires that the circumstances surrounding the 
wrisoner should have created in his mind a reasonable belief of 
Vis oun imminent peril, and of an urgent necessity to take the 
life of his assailant, as the only apparent alternative of saving 
his own life, or else of preventing the infliction of great bodily 
harm. Such peril must be, to all appearances, present and im- 
mediate, and the belief in the necessity of killing must be well 
founded and honestly entertained; and of these facts the jury 
must be the judge.—Carroll’s case, 23 Ala. 28; Oliver's case, 
17 Ala. 587; Er parte Brown, 65 Ala. 446; Cases on Self-Def. 
(Horr. & Thomp.), 345, 349, 476, 820; Whart. on Hom. § 517 
et seq.; Mitchell's case, 60 Ala. 26; Robert's case, 68 Ala. 156. 

The charges given by the court fully recognize this principle. 
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The record contains some evidence remotely tending to show 
that the prisoner was in pursuit of the deceased for the purpose of 
recapturing a horse, which the deceased had either stolen, ae- 
quired by ¢raud, or else unlawfully converted to his own use. 

If the property was merely converted, or taken possession of 
in such manner as to constitute a civil trespass, without any 
criminal intent, it would not be lawful to recapture it by any 
exercise of foree which would amount even to a breach of the 
peace, much less a felonious homicide. —Street, ». Sinela7r, 
ante, p. 110; Burns v. Campbell, ante, p. 271. 

Taking the hypothesis that there was a larceny of the horse, 
it becomes important to inquire what wonld then be the rule. 
The larceny of a horse is a felony in this State, being specially 
made so by statute. without regard to the value of the animal 
stolen.—-Code, 1876, § 4358. The fifth charge requested by 
the defendant is an assertion of the proposition, that if the 
horse was felonionsly taken and carried away by the deceased, 
and there was an apparent necessity for killing deceased in order 
to recover the property and prevent the consummation of the 
felony, the homicide would be justifiable. The question is 
thus presented, as to the circumstances under which one can 
kill in order to prevent the perpetration of a larceny which is 
made a felony by statute—a subject full of difficulties and con- 
Hicting expressions of opinion from the very earliest history of 
our common law jurisprudence. The broad doctrine intimated by 
Lord Coxe was, that a felon may be killed to prevent the commis- 
sion of a felony without any inevitable cause, or as a matter of 
mere choice with the slayer.—3 Inst. 56. If such a rule ever pre- 
vailed, it was at a very early day, before the dawn of a milder 
civilization, with its wiser system of more benignant laws ; for 
Blackstone states the principle to be, that “where a crime, in 
itself caprtal, is endeavored to be committed by force, it is law- 
ful to repel that force by the death of the party attempting.” 
4. Com. 181. The reason he assigns is, that the law is too ten- 
der of the public peace and too careful of the lives of the 
subjects to “suffer, with impunity, any crime to be prevented by 
death, unless the same, if committed, would also be punished by 
death.” It must be admitted that there was far more reason 
in this rule than the one intimated by Lord Coxr, although all 
felonies at common law were punishable by death, and the per- 
son killing, in such cases, would seem to be but the executioner 
of the law. Both of these views, however, have been repudi- . 
ated by the later authorities, each being to some extent ma- 
terially modified. All admit that the killing can not be done 
from mere choice ; and it is none the less certain that the felony 
need not be a capital one to come within the scope of the rule. 
Gray v. Combs, 7 J. J. Marsh. 478 ; Cases on Self-Defence (Horr. 
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& Thomp.), 725, 867; Oliver v. The State, 17 Ala. 587; Car- 

roll vw. The State, 23 Ala. 28. 

We find it often stated, in general terms, both by text writ- 
ers and in many well considered cases, that one may, as Mr. 
Bishop expresses it, “oppose another who is attempting to per- 
petrate uny felony, to the extinguishment, if need be, of the 
felon’s existence.”—1 Bish. Cr. Law, $$ 849-50; Zhe State ». 
Rutherford, 1 Hawks, 457. It is observed by Mr. Bishop, 
who is an advocate of this theory, that * the practical carrying 
out of the right thus conceded, is, in some circumstaces, dan- 
gerous, and wherever admitted, it should be carefully guarded.” 
1 Bish. Cr. Law, § 855. 

After a careful consideration of the subject we are fully per- 
snaded that the rule, as thus stated, is neither sound in prin- 
ciple, nor is it supported by the weight of modern authority. 
The safer view is that taken by Mr Wharton, that the rule 
docs not authorize the killing of pérsons atte mpting SECRET, fel- 
On ie sy not eCOnipan ie d hy FORCE.— W hart. on Hom. S 539. 
Mr. Greenleaf confines it to “the prevention of any atrocious 
erin attempted to be committed hy force; such as murder, 
robbery, house-breaking in the night-time, rape, mayhem, or 
any other act of felony against the person” (3 Greenl. Ev. 115); 
and such seems to be the general expression of the common law 
text writers.—1 Russ. Cr. 665-70; 4 Black. Com. 178-80 ; 
Whart. Amer. Cr. Law, 298-403; 1 East P. C. 271; 1 Hale, 
P. C. 488; Foster, 274. It is said by the authors of Cases on 
Self-Defence, that a killing which “appears to be reasonably 
necessary to prevent a forcible and atrocious felony against 
property, is justifiable homicide.” ‘This rule,” it is added, 
“the common law writers do not extend to secret felonies, or 
felonies not accompanied with force,” although no modern case 
ean be found expressly so adjudging. They further add: “It 
is pretty clear that the right to kill in defense of property does 
not extend to cases of larceny, which is a crime of a secret char- 
acter, although the cases which illustrate this exception are gen- 
erally cases of theft of articles of small value.”—Cases on Self- 
Defence (Horr. & Thomp.), 901-2. This was settled in eg. 
v. Murphy, 2 Crawf. & Dix C. C. 20, where the defendant was 
convicted of shooting one detected in feloniously carrying away 
fallen timber which he had stolen from the premises of the pros- 
ecutor, the shooting being done very clearly to prevent the 
act, which was admitted to be a felony. Donrrry, C. J., said: 
“T can not allow it to go abroad that it is lawful to fire upon a 
person committing a trespass and larceny; for that would be 
punishing, perhaps with death, offenses for which the law has 
provided milder penalties.” This view is supported by the fol- 
lowing cases: State v. Vance, 17 Lowa, 144; McClelland v. Kay, 
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14 B. Monroe, 106, and others not necessary to be cited. See 
Cases on Self-Defence, p. 901, note. 

There is no decision of this court, within our knowledge, 
which conflicts with these views. It is true the rule has been 
extended to statutory felonies, as well as felonies at common 
law, which is doubtless the correct doctrine, but the cases ad- 
judged have been open crimes committed by force, and not those 
of a secret nature.— Oliver's case, 117 Ala. 587; Carroll's case, 
23 Ala. 28; D/ill’s case, 25 Ala. 15. 

In Pond v. The People, 8 Mich. 150, after endorsing the 
rule which we have above stated, it was suggested by Camp- 
BELL, J., that there might possibly be some “exceptional cases” 
not within its influence, a proposition from which we are not 

repared to dissent. And again in Gray v. Combs, 7 J.J. 
farsh. 475, 483, it was said by Nicnoras, J., that the right to 
kill in order to prevent the perpetration of crime should de- 
pend “more upon the character of the crime, and the time and 
manner of its attempted perpetration, than upon the degree of 


_punishment attached by law.” There is much reason in this 


view, and a strong case might be presented of one’s shooting a 
felon to prevent the asportation of a stolen horse in the night 
time, where no opportunity is afforded to recognize the thief, 
or obtain speedy redress at law. Both the Roman and Athen- 
ian laws made this distinction in favor of preventing the perpe- 


‘tration of theft by night, allowing, in each instance, the thief 


to be killed when necessary, if taken in the act.—4 Black. Com. 
180, 181. 

The alleged larceny in the present case, if it occurred at all, 
was in the open daylight, and the defendant is not shown to 
have been unable to obtain his redress at law. Where oppor- 
tunity is afforded to secure the punishment of the offender by 
due course of law, the case must be an urgent one which ex- 
cuses a killing to prevent any felony, much less one not of a 
foreible or atrocious nature.-—Whart. Hom. §§ 536-8. “No 
man, under the protection of the law,” says Sir Micuarr Fos- 
TER, “is to be the avenger of his own wrongs. If t'vey are of 
such a nature for which the law of society will give him an 
adequate remedy, thither he ought to resort.”—Foster, 296. It 
is everywhere settled that the law will not justify a homicide 
which is perpetrated in resisting a mere civil trespass upon 
one’s premises or property, unaccompanied by force, or felon- 
ious intent.— Carroll's case, 23 Ala. 28; Clark’s Man. Cr. Law, 
§$ 355-7; Whart. on Hom. § 540. The reason is that the pre- 
servation of human life is of more importance than the pro- 
tection of property. The law may afford ample indemnity for 
the loss of the one, while it utterly fails to do so for the other. 


The rule we have above declared is the safer one, because it 
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better comports with the public tranquility and the peace of 
society. The establishment of any other would lead to disor- 
derly breaches of the peace of an aggravated nature, and there- 
fore tend greatly to cheapen human life. This is especially 
true in view of our legislative policy which has recently brought 
many crimes, formerly classed and punished as petit larcenies 
within the class of statutory felonies. It seems settled that no 
distinction can be made between statutory and common law 
felonies, whatever may be the acknowledged extent of the rule. 
Oliver's case, 17 Ala. 587; Cases on Self-Def. 901, 867; Bish. 
Stat Cr. § 139. The stealing of a hog, a sheep, or a goat is, 
under our statute, a felony, without regard to the pecuniary 

value of the animal. So would be the Tarceny of a single ear 
of corn, which is “a part of any outstanding crop.”—Code, § 
4358; Acts 1880-81, p. 47. It would be shocking to the good 
order of government to have it proclaimed, with “the sanction 
of the courts, that one may, in the broad daylight, commit a 
willful homicide in order to prevent the larceny of an ear of 
corn. In our judgment the fifth charge, requested by the de- 
fendant, was properly refused. 

It can not be questioned, however, that if there was in truth 
a larceny of the prisoner’s horse, he, or any other private -per- 
son had a lawful right to pursue the thief for the purpose of 
arresting him, and of recapturing the stolen property.—Code, 
$$ 4668-70; 1 Bish. Cr. Proce. gs 164-5. He is not required, 
in such case, to inform the party fleeing of his purpose to ar- 
rest him, as in ordinary cases.—Code, § 4669. And he could, 
if resisted, repel force ‘with force, and need not give back, or 
retreat. If, under such circumstances, the party making resis- 
tance is unavoidably killed, the homicide would be justifiable. 
2 Bish. Cr. Law, & G47 5 1 Russ. Cr. 665; State v. Roane, 2 
Dey. 58. If the prisoner’s purpose was honestly to make a 
pursuit, he would not for this reason be chargeable with the 
imputation of having wrongfully brought on “the difticulty ; 
but the law would not permit him to resort to the pretense of 
pursuit, as a mere colorable device, beneath which to perpetrate 
crime. 

The character of the deceased was clearly a vital issue, as it 
is in all cases where an issue of self-defense properly arises. It 
was relevant as having a tendency to justify the belief in the 
prisoner’s mind of a peril enhanced by the dangerous character 
of his assailant. A ferocious, vindictive and turbulent man is 
reputed to be such, because of the frequency with which he ex- 
ecutes his revenge, or gives expression, by constant overt acts, 
to his animosity. A demonstration on his part, especially when 
preceded by recent and violent threats, may create reasonable 
apprehension of danger, when the same conduct on the part of 
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a notoriously peaceable or timid man would be regarded as en- 
tirely harmless. It is quite true that no one can, without law- 
ful excuse, kill a blood-thirsty ruftian any more than he can the 
most orderly citizen; but it is plain that an overt act done by 
the former may reasonably justify prompter action, as a neces- 
sary means of self-preservation, than if done by the latter. It 
may sometimes be as material to prove that a man, who assailed 
you, was a Thug in character, as that he was a Thug in reality. 
Whart. on Hom. $ 606; Lobert’s case, 68 Ala. 156; Pritchett’s 
case, 22 Ala. 39; Dupree vw. State, 33 Ala. 38: Franklin's CASE, 
VQ Ala. 14: Stok s CUS, 53 N. Y. 164; Colton’s CAUSE, 31 Miss. 
504; Cases Self-Defense (Horr. & Thomp.), pp. 486, 667, 641, 
635, 927, 530. 

There are some other questions raised in the record which 
we do not think necessary to discuss. The judgment of the 
Cireuit Court must be reversed, and the cause remanded for a 
new trial. In the meanwhile, the prisoner will be retained in 
custody until discharged by due process of law. 


Tucker wv. The State. 
Indictment for Assault and Batt ry. 


1. Husband and wife . eomp tency as witnesses for or against each othe ?. 
It must be regarded as settled, that when, in any case, husband and wife 
are competent witnesses against each other, they are also competent wit- 
nesses for each other. , 


2. Same; when wife competennt witness for husband in criminal case. 


On the trial of the husband for an assault and battery on his wife, she is 
a competent witness for him. ‘ 


Appeat from Choetaw Cireuit Court. 
Tried before Hon. Wiitiam E. CLarke. 
The facts are sutticiently stated in the opinion. 


L. R. Sarrn, for appellant, cited 2 How. P. C. ¢. 46, § 70; 1 
Greenl. Ev. § 343; 1 Phil. Ev. pp. 83-5; 2 Rus. on Cr. (5th 
Amer. Ed.), 986; State v. Neill, 6 Ala. 685; 4 Allen, p. 491. 


H. C. Tompxkrys, Attorney-General, for the State. (No brief 
came to the hands of the reporter.) 


BRICKELL, C. J.—The appellant was indicted for an as- 


sault and battery on Sallie Tucker, shown to have been his wife 
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at the time the offense was charged to have been committed. 

At the trial, he called and offered his said wife as a witness in 

his favor; but, on motion of the solicitor, the Cireuit Court ex- 

cluded her; to which the appellant excepted, and, having been 

convicted, now claims the exclusion as error. 

In civil suits, at law and in equity, the principle of the com- 
mon law, founded on the unity of the marriage relation, the 
identity of interest existing between husband and wife, and 
upon considerations of ‘public policy, disqualified them as wit- 
nesses for or against each other; and it was a rule, so inviolate 
that no consent would authorize its breach, that neither of them 
in any cause, civil or criminal, was permitted to give any testi- 
mony tending to criminate the other. In Bently v. Cooke, 3 
Doug. 422, Lord Mansrretp said, that there never had been 
any instance, in a civil or criminal case, where the husband or 
wife had been permitted to be a witness for or against each 
other, except in case of particular-necessity, as where the wife 
would otherwise be exposed, without remedy, to personal vio- 
lence. The necessity of protecting the wife from personal vio- 
lence, and of preserving the public peace, was supposed to over- 
balance the prineiple of public policy, upon which the rule of 
exclusion was founded.—People v. Mercein, 8 Paige, 47. If 
the question were new, if it were not settled, then there would 
be room for just doubts, whether the exception could be so ex- 
tended as to authorize the introduction of the wife as a witness 
for the husband, when he is charged with violence to her per- 
son. But it seems to be settled, as is stated by Mr. Greenleaf, 
that in all cases, where the wife may be called as a witness 
against the husband, she is a competent witness in his favor. 
1 Greenl. Ev. § 336; Whart. Cr. Ev. § 394a; 3 Russ. on Cr. 
633. In Rex v. Serjeant, Ryan & Moody, 352 (21 Eng. Com. 
Law, 453), it was said by Anport, C. J., that there is no distine- 
tion between admitting a wife for and against her husband, that 
the principle is exactly the same. The question was determined 
by this court in State v. Neill, 6 Ala, 685, which, like the pres- 
ent case, was a prosecution of the husband for an assault and 
battery upon the wife. The court said : “Considered upon prin- 
ciple, we are unable to perceive any good reason why the wife, 
in such a case, should be excluded. ‘The offer of the wife as a 
witness presupposes the case to be made out prima facie by 
other proof. But certainly the wife must know the fact bet- 
ter than any other person, and, if willing to be examined, ought 
to be permitted to testify.” We think it must be regarded as 
settled, that when, in any case, husband and wife are compe- 
tent witnesses against, they are are admissible witnesses for, 
each other. 

The Cireuit Court erred in the exclusion of the wife as a 
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witness, and because of the error, the judgment must be re- 
versed and the cause remanded. The appellant will remain in 
custody, until discharged by due course of law. 


Grattan wv. The State. 


Indictment for Unlawfully and Knowingly Buying Cotton 
in the Seed, under Act of the Legislature, approved Feb- 
ruary Ist, 1879. 


1. Indictment; exceptions created by a proviso to an act need not be ne- 
gatived.—Where a proviso or exception is embodied in a separate clause 
of a penal statute, and not in the clause creating the offense, it is not ne- 
cessary that an indictment founded on the statute should negative the 
proviso or exception. 

2. Same; when indictment in language of the statute insufficient. 
While the general rule is, that where a new offense is created by statute, 
an indictment describing the offense in the language of the statute, or in 
words conveying the same meaning, is good, this is not sufficient, if such 
indictment fails to allege the fact, ‘‘in the doing or not doing of which 
the offense consists.”’ 

3. Indictment under act prohibiting the sale, ete., of cotton in Lowndes 
and other counties; what it should aver.—An indictment under the act ap- 
proved February Ist, 1879 (Pamph. Acts, 1878-9, p. 216), charging the 
defendant with unlawfully and knowingly buying cotton in the seed in 
Lowndes county, one of the counties named in the act, should allege 
either the name of the owner of the cotton purchased, or the name of 
the person from whom the purchase was made. Either averment would 
be sufficient to obviate any objection based upon a want of certainty in 
the statement of the offense. 

4. Same; when insufficient—Hence, an indictment in such case, 
which alleges neither the name of the owner of the cotton, nor the name 
of the person from whom it was purchased, is fatally defective. 


Appear from Lowndes Circuit Court. 
Tried before Hon. Joun Moore. 


Cook & Enocus, for appellant, cited $$ 4785, 4789 and 4790 
of the Code of 1876; Acts of 1878-9, p. 206; Turnipseed 
v. The State, 6 Ala. 664; Williams v. The State, 15 Ala. 259; 
Beasley v. The State, 18 Ala. 535; Anthony v. The State, 
29 Ala. 27; 45 Ala. 86; 17 Ala. 181; 19 Ala. 586; 21 Ala. 218. 


H. C. Tompxiys, Attorney-General, for the State, cited Acts 
1878-9, pp. 206-7; 1 Brick. Dig. p. 501, $$ 760-1; 7d. p. 499, 
§$ 734; Murphy v. The State, 6 xia. 845; People v. Caswell, 
21 Wend. 86; Commonwealth v. Slate, 11 Gray, 60; State 
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wv. Smith, 37 Mo. 58; Rex v. Wheeler, 7 C. & P.170; 2 Whart. 
Crim. Law, § 1499. 

SOMERVILLE, J.—The indictment charges that the de- 
fendant did “ unlawfully and knowingly buy cotton in the seed, 
which was produced in Lowndes county.” It is found under 
the act approved February 1, 1879, prohibiting, in certain cases, 
the sale, exchange and transportation of cotton in Lowndes and 
other specified counties.—Acts 1878-9, p. 206. 

There is also a count in the indictment specially averring 
that the case does not fall within the class of cases contained 
within the proviso, or exception to the statute. This, however, 
was unnecessary, being a mere matter of defense, which the 
—— is not required to negative by way of anticipation. 

f the act charged as a violation of the statute comes within 
the influence of the proviso, this would constitute a defense 
more properly coming from the defendant.—1 Whart. Cr. Law, 
§ 378; 1 Arch. Cr. Pl. 86; 1 Bish. Cr. Proce. § 513. This is 
the settled rule where a proviso or exception is embodied in a 
separate clause of the statute, and not in the same clause with 
that - creating the offense—Clark v. State, 19 Ala. 552; 
1 Brick. Dig. p. 499, § 739. And such is this case. 

It is insisted that the indictment is objectionable on the 
ground of uncertainty, in failing to aver the person from whom 
the cotton was purchased. 

The general rule is, that when a new offense is created by 
statute, if the offense is described in the language of the 
statute, or words conveying the same meaning, this is deemed 
sufficient.—Clark v. State, 19 Ala. 552; Code, 1876, 
§$ 4792; 1 Bish. Cr. Proc. § 595; Sparrenberger’s case, 53 Ala. 
481. But it is not always sufficient to pursue the words of the 
statute, “unless by doing so you fully, directly and expressly 
allege the fact, in the doing or not doing of which the offense 
consists.”— Turnipseed v. State, 6 Ala. 664; Statev Brown, 
4 Port. 413; 1 Bish. Cr. Proce. § 612; Carter v. State, 
55 Ala. 181; Quinn v. State, 9 Amer. Rep. 754. 

The objection urged goes to the degree of certainty or par- 
ticularity with which the offense is stated. The statute requires 
that every indictment “must state the facts constituting the 
offense, in ordinary and concise language, without prolixity or 
repetition, in such manner as to enable a person of common 
understanding to know what is intended, and with that degree 
of certainty which will enable the court, on conviction, to pro- 
nounce the proper judgment; and in no case are the words 
‘force and arms,’ or ‘contrary to the form of the statute,’ ne- 
cessary.”—-Code, 1875, § 4784. This does not differ essentially 
from the ingredients of an indictment suggested by Lord Hate, 














































346 SUPREME COURT 


[Grattan v. The State. ] 





(Dec. Term, 


which, he said, should be “a plain, brief and certain narrative 
of an offense committed by any person, and of those necessary 
ceireumstances that coneur to ascertain the fact and its nature.” 
2 Hale, P. C. 169. The purpose of our legislation has been to 
sweep away those rigid and narrow rules of construction pre- 
vailing at the common law, which are known to have rendered, 
by reason of their technicality, the adoption of this liberal 
canon of Lord Har impossible. -—Roscoe’s Cr. Ev. *79-80. It 

s, however, a constitutional requirement that in all criminal 
ccekenalans the accused has a right “to demand the nature 
and cause of the accusation [and] to have a copy thereof.” 
Const. 1875, Decl. Rights, Art. 1, § 7. This, as observed by 
Mr. Greenleaf, is “the dictate of natural justice as well as a 
doctrine of common law.”—3 Greenl. Ev. § 10. It is generally 
conceded that the chief purposes of this provision were, Ist, 
to identity the charge, lest the grand jury should find a bill for 
one offense, and the defendant he tried Sor another; 2a, to en- 
able the defendant to prepare for his defense in particular cases ; 
3d, that the judgment may enure to his subsequent protec tion, 
and to this end enable him to plead former conviction or ac- 
quittal of the same offense. The force of this reason, however, 
is lessened by the general practice admitting extrinsic evidence 
to identify the charge, on the interposition of the pleas of 
autrefois convict or acquit. And 4th, to enable the court, after 
conviction, to pronounce judgment on the record.—1 Bish. Cr. 
Proc. $$ 507, 576; 1 Stark. Cr. Pl. 68; Clark’s Man. Cr. Law, 
$2175, et seg; 3 Greenl. Ev. § 10. It is conceded that the 
statute has, in many cases, dispensed with that particularity and 
certainty required at common law in the statement of offenses 
by indictment ; and the liberal forms prescribed in our Code have 
generally been held not to infringe upon the intent and spirit 
of the above constitutional provision.—Voles v. The State, 24 
Ala. 672; Burdine v. The State, 25 Ala. 60; Smith v. The 
State, 63 Ala. 55; Blockv. The State, 66 Ala. 493. In Smith's 
case, supra, it was said that “the only safe rule is to require 
that, when the indictment is not framed on any form given in 
the Code, it shall aver every material constituent of the offense; 
always excepting the statement of venue and time.”—Code, 
1876, $$ 4787-8. But time must be averred when it consti- 
tutes a material ingredient of the offense.—Code, § 4788. 

In cases where the statute makes it an indictable offense for 
any person to dispose of, or sel/ any particular kind of article, 
commodity, or merchandise, it has generally been held that the 
more judicious course is for the indictment to specify the ven- 
dee, or person to whom the sale is made ; or else to aver that he 
is unknown. Such, for example, seems to be the uniform hold- 


ing of the courts as to indictments for the illegal sale of lottery 
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tickets, made in violation of statutes prohibiting such sales. 
Wharton’s Precedents, 828, 844; /?eople v. Taylor, 3 Denio, 
99; State v. Munger, 15 Vt. 290; State v. Stucky, 2 Black. p. 
289; Commonwealth v. Thurlow, 24 Pick. 374. So in the case 
of statutes prohibiting the retailing of liquors, where no form 
is prescribed by the legislature, as done in this State, the 
sounder view is that the indictment should state the purchaser, 
or allege that his name is unknown.—1 Bish. Cr. Proe. § 548; 
3 Whart. Cr. Law, § 2448. Under the provisions of section 
4352 of the Code, making it an offense for any person to make 
a fraudulent conveyance of his property, the form specitied in 
the Code requires the statement of the name of the vendee, or 
party to whom the conveyance is made.—Code, 1876, p. 995; 
Form No. 36, 

This class of cases, however, can not strictly be considered 
analogous to the one in hand. They all embrace the sale of 
property by a defendant, which is :presumptively his own and 
not another’s. An averment of ownership would, therefore, 
furnish no aid to identification, and hence the aiecessity of aver- 
ring the purchaser, to obviate the objection of vagueness and 
uncertainty in the statement of the particular offense. 

The present indictment is for an illegal purchase by the de- 
fendant of property belonging to another. It is more analo- 
gous to the crime of receiving stolen goods, an indictment for 
which, at common law, was not required to specify the name of 
the thief, from whom the defendant received the goods, al- 
though required to state the owner of such goods, or. that his 
name was unknown. Roscoe’s Cr. Ev. 804; Murphy v. State, 
6 Ala. 845; Com. v. Slate, 11 Gray, 60; State v. Smith, 37 Mo. 
58; Areh. Cr. Pl. 256. So in Clark v. The State, 19 Ala. 552, 
which was an indictment for permitting a gaming table to be 
exhibited and carried on in a house occupied by the defendant, 
it was held unnecessary to allege the name of the person by 
whom the table was exhibited, or that his name was un- 
Known. 

In our judgment, the ownership of the cotton alleged to have 
been purchased by the defendant should have been averred, or 
else the person from whom the purchase was made should have 
been stated. 

With respect to ownership, it was the settled rule of the 
common law that “the name of the owner of the property, in 
relation to which the offense is committed, should be truly 
stated in the indictment.”—1 Stark. Cr. Pl. 182, 207; 1 Bish. 
Cr. Proc. § 583. Such seems also to be the statutory rule, and 
certainly the established practice as to crimes generally, in- 
volving injuries to property.-—Code, 1876, $$ 4800, 4524, p. 
992; Form 12, p. 995; Forms 33, 34, 37, et seg.; 1 Bish. Cr. 
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Proc. §§ 569, 583; Rex v. Patrick, 1 Leach, 287. An aver- 
ment of ownership, in our judgment, is just as essential to cer- 
tainty in this case, as in that of receiving stolen goods, bur- 
Blary, arson, or larceny. A just regard for the analogies of the 
aw of pleading, in the absence from the Code of a special 
form, therefore, requires it; 07 ese there should have been an 
averment of the name of the person from whom the commodity 
was purchased. ither wouid be sufficient to obviate any ob- 
jection based upon a want of certainty in the statement of the 
offense charged in the indictment.—Code, § 4824; 1 Bish. Cr. 


Proe. $$ 581, 583; Code, 1876, p. 995, Form 36. 

The judgment of the Cireuit Court is reversed and the cause 
remanded fora new trial. The prisoner will, in the meanwhile, 
be retained in custody until discharged by due course of law. 


Russell v. The State. 


Indictment for Trading in Farm Products between Sunset and 
Sunrise 
AD AC. 


1. Sufficiency of indictment; several offenses stated disjunctively in 
same count.—It is no ground of objection to an indictment found under 
section 4369 of the Code of 1876, as amended (Pamph. Acts, 1878-9, p. 
63), prohibiting the trading in designated farm products between sunset 
and sunrise, that the several offenses denounced by the statute are stated 
in the same count disjunctively, or in the alternative; being of the same 
character, and subject to the same punishment, they may be, under the 
express provisions of the Code (§ 4798), joined in the same count. 

2. Indictment for trading in farm products between sunset and sunrise ; 
necessary averments of.—An indictment under this statute, which charges 
that the defendant ‘ did buy, sell, receive, barter, or dispose of ’’ a de- 
signated quantity of seed cotton ‘‘ after the hour of sunset and before the 
hour of sunrise of the next succeeding day against,’’ etc., is fatally de- 
fective in failing to aver the name of the person to whom the defendant 
sold, bartered or disposed of the cotton; and also in failing to aver the 
ownership of the cotton bought or received, or the name of the person 
from whom it was bought or received, or that the names of such persons 
were to the grand jury unknown. 

3. Instructions by principal to agent to buy farm products ; presumption 
in reference to; act and declaration of agent as pr st against principal. 
Where an agent is instructed to buy for his principal farm products, 
trading in which between sunset and sunrise is prohibited, the law pre- 
sumes, in the absence of proof to the contrary, that the instructions were 
to buy at a time not prohibited by the statute; and hence, on the trial of 
the principal, indicted for the act of the agent in buying at a time covered 
by the statutory prohibition, the fact of the purchase, and the declara- 
= of the agent at the time it was made, that he was buying for the 
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principal, are not admissible against the defendant, ‘‘ without bringing 
home to him the criminal design of the agent.”’ 
£ s 


Aprrat from Barbour Circuit Court. 

Tried before Hon. H. D. Crayvon. 

At the fall term, 1882, of said court the indictment in this 
case was returned by the grand jury, and at the same term the 
defendant was tried and convicted. The indictment is set out 
in the opinion, 

The act relied on for a conviction was the sale of a stated 
amount of cotton in the seed, within the hours prohibited by 
the statute, to one Wiggins, who, as the evidence tended to 
show, purchased for the defendant, as his agent, and with his 
money. It was shown that the defendant was not present at 
the time of the purchase ; and it is not shown that he had any 
knowledge that the purchase was made within the hours pro- 
hibited by the statute, or that he had instructed or authorized 
Wiggins to purchase cotton in the seed within such hours. 
The only ageney which the evidence tended to show was merely 
an agency to purchase cotton in the seed. Exceptions were 
reserved by the defendant to the rulings of the Cireuit Court 
in allowing the State to prove the fact of the purchase, a de- 
claration made by Wiggins at the time of the purchase, that 
he was buying for the defendant, and acts and declarations of 
the defendant, which tended to show Wiggins’ agency to pur- 
chase for the defendant cotton in the seed. 


H. D. Crayron, sr., J. M. Wurre, A. H. Tuomas, and D. 
M. Seats, for appellants, cited Galbreath v. Cole, 61 Ala. 142; 
Patterson v. State, 21 Ala. 571: NSethert v. State, 40 Ala. 60 ; 
Nall a. State, 34 Ala. 262; Martin & Flinn v. State, 28 Ala. 
71; Johnson v. State, 29 Ala. 62; Grattan v. State, ante, p. 344 


H. C. Tompxrys, Attorney-General, for the State. (No brief 
came to the hands of the reporter.) 


SOMERVILLE, J.—The indictment charges that the de- 
fendant “did buy, sell, receive, barter, or dispose of two hun- 
dred and ninety pounds of seed cotton, after the hour of sunset 
and before the i of sunrise of the next succeeding day, 
against the peace and dignity of the State of Alabama.” The 
offense charged is one violative of section 4369 of the Code, as 
amended by the act approved February 12, 1879.—Code, 1876, 
§ 4869; Acts 1878-79, p. 63. 

It is very clear that the indictment is bad for uncertainty. 
It is no objection, however, that the several offenses denounced 
by the statute are stated in the same count disjunctively, orin the 
alternative. They are of the same character, and subject to the 
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same punishment, and may, therefore, be included in the same 
count, under the express provisions of the Code.—Code, § 4798; 
Noble v. State, 59 Ala. 73. 

Under the authority of Grattan’s case, ante, p. 344, we hold, 
that the indictment should have averred the name of the ven- 
dee of the cotton to whom the defendant so/d, bartered or dis- 
posed of it; and it should have averred, either in the alterria- 
tive in the same count, or in a different count, at the option of 
the grand jury, the ownership of the property bought or rece‘ved, 
or else the name of the person from whom it was bought or re- 
ceived, Either of the latter averments is clearly sufficient, and 
both are not required. If these facts were unknown to the 
grand jury, it should have been so expressly stated. These 
averments were necessary to obviate the want of certainty in 
identifying the offense charged, and were exacted by a just re? 
gard for the an: alogies of the law of pleading, as well as of the 
forms prescribed by the Code for analogous cases.—Grattan’s 
Case, sup uae ‘ode, 1876, $ 4824; Form 36, p. 995; Wharton’s 
Pree. 828, 844; 1 Bish. Cr. Proe. gg 548,583; 3 Whart. Cr. L. 
$ 2443: Com. v. Slate, 11G ray, 60. . 

We are of ain that the various exceptions taken to the 
admission of evidence should have been sustained. There is 
no evidence tending to show that George Wiggins was the au- 
thorized agent of th defendant, Russe U1, to violate the law. 't 
may be true that Russell conferred on Wiggins authority to 
purchase cotton in the seed. But this was an act perfectly 
lawful in itself, and was not a crime unless perpetrated «f 
time forbidden by law—* after the hour of sunset and before 
the hour of swnrise of the next sueceeding day.”—Code, 1876, 
$ 4369. Every agency is presumptively a lawful one. If an 
agent be instructed to do an act, he must execute his agency 
in a legal manner, if possible. He possesses no authority 
to perpetrate a crime in obeying the instructions of his princi- 
pal. ‘The law presumes, in the absence of proof to the contra- 
ry, that Russell’s instructions to Wiggins to buy seed cotton, 
were to buy at a time of the day authorized by law, and not in 
the night time when it was unlawful. Hence, the declarations 
of Wiggins, at the time of the purchase, that he was acting as 
the agent of defendant, were inadmissible, without bringing 
home to him the criminal design of his agent. And under the 
same principle, the entire evidence, bearing on the purchase of 
the cotton made by Wiggins, which was without the authority 
of the defendant, should have been excluded from the jury. 
Whart. Cr. Ev. (8th Ed.) §§ 695-96; Secbert v. State, 40 Ala. 
60; Wall v. State, 34 Ala. 262. 

The judgment of the Cireuit Court must be reversed, and 
the cause remanded for further proceedings. 
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DeArman *. The State. 
Indictment Sor Murder. 


1. Murder; conviction of murder in second degree an acquittal of 
murder in the first degree.—A conviction of murder in the second degree 
is an acquittal of murder in the first degree; and, on appeal from the 
judgment of conviction in such case, this court will not consider the rul- 
ings of the primary court on questions relating to murder in the first de- 
gree, as, on a second trial, after reversal and remandment, all distinction 
between the degrees will be wholly immaterial. 

2. Same; failure of court to instruct the jury as to constituents of man- 
slaughter; when free from error.—On the trial of a defendant for murder, 
the failure of the primary court to instruct the jury as to the constituents 
of manslaughter in its general charge is not an error of which he can 
complain on appeal. If he deemed the instructions not full enough on 
any point, he shonid have asked specific instructions ; and failing to do 
so, this court can not consider the question, 

3. Same.—The failure of the primary court to so charge is free from 
error in this case for the additional reason, that the bill of exceptions 
purports to set out all the evidence, and contains no evidence tending to 
show that the offense, if anv was committed, was, or could be man- 
slaughter; the defendant being, under the evidence, either guilty of mur- 
der, or justifiable in the commission of the homicide under the law of 
self-defense. 

4.0 Homicide; self-defense. —Ti a defendant indicted for murder did not 
provoke, or bring on the difficulty, but approached the deceased in an 
orderly and peaceful manner, and the deceased replied angrily and in- 
sultingly, advanced towards him, and placed his hand upon, or in the di- 
rection of his pistol pocket in such manner as to indicate to a reasonable 
mind that his purpose was to draw and fire, the defendant was authorized 
to anticipate him and fire first. ‘ 

5. NSame.—The rule in such case would not be varied, if it should turn 
out that the deceased was in fact unarmed, as the law of self-preservation 
did not require the defendant to wait until the weapon was presented, 
ready for deadly execution ; but he had the right to act on the reasonable 
appearance of things. The danger, however, must have been real, or 
so manifestly apparent as to create a reasonable belief of present impend- 
ing peril to life or limb; and the defendant must not have been instru- 
mental in provoking or bringing it on. 

6. Same; when defendant not required to retre at.—If the accused, with 

no intention of bringing on a difficulty, approached the deceased in a 
peaceable manner, and the deceased made the first hostile demonstration, 
by drawing, or attempting to draw a weapon, or by appearing to do so, 
the appearances coming within the rule declared above; and if the ae- 
cused was jn such proximity to the deceased as to render it hazardous to 
attempt flight ; or if the assault was made with a deadly weapon, and was 
open and direet, and in perilous proximity; then the law would not re- 
quire the accused to endanger his safety by attempted flight. 
7. When plea of self-defense is unavailing.—But if the accused ap- 
proached the deceased for the purpose of bringing on a difficulty with 
him, or had previously formed the design of taking his life, the plea of 
self-defense would be unavailing. 
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8. Malice presumed from use of deadly weapon; burden of proof.—The 
law presumes malice from the use of a deadly weapon, and casts on the 
defendant the onus of repelling the presumption, unless the evidence 
which proves the killing also shows that it was done without malice; 
“in other words, the burden of proving that a homicide was committed 
in self-defense rests on the defendant, unless it can be deduced from the 
facts and circumstances which prove the killing.”’ 

9. Same.—But if the testimony which proves the homicide, proves 
also its excuse or justification, then the burden is not shifted, and the 
defendant need introduce no proof. ; 

10. Homicide; general character of deceased for violence; degrees in. 
Where on the trial of a defendant indicted for murder a witness examined 
on his behalf had testified that he knew the general character of the de- 
ceased for peace, and that, outside of his friends, he was regarded as a 
turbulent and dangerous man, it is error for the court to require the de- 
fendant, on motion of the State, to incorporate in a question propounded 
by him to the witness touching the deceased’s general character for vio- 
lence, the words ‘“‘blood-thirsty,’’ ‘‘quarrelsome,’’ turbulent,’’ ‘‘revenge- 
ful’’ and ‘‘dangerous.’’ There are degrees in a quarrelsome or turbulent 
character; and, the proper predicate of knowledge being laid, the de- 
fendant should be free to ask such legal questions as he may elect to ask. 

11. Cross-examination of witness as to general character; what questions 
permissible.—As character manifests itself by the manner in which one is 
esteemed, spoken of, or received in society, it is always permissible, on 
cross-examination of a witness testifying in reference thereto, to ascer- 
tain the extent of his information, the foundation of his opinion, or the 
data from which he draws his conclusion; and hence, on the trial of a 
defendant indicted for murder, in which the general character of the de- 
ceased for peace was an issue, it is error for the court to refuse to allow 
the defendant, on cross-examination of a witness examined by the State, 
who had testified that the deceased’s general character for peace and 
quiet was good, to ask the witness whether he had not heard of certain 
enumerated acts of violence done by the deceased. 

12. Violent or blood-thirsty character of deceased; when material.—When 
it is doubtful who was the aggressor, the known violent or blood-thirsty 
character of the deceased is a material matter to be considered by the 
jury, as more prompt and decisive measures of defense are justifiable 
against such an assailant. But this principle is confined to defensive 
measures ; and it furnishes no excuse or palliation for aggressive action, 
nor when the difficulty is brought on, or sought by the accused. 

13. Confession; admissibility of.—Held, under the facts shown by the 
evidence in this case, that a confession made by the defendant to an of- 
ficer who had him in his custody, was voluntary and admissible. 

14. Self-defense; when pre vious threats by deceased may be considered in 
aid of. —While previous threats do not make out the plea of self-defense, 
but there must be an actual or apparent present, impending peril to life 
or limb, either so menacing as to render any attempt to escape an in- 
crease of the peril, or such peril as can not reasonably be otherwise 
avoided, before life can be taken even by one who is without fault him- 
self; yet, such threats, if proved, and known to the defendant, should be 
weighed by the jury, with other acts indicating hostility, in determning 
whether the fatal act was done under the reasonable and honest convie- 
tion, that its perpetration was then and there necessary to save the ac- 
cused from the loss of his life, or from suffering great bodily harm. 


Apprat from Calhoun Cireuit Court. 

Tried before Hon. LeRoy F. Box. 

John A. DeArman, the defendant in the court below, was 
indicted for the murder of Seaborn J. Crook, and was tried 
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and convicted of murder in the second degree, and sentenced 
to the penitentiary for the term of twelve years. On the trial 
many witnesses were examined, both for the prosecution and 
the defendant, whose testimony is set out in extenso in the bill 
of exceptions. It was not controverted on the trial that on or 
about 16th August, 1881, early in the morning, the defendant 
killed the dece ased, shooting him with a double-barrel shot-gun, 
the deceased being at the time on the portch of the Jackson- 
ville Hotel, in the town of Jacksonville, in said county, and the 
defendant sitting on his horse, on or near the sidewalk, with 
his gun lying across the saddle in front of him. Nor does it 
seem to have been controverted, that just prior to the killing 
the deceased came out of the store of one Hammond, about 
twenty-tive feet from the door of the hotel, having three breach- 
loading Springfield rifles, went directly to the “hotel, entered 
the hall, the door being the entire width of the hall and open, 
and placed the rifles against the wall of the hall near the door ; 
that while standing there, and about one or two minutes after 
he had so placed the rifles, the defendant rode up to the side- 
walk immediately in front of the hall door, and spoke to the 
deceased. Nor does it appear to have been controverted that 
when the deceased came out of Hammond’s store and started 
in the direction of the hotel, the defendant was sitting on his 
horse in front of a saloon, in sight of the store, and saw the 
deceased when he left the store, and when he entered the hotel. 
When the defendant rode up to the hotel he had “swung 
around him” a hunting horn, and was followed by two dogs. 
The deceased had on a long “duster” at the time he was killed, 
and it appears that he was marshal of the town of Jacksonville. 

There is, however, a conflict in the evidence as to the cir- 
cumstances immediately preceding and attending the killing— 
as to what was then said and done by both parties, and their 
demeanor towards each other. The evidence for the State 
tended to show that when the defendant rode up in front of 
the hotel, he addressed the deceased, who was standing near 
the door, where he had placed the rifles, with his back to the 
defendant, saying, “Seab, can you blow a horn”; or, as stated 
by another witness, “Can I,” or “can you blow a horn”; that 
the deceased then looked back over his shoulder, not turning 
his body, and replied, “Yes”; that the defendant then “rode 
round on the sidewalk” and said, “Won't you go hunting with 
me to-day? You said you would yesterday”; that when this 
question was asked, the deceased turned, and faced defendant, 
and took one step towards him (or, as stated by another witness, 
“Crook walked out two or more steps towards defendant as 
they talked ”;) that as he stepped towards defendant he said, 
“No, judge, I can’t go to-day” ; and as soon as the deceased had 
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said this the defendant shot him, he then being about two and 
a half or three feet from the muzzle of the defendant’s 
gun when it fired; that at the time the gun fired, its 
position, in front of defendant, was not changed, except 
that the muzzle was slightly lowered; that the defendant 
cocked the gun after the conversation began; that at the time 
of the killing, and during the conversation, the deceased had 
only a stick in his hand, which he did not offer or —- to 
use, one end of it being in his hand, and the other on the floor; 
that the defendant made no hostile demonstration whatever 
towards the defendant, and was not armed; and that both the 
deceased and the defendant “spoke mildly and pleasantly,” and 
no change on the face of either of them was discerned prior to 
the shooting, indicating anger, or other bad feeling. The evi- 
dence for the State further tended to show that as the gun fired, 
the defendant was thrown from his horse, it having become 
frightened ; that he immediately got up, came to the place where 
the dead body of the deceased was lying, and said: “I came 
to kill him, and,” with an oath, “I’ve done it”; and that he 
then remounted his horse and rode off in the direction of his 
home. So far as disclosed by the record, the deceased and de- 
fendant had not met that morning prior to their meeting at the 
hotel. 

The defendant read in evidence the deposition of one Cole- 
man, whose testimony in regard to the killing was as follows: 
“IT saw the shooting. Defendant was some distance from the 
hotel, and saw Crook going towards the hotel with three guns, 
and he said he would go and see him about the hunt they were 
talking about. As he approached Crook, he said: ‘Are you 
going to take that hunt with me to-day?’ Crook’s reply was: 
‘No, by God, I am not.’ Defendant then asked him if he 
could blow his horn for his dogs, and Crook said he could not, 
with some other words that I did not understand, at the same 
time running his hands in his pockets. I turned my head 
away, and heard the report of a gun, and I instantly looked 
back and saw defendant getting up—his horse having thrown 
him—and Crook lying dead. . . . Crook had a common 
sized stick in his hand, when the difficulty commenced, but I 
do not know in which hand he hadit. . . . Iam sure 
that defendant asked Crook for permission to blow his horn, 
and Crook answered in an ordinary tone of voice, but short, 
and had a stick in his hand, and was approaching defendant, 
and was in four or five feet of him ie a the gun fired. It 

vas from thirty to sixty seconds from Crook’s answer till the 
gun fired.” The testimony of this witness as to the conversa- 
tion between the defendant and deceased, just prior to the kill- 
ing, is corroborated by the testimony of other witnesses exam- 
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ined by the defendant. Another witness for the defendant tes- 
tified, among other things, as follows: ‘** When defendant rode 
up Crook advanced towards him. I heard each of them say 
something, but I could not understand what they said When 
Crook advanced on defendant, his right hand was on his hip, 
and under his coat, and the gun fired almost immediately after 
he started.” Another witness for the defendant testitied, 
among other things, that about the time Crook had put the 
rifles against the wall in the hall of the hotel, * the defendant 
rode up and spoke to him. He said something about going 
hunting, and Crook answered, xo. Defendant then said some- 
thing about a horn, and as Crook answered him, he (Crook) ad- 

vanced towards defendant, and threw his right hand behind 
him like he was going to get something, and then the gun fired 
and both fell.” The defendant also examined one Brown as a 
witness who testified, in substance, among other things, that he 
saw the deceased about sunrise of the morning of the killing, 
and heard him say that he would kill defendant, if he came to 
town that day; and that shortly afterwards, and a few minutes 
before the killing, witness told defendant what the deceased had 
said, and “told him he had better look out.” Testimony was 
also offered by the defendant tending to show that the deceased 
had a pistol in his pocket, and that he had his hand on it, when 
he was killed. It was not shofn that the deceased made any 
effort to use any one of the rifles which he’ had carried to the 
hotel. 

The State was allowed, against defendant’s objection, to 
prove by one Lee, a deputy sheriff, a confession made to him 
by the defendant. upon, in substance, the following prelimina- 
ry proof: When the defendant rode off in the direction of his 
home after killing Crook, several armed persons followed for 
the purpose of arresting him. Three of the number found 
him in a field near his house, about two miles from Jacksonville, 
with his gun, and drew their guns on him. About this time 
the witness Lee and others came up, and the defendant said to 
him: “You are an officer and a gentleman. Don’t let these 
men hurt me.” He was arrested by Lee without resistance, 
and earried back to Jacksonville, he and Lee riding in a buggy, 
with some of the crowd in the rear and some in front. After 
going a short distance the witness said to the defendant: “I am 
sorry you have got into trouble ;” and thereupon the defendant 
made the confession which was as follows: “The defendant 
said he had done wrong; that he expected they would hang 
him or penitentiary him, and that he did not care ad—n which ; 
that he did not intend to employ a lawyer; and that he had 
consulted his family about it last night, ‘and it was all right.” 
He also said in the same conversation that “Seab Crook [the 
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deceased | had beat him up and broke two of his ribs, and that 
he was an old man.” It was also shown that no threats or in- 
ducements were made against, or offered to the defendant be- 
fore he made the confession. Tothe ruling of the court on the 
admissibility of the confession the defendant excepted. 

The defendant also reserved exceptions to the refusal of the 
court to allow one of his witnesses to answer the following 

uestions: (1) “State whether or not you saw Crook have de- 
fondant in custody on Monday evening before the killing ;” (2) 
“Did you see Crook strike DeArman on that Monday even- 
ing ;” (3) “ Did you see Crook kick DeArman into the eala- 
boose that evening;” (4) “ Was there or not for many years a 
family feud between Crook’s family” and that of the defend- 
ant. Numerous other exceptions were reserved by the defend- 
ant to the rulings of the court on questions of evidence. The 
facts touching those discussed by this court are sufticiently 
stated in the opinion. 

Several exceptions were reserved by the defendant to parts 
of the — charge of the court; and among them were the 
following: 6. “If, under these rules, you find from the evi- 
dence that the homicide was not in self-defense, then evidence 
— if there be such—of threats previously made by Crook against 
the defendant, and evidence of Crook’s bad character for ] peace 
“ quiet can afford no palliation or extenuation of the offense.’ 

In substance, that if the jury find that the killing was in 
self. defense, or if from the evidence they have a re: asonable 
doubt as to whether or not the killing was in self-defense, they 
should look, in connection with the other evidence, to the evi- 
dence in relation to Crook’s bad character as a dangerous, blood- 
thirsty, revengeful, overbearing, reckless man, or his general 
character for peace and good order, and to any evidence of 
threats previously made by Crook, in determining the real or 
apparent danger to DeArman, impending at the time of the 
killing, and the real or apparent necessity for slaying Crook, in 
order to save himself from death or grievous bodily harm. The 
general charge fails to instruct the jury as to the constituents 
of manslaughter. 

The defendant also duly reserved exceptions to the rulings of 
the court in refusing to give four charges requested by him. 
The opinion only renders it necessary to set out the first of these 
charges, which is as follows: “The danger that will excuse 
one for killing another need not be real or actual. It may now 
be known that all the appearances of danger were false, and 
Crook never intended to do defendant any harm, and that he 
did not have a pistol; yet, if the jury believe from all the evi- 
dence in this case, that the appearances of danger surrounding 


the defendant at the time were such as to produce a reasonable 
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belief in the mind of the defendant, that his life was in danger, 
or that he was about to suffer great bodily harm; and that there 
was no other reasonable means at the time open to the defend- 
ant to avoid the danger, but by taking Crook’s life—the de- 
fendant being without fault at the time-—the law holds him 
harmless, and the jury must acquit him, although Crook may 
have had no pistol.” The second charge requested by the de- 
fendant, and refused, also embodied instructions on the doc- 
trine of self-defense. 

At the request of the State, the court charged the jury, ¢nter 
alia, as follows: 1. “When life is taken by the intentional 
use of a deadly weapon, the law presumes that the killing was 
malicious, unless the evidence establishing the killing also 
shows circumstances of justification, mitigation, or excuse, 
which overturn that presumption.” 4. ‘“ Where the question 
of self-defense arises from the evidence, the jury can not con- 
sider evidence of threats made against the defendant by the de- 
ceased prior to the killing.” 6. “ When a defendant sets up 
self-defense in justitication or excuse of a killing, the burden of 
proof is upon him to show to the jury by the evidence, that 
there was a present, impending danger, real or apparent, to life 
or limb, or of grievous bodily harm, from which there was no 
other probable. means of escape; and the slayer must not have 
been the aggressor.” 8. “If the evidence fails to show that, 
at the time of the shooting, Crook made any hostile demonstra- 
tion towards DeArman, then the jury can not consider any evi- 
dence of threats made by Crook against DeArman, or evidence 
of Crook’s bad character.” To the giving of these charges the 
defendant separately excepted. 

The rulings above noted are here, among others, assigned as 
error. 


Denson & Disgrre, and Parsons & Parsons, for the ap- 
pellant. (1) Although the defendant was convicted of mur- 
der in the second degree, yet an erroneous charge upon murder 
in the first degree will operate a reversal. Error without in- 
jury does not. apply in Alabama in cases of this magnitude. 
Mitchell v. State, 60 Ala. 28-35. (2) The court erred in re-' 
— to give the first written charge of the defendant.— Cross 

», State, 63. Ala. 40; Jordan v. State, 11 Tex. (Ct. of Ap.) 435. (3) 
The court erred in refusing to give the second charge asked by de- 
fendant.— Bohannon v. State, 8 Bush. 482; State v. Kennedy, 7 
Nev. 374; Foster v. State, 11 Tex. (Ct. of Ap.) 105 ; Jordan ». 
State, Ib. 435; Kendall v. State, oc hg (Ct. of Ap.)577; Erwin - 
State, 23 Amer. Rep. 733; Runyan v. State, 26 Amer. Rep. 52 
Roscoe’s Cr. Ev. 767, et seq; Eiland v. State, 52 Ala. 332. (4) The 
presumption of malice-from the use of a deadly weapon is derived 
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from the common law ; and hence, murder in the second degree 
in Alabama being murder at common law, the grade of murder 
that is presumed from the use of such weapon is murder in the 
second degree. The law never presumes a killing murder in 
the tirst degree ; but the presumption that is indulged from the 
act of killing i is murder in the second degree.— Wil/is'v. Com- 
monwealth, 32 Gratt. 929; Sehlencker v. State, 9 Neb. 303; 
Preuit v. State, Neb. 377 ; Milton v. State, 6 Neb. 136 ; Cases 
on Self-Defence, 511; State v. Evans, 65 Mo. 574; State »v. 
Gassert, 65 Mo. 352. (5) The court erred in not charging the 
law of manslaughter. There was sufficient evidence to authorize 
such acharge. This being true, it was then the imperative duty 
of the court to charge on the law of manslaughter. The court, 
in such case, has no right to assume there was malice; this is 
peculiarly a question for the jury —3 Wharton’s Crim. Law, 
§ 3163; State v. Judge, 58 Ala. 407; State v. Banks, 73 Mo. 

592; State v. Branstetter, 65 Mo. 149; Lane v. Commonwealth, 
59 Pa. St. 371. (6) There was manifest error in refusing to 
allow the defendant to ask the witnesses, Bush and others, ex- 
amined by the State for the purpose of showing that the de- 
ceased had a good character for peace and quiet, on cross-ex- 
amination, the several questions propounded to them, for the 
purpose of testing their knowledge of such character. eo 
v. State, 67 Ala. 67; 1 Best on Ev. § 261; 22 Ala. 39. (7) 
The court erred in admitting the confession testitied to by the 
witness Lee.— Brister v. State, 26 Ala. 107; Aiken v. State, 35 
Ala. 399; Young ae Griffin wv. State, 68 Ala. 569. (8) The 
court erred in requiring the defendant to incorporate into the 
question propounded to Thomas Pelham, as to the eharacter of 
the deceased for violence, the terms “ quarrelsome,” ‘“ revenge- 
ful,” “turbulent,” and “dangerous.” A man may be of bad 
character for peace and quiet, generally known to be so; and 
yet, he may not be generally known as a revengeful, quarrel- 
some, turbulent, and dangerous man. (9) Other points raised 
by the record, but aot passed on by this court, discussed. 


H. C. Tompkins, Attorney-General for the State. (No brief 
came to the hands of the reporter.) 


STONE, J.—The defendant was indicted for murder, and 
convicted of murder in the second degree. This was an ac- 
quittal of murder in the first degree, and the prisoner can not 

ain be tried for that highest grade of felonious homicide. 
In Mitchell v. State, 60 Ala. 26, we detined the constituents of 
murder in the first degree, aud drew the distinction between 
that and murder in the second degree. We adhere to what we 


there said, and will not repeat it. We will not consider any 
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questions raised by this record, relating to murder in the first 
degree. In any future trial of this case, all distinction between 
murder in the first degree and murder in the second degree 
will be wholly immaterial and irrelevant. If the defendant is 
guilty of murder at common law, as declared in our rulings 
thereon, and if it is proven with that measure of proof the 
law exacts in criminal cases, then the jury should find him 
guilty of murder in the second degree, for they can go no 
higher. In such finding, they must fix the duration of im- 
prisonment in the penitentiary, not less than ten years. 

It is objected in behalf of the accused, that the Circuit Court 
should have instrueted the jury as to the constituents of man- 
slaughter, and that the failure to do so is an error of which ap- 
pellant can complain. There are two answers to this: First, 
if the accused deemed the instructions not full enough on any 
point, he should have asked specitic instructions ; and ‘failing to 
do so, we can not consider the question ; second, the bill of 
exceptions purports to set out all the evidence, and we fail to 
discover any testimony tending to show the offense, if any was 
committed, was, or could be, manslaughter. The defendant 
was either guilty of murder, or he slew the deceased in self-: 
defense. One phase of the testimony tends to prove a most 
causeless murder. If the jury are convinced beyond all reason- 
able doubt, that this version is the true one, then the defendant 
should be pronounced guilty of murder. On the other hand, 
there is other testimony tending to show that the first hostile 
demonstration was made by the ‘deceased. If the j jury believe 
the defendant did not provoke, or bring on the difficulty ; ; that 
he approached the piazza, on which deceased was standing, in an 
orderly and peaceful manner; that deceased replied to hima angrily 
or insultingly, advanced towards him, and placed his hand upon, 
or in the direction of his pistol-pocket, in such manner as to in- 
dicate to a reasonable mind that his purpose was to draw and 
tire; then the defendant was authorized to anticipate him, and 
tire first ; and the rule would not be varied, if it should turn out 
the deceased was in fact unarmed. The rule of self-defense in 
such cases is, that persons may and must act on the reasonable 
appearance of things ; for the law of self-preservation would be 
very incomplete, if persons thus menaced were required to 
wait until the weapon was presented, ready for deadly execu- 
tion. The danger, however, must be real, or so manifestly ap- 
parent, as to create a reasonable belief of present impending 
peril to life or limb; and the accused must not have been in- 
strumental in prov oking or bringing it on.—Z/ngram v. State, 
67 Ala. 67; Leonard v. State, 66 Ala. 461; Cross v. State, 63 
Ala. 40. So, if the accused approached the deceased for the 
purpose of bringing on a difficulty with him, or had previously 
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formed the design of taking his life, then the plea of self-de- 
fense is unav: ailing. If the accused, with no intention of bring- 
ing ona difficulty, approached the deceased in a pe: aceable man- 
ner, and the deceased made the first hostile demonstration, by 
drawing, or attempting to draw a weapon, or by appearing to 
do so, under the rules declared above; and if the accused was in 
such proximity to the deceased as to render it hazardous to at- 
tempt flight; or if the assault was with a deadly weapon, and 
was open 1 and direct, and in perilous proximity, then the law 
would not require the accused to endanger his safety by at- 
tempted flight.—Storey v. State, ante p. 329. The law is a reason- 
able master, and has equal regard for every human life under 
its jurisdiction. It recognizes love of life as‘a natural and legit- 
imate sentiment; and while it can not be moulded or controlled 
by notions of chivalry, it permits every one who is without 
fault, and who has adopted every reasonably safe expedient to 
avert the necessity, to take the life of his assailant, rather than 
to lose his own. The Divine law does not require us to love 
our neighbor better than ourselves. 

In Hadley v. State, 55 Ala. 31, we said: “The law pre- 
sumes ard from the use of a deadly weapon, and casts on 
the defendant the onws of repelling the presumption, unless the 
evidence which proves the killing shows also that it was done 
without malice.” In other words, the burden of proving that 
a homicide was committed in self-defense rests on the defend- 
ant, unless it can be deduced from the facts and circumstances 
which prove the killing. We adhere to that doctrine. 

Thomas Pelham testitied for defendant that the deceased, Crook, 
outside of his friends, was regarded asa turbulent and dangerous 
man. He had testified he knew Crook’s general character for 
peace. The court thereupon, on motion of the prosecution, 
“required the defendant to incorporate in the question as to 
Crook’s character the words “ blood-thirsty,” ‘“ quarrelsome,” 
“turbulent,” “revengeful,” and “dangerous.” We are not 
sure we understand this exception. If the court instructed the 
counsel that he could not interrogate the witness as to Crook’s 
character for violence, unless he asked him whether or not he 
had the character of being “ blood-thirsty, quarrelsome, tur- 
bulent, revengeful and dangerous,” then the rule was too exact- 
ing. A man-may have a bad character for peacefulness, with- 
out possessing all the vicious qualities enumerated. There are 
degrees in a quarrelsome, or turbulent character, and, the proper 
predicate of knowledge being laid, counsel should be free to 
ask such legal questions as he may elect to ask. 

W. F. Bush and others, rebutting witnesses for the State, 
had testified that Crook’s character for peace and quiet was 
a They were then asked whether they had not heard of 
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several enumerated acts of violence done by Crook. The wit- 
nesses were not allowed to answer these questions. In this the 
Cireuit Court erred. Character, in this connection, is the esti- 
mate which the public places on the person, the subject of the 
inquiry ; his reputation. When a witness is called to testify in 
regard to it, he must not speak of or from his individual knowl- 
edge of the acts or conduct of the person inquired about. His 
reputation or standing, whether good or bad, is the matter to 
be deposed to. Character is the estimation in which one is held 
by the public who know his standing. Thus, one may have the 
reputation of being peaceable or quarrelsome, harmless or 
dangerous and blood-thirsty, truthful or the contrary, honest or 
dishonest. A witness, having knowledge of this estimate in 
which such person is held by the public, may testify as to his 
reputation or character, although he may have no personal 
knowledge that he is peaceable, truthful, honest, or the contrary. 
On cross-examination a witness as to character may be interro- 
gated as to the foundation of his opinion. And, as character 
manifests itself by the manner in which one is esteemed, 
spoken of, or received in society, it is always permissible, on 
cross-examination, to ascertain the extent of the witness’ infor- 
mation, and the data from which he draws his conclusion. The 
weight of such testimony must depend largely on the reason- 
ableness of the conelusion the witness draws from the premises 
as he may depose to them.—/ngram v. State, 67 Ala. 67. 

As we have heretofore said, there was some testimony tend- 
ing to show that immediately preceding the killing Crook made 
a hostile demonstration by moving towards the defendant, and 
moving his right hand towards his hip pocket. If the move- 
ment forward indicated a hostile purpose, and if the jury be- 
lieve, as facet, that Crook did tirst make a movement as if to 
draw a pistol, or if the testimony generates a reasonable doubt 
whether or not Crook first made such movement as if to draw, 
then the defendant should not be convicted of murder, unless 
they tind he had previously made up his mind to take Crook’s 
life, or that he sought or provoked the altercation. Previously 
formed design on defendant’s part, or any step taken to bring 
on the difficulty, if found to exist, will deny to him the right to 
the plea of self-defense. In this connection, the testimony of- 
fered to prove the violent or dangerous character of the de- 
ceased, if believed, should be considered. On all doubtful 
questions as to who was the aggressor, the violent or blood- 
thirsty character of the deceased, if such be his character, en- 
ters into the account. More prompt and decisive measures of 
defense are justified, when the assailant is of known violent and 
blood-thirsty nature. But this principle is confined to defensive 
measures. It furnishes no excuse or palliation for aggressive 
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action, nor when the difficulty is brought on, or sought by the 
accused. The principles we have just announced have refer- 
ence to the clauses of the general charge, which are made the 
6th and 7th exceptions of the defendant. They should be 
moditied according to these views. Let us not be misunder- 
stood. If the accused had the previously formed design to take 
Crook’s life, and carried it into effect pursuant thereto, or if 
he provoked the dittculty, then Crook’s character for violence, 
no matter how clearly proved, will avail him nothing. 

In what we have said, we have declared the law in reference 
to both phases of the testimony. This it is the duty of the 
court to do, no matter what he may conceive to be the relative 
weight of the testimony on the opposing sides. With that he 
has nothing to do. The jury alone pronounce on the weight of 
testimony, and under their solemn oaths render their verdict, 
according to their findings of fact, and the law as declared to 
them by the court. 

We decline to consider the exception numbered 1 to the 
general charge, but leave that question open, as no inquiry of 
murder in the first degree will arise on another trial. It affirms 
that murder, intentionally committed pursuant to a form design 
to take life, is the equivalent of a willful, deliberate, malicious 
and premeditated killing, and falls within the first degree. We 
are not prepared to say this is error, but we need not decide it. 
See Mitchell v. State, supra. It would clearly be murder, and 
we do not understand that to be controverted. That is enough 
for this case. 

We do not think the Cireuit Court erred in admitting the 
confessions testified to have been made to E. G. Lee, while he 
was returning with the prisoner to Jacksonville after the arrest. 
No threats, promises, or hostile demonstration was made, at all 
calculated to induce the confessions, made as they were testified 
to have been. The prisoner evidently looked upon Lee, who 
had him in custody, as his protector, and we fail to discover in 
the circumstances any evidence of threats made, or inducements 
held out, which could, in the slightest degree, induce the con- 
fession alleged to have been made. According to the evidence, 
the confession was voluntary. 

The first charge asked by defendant asserts a correct propo- 
sition of law, and should have been given. The second charge 
asked contains, as one of its postulates, that “Crook advanced in 
the direction of the defendant with a gun or guns.” The tes- 
timony tends to show the guns were standing in the hall of the 
hotel, and there is no testimony that Crook then had a gun or 
guns. This charge was rightly refused for this reason, if for 
no other.—Zyree v. Lyon, 67 Ala. 1; 1 Brick. Dig. 338, § 41. 
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Defendant’s charges 3 and 4 relate to murder in the first degree, 
and need not be considered. 

The 4th charge given at the instance of the State was mis- 
leading, and should not have been given. True, previous 
threats do not make out the plea of self-defense. There must 
be an actual or apparent present, impending peril to life or 
limb, either so menacing as to render any attempt at escape but 
an increase of the peril, or such peril as can not reasonably be 
otherwise avoided, before life can be taken, even by one whois 
without fault in the premises. But previous threats, if proved, 
and known to the actor, should be weighed by the jury, in de- 
termining whether the accused acted under the reasonable con- 
viction of present, imminent peril. Of themselves, threats 
previously made are insufficient; but they should be weighed 
with other acts indicating hostility, in determining whether the 
fatal act was done under the reasonable and honest conviction 
that its perpetration was, then and there, necessary to save the 
accused from the loss of his life, or from suffering grievous 
bodily harm. But this doctrine must be taken with what is 
said above. If the accused sought or provoked the difficulty, 
orif he availed himself of it as a pretext for executing a design 
previously formed to commit the homicide, then this would not 
be self-defense, but murder. The Sth charge given declares the 
correct rule as to when previous threats are to exert no influence 
with the jury. 

The 6th charge given omits one qualifying clause. True, 
self-defense, as a rule, must be proved by the defendant. In 
other words, the onus is on him to make it good. But the rule 
has an exception. If the testimony which proves the homi- 
cide, proves also its excuse or justification, then the burden is 
not shifted, and the defendant need introduce no proof. 

There are many exceptions in this case, and every step in the 
contest seems to have been severly combatted. We have found 
no errors, save those above pointed out. 

Reversed and remanded. Let the accused remain in custody, 
until discharged by due course of law. 


Ex parte The State of Alabama. - 


Application by Attorney-General for Mandamus to compel the 
Circuit Court to re-instate Criminal Cause on Docket. 


1. Removal of causes from State to Federal courts ; Section 641 of U. 
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S. Revised Statutes construed.—Section 641 of the Revised Statutes of the 
United States, providing for the removal into the Federal courts of civil 
suits or criminal prosecutions commenced in a State court against any 
yerson who is denied, or can not enforce therein any right secured to 
tim by any law providing for the equal civil rights of citizens of the 
United States, etc., was intended only to afford protection against an in- 
fringement of the equal rights of citizens of the United States by State 
action, and by that action alone; and does not refer “to other obstrue- 
tions of right, such as personal or class prejudice, or political feeling and 
the like.”’ 

2. Same.—Hence, the existence, in the locality in which an indict- 
ment for crime may be found against a colored person, of a sentiment 
and prejudice hostile to him because of his race and color, is not a cause, 
under that statute, for the removal of the indictment for trial from the 
State to the Federal court. 

3. Same; jurisdiction of State court not ousted by the mere filing of an 
application for removal.—The jurisdiction of the State court is not ousted 
by a mere application for the removal of a cause, civil or criminal, pend- 
ing therein, toa Federal court; but it is only when the application is in 
proper form, conforms to the act of Congress authorizing the removal, 
and states facts bringing the case within the provisions of the act, that 
it becomes the duty of the State court to yield obedience to the para- 
mount law, and to cease the exercise of its original jurisdiction. 

4. Same; jurisdiction of State court to pass ona pplication for removal, 
The State court, in such case, has an cnamedionel jurisdiction to deter- 
mine, upon the application for the removal, whether a case was thereby 
presented which required that it should cease jurisdiction and transmit 
the cause to the Federal court for final trial; but its determination of 
that question is subject to the jurisdiction and judgment of the Federal 
court, when the case finds its way into that court. 

5. Same; jurisdiction of Federal court to pass on question of removal ; 
effect of its determination.—When the case has been, by the order of the 
State court, transmitted to the Federal court, upon that court devolves 
the duty of determining its own jurisdiction. In determining this ques- 
tion, it is not concluded or affected by the judgment of the State court 
having original jurisdiction: and the conclusion of the Federal court, 
that the application does not give it jurisdiction, and its judgment re- 
manding the cause to the State court, is binding upon the latter court. 

6. Same; condition of cause on remandment by the Federal to the State 
court.—In such case, the Federal court not having acquired, the State 
court could not lose, jurisdiction by the erroneous order of removal ; and 
hence, when the cause is remanded to the State court, it isin the same 
plight and condition as it was in, when the order of removal was en- 
tered. 

7. When erroneous order of removal of a prosecution pending in a State 
court to Federal court does not operate a discontinuance.—Where a State 
court, on the application of a defendant in a criminal case pending 
therein, founded on Section 641 of the U. 8S. Rev. Statutes, erroneously 
entered an order removing the cause to the Federal court, and afterwards 
that court declined to take jurisdiction, and remanded the cause to the 
State court, the failure of the latter court to proceed in the prosecution, 
or to enter continuances or other orders in the cause, while it was await- 
ing disposition in the Federal court, and until that court made the order 
of ‘remandment, does not work a discontinuance. 


Application to this court by the Attorney-General for Man- 
damus to the Circuit Court of Lawrence county, to compel the 
vacation of an order striking a criminal cause from the docket, 
and its restoration thereon for trial. 
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Ii. C. Tompkins, Attorney-General, for the State. 
W. Coorrer, and W. P. Currwoon, contra. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The facts shown by the transcripts of 
records accompanying the motion are, that at the fall term, 
1874, of the Cireuit Court of Lawrence county, one William 
Richardson was indicted for an assault with intent to murder. 
At the fall term, 1875, he presented a verified petition, stating 
that he was a man of color, and, because of a hostile public 
sentiment and prejudice, he could not in that ‘court obtain 
justice and the equal protection of the laws; wherefore he 
prayed that the cause be removed for trial to the Cireuit Court 
of the United States, sitting at Huntsville, for the Northern 
District of Alabama. Thereupon an order was entered, re- 
moving and transferring the cause to the Federal Court. In 
that court, at the April t term, 1876, a judgment was entered, 
reciting that the petitioner appeared by his counsel, and no 
prosecutor appearing, came a jury who returned a verdict in 
favor of the defendant (the petitioner), and adjudging that he 
go hence without day. Onasubsequent day of the same term, 
an order was entered recalling and vacating this judgment as 
having been improvidently entered, and untrue in its recitals, 
and re-instating the cause on the docket. The cause was from 
term to term thereafter continued, the defendant appearing, 
until the fall term, 1880, when an order was entered, remand- 
ing the cause to the Circuit Court of the county of Lawrence. 
In that court, subsequent to the order of removal, entered at 
the fall term, 1875, there were no orders or proceedings in the 
cause until the order of remandment was made, when, at the 
spring term, 1881, there was an order of continuance, and at 
the fall term, 1881, the defendant not appearing, a judgment 
nist was entered on his recognizance against him and his bail. 
At the fall term, 1882, the defendant appeared and moved that 
the cause be stricken from the docket, because of the order of 
removal and the proceedings had in the Federal Court. The 
motion was granted, and the cause was stricken from the docket. 
The Attorney -General, on behalf of the State, now moves for a 
mandamus, to compel the vacation of the order striking the 
cause from the docket of the Circuit Court, and its restoration 
for trial. 

It is declared by section 641 of the Revised Statutes of the 
United States, that civil suits or criminal prosecutions com- 
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menced in any State court against any person who is denied or 
ean not enforce in the judicial tribunals of the State, or in the 
part of the State where such suit is pending, any right secured 
to him by any law providing for the equal civil rights of citi- 
zens of the United States, or of all persons within the jurisdic- 
tion of the United States, may, upon the petition of such per- 
son, filed in the State Court, at any time before the trial, or 
final hearing of the cause, stating the facts and veritied by 
oath, be removed for trial into the next Cireuit Court of the 
United States to be held in the district where it is pending, 
ete. Upon,the filing of such petition, it is declared, all further 
proceedings shall cease, and shall not be resumed except as is 
provided for in the statute. The first material inquiry now 
presented is, whether the application filed in the Cireuit Court 
disclosed a case or a state of facts authorizing a removal of the 
prosecution, arresting the jurisdiction of that court, and trans- 
ferring jurisdiction to the Cireuit Court of the United States. 
And that inguiry resolves itself into the question, whether the 
existence, in the locality in which an indictment for crime may 
be found against a colored person, of a sentiment and prejudice 
hostile to him because of his race and color, the laws of the 
State securing to him full protection of all his rights, and the 
State through none of its agencies denying to him equal pro- 
tection under the laws, is a cause for removal of the indictment 
for trial from the State to the Federal court. |The question is 
settled negatively. ‘The statute was intended only to afford 
protection against an infringement of the equal rights of citi- 
zens of the United States by State action, and by that action 
alone. It does not refer “to other obstructions of right, such as 
personal or class prejudice, or political feeling and the like.” 
State v. Gaines, 2 Woods, 342; Virginia v. Rives, 100 U.S. 
313; Thomas v. State, 58 Ala. 365. 

The petition not disclosing a cause for the removal of the prose- 
eution to the Federal court, the order of removal was erroneous. 
Andif subsequently the order had been recalled as improvident, 
and the court had proceeded as if it had not been made, it may 
be that its proceedings would not have been pronounced void. 
The jurisdiction of the State court is not ousted by a mere ap- 
plication for the removal of a civil cause, or of a criminal prose- 
cution to a Federal court. It is only when the application is 
in proper form, conforms to the act of Congress kaiien the 
removal, stating facts bringing the case within the provisions 
of the act, that it becomes the duty of the State court to yield 
obedience to the paramount law, and to cease the exercise of its 
original jurisdiction. It may err either in determining that the 
application presents a case in which it ought, or ought not to 
cease its original jurisdiction; the determination is subject to 
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the jurisdiction and sentence of the Federal court, when the 
ease tinds its way into that court. The Federal court must de- 
termine its own jurisdiction, and whatever it may determine is 
the law of the court of the State. The Cireuit Court of the 
State had unquestioned jurisdiction of the indictment found by 
its own grand jury, a constituent element of the court, and had 
as unquestioned jurisdiction to determine upon the application 
of the accused, whether a case was presented which required 
that it should cease jurisdiction and transmit the cause for final 
trial to the Federal court. An error of judgment the court 
could commit in refusing, or in granting the application ; the 
error was capable of correction. The prosecution having been 
by the order of removal transmitted to the Federal court, upon 
that court deyolved the duty of determining its own jurisdie- 
tion. It was not concluded or affected by the sentence of the 
State court having original jurisdiction. The court by its or- 
der of remandment having determined that it had not jurisdie- 
tion, and that order remaining unreversed, and, not having been 
reversed, being unimpeachable, when the cause reached the 
State court again, it was in the same plight and condition in 
which it was when the erroneous order of removal was entered. 
The removal to the Federal court not being authorized by law, 
the case not being of the class in which by removal that court 
could acquire jurisdiction, the only order or judgment it could 
pronounce, which is of legal validity, was the order or 
judgment of remandment. The Federal court not acquiring, 
the State court could not lose jurisdiction.—Aker/y v. J “illae, 
24 Wis. 165; 1 Amer. Rep. 166, 

The failure of the State court to proceed in the prosecution 
while it was awaiting disposition in the Federal court, and un- 
til that court made the order of remandment, did not work a 
discontinuance. <A discontinuance at common law was detined 
as a gap or chasm in the proceedings occurring after suit brought. 
It was a failure to continue the cause regularly from term to 
term, and if there were any lapses, or want of continnances, the 
parties were out of court. The plaintiff having left a gap or 
chasm in the proceedings, the defendant was not under the 
duty of further attendance upon the court. In its strictness it 
never obtained in our practice, and is inconsistent with the 
practice of continuing causes by a general order, and with the 
presumption of continuances, though not entered until the re- 
cord shows the cause has been disposed of otherwise. There 
must here be some positive action by the plaintiff, by which a 
cause is taken from, and remains off the docket of the court, to 
work a discontinuance.—Drinkard v. The State, 20 Ala. 9; 
Ex parte Remson. 31 Ala. 270. The order of removal being 
improvident, though the cause was not regularly continued on 
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the docket of the State court, a discontinuance was not pro- 
duced. The case could not be lost in its passage between the 
two courts.—Germania Fire Ins. Co. v. Francis, 52 Miss. 457. 
Upon the case as now presented, we are of opinion the order of 
removal made by the Cireuit Court of the State was erroneous 
and improvident ; its only effect was the declination of the court 
for the time to proceed further; and when the error of the or- 
der was ascertained and declared by the sentence of the Federal 
court remanding the cause, it’ was the duty of the State court 
to receive jurisdiction, and proceed as if the erroneous order 
had not been made. In the case last cited, it is said: “An 
order for removal in a cause not embraced by act of Congress 
is void, and has no effect in legal contemplation, and although 
its practical effect may be an interruption, improperly, of the 
prosecution of the cause in the State court, the cause is to be 
considered as having been all the time pending in the State 
court, which delayed to see if the United States court would 
take jurisdiction, and, finding it would not, proceeds to try the 
case thus remitted to it as though no interruption had occurred.” 

The Cireuit Court erred in striking the cause from the 
docket, and a rule n¢s/ must issue directed to the judge presid- 
ing, requiring him to sliow cause why a peremptory mandamus 
should not issue. 


Pilgreen v. The State. 


Indictment for Sale of Spirituous, Vinous or Malt Liquors 
contrary to Local Statute. 


1. Contract of sale of specific chattels ; when complete.—A sale of spe- 
cific chattels in the possession of the seller is complete, and the title 
passes to the purchaser, when the parties agree upon the terms of sale, 
although the actual possession may not pass, and the purchaser may not 
be entitled to it, until he pays the price, or performs some other like stip- 
ulation. 

2. Same ; delivery to common carrier.—A delivery of goods to a car- 
rier for the buyer, in accordance with his specific request, is a delivery to 
the buyer. 

3. Same; relation of the common carrer to the parties.—When goods 
are forwarded through an express company, by instructions of the pur- 
chaser, marked ‘‘C. O. D.,’’ the carrier is the agent of the purchaser to 
receive the goods from the seller, and the agent of the seller to collect the 
price from the purchaser; and the sale is complete when the goods 
are delivered to the carrier. 

4. Local statute prohibiting sale of intoxicating liquors ; when sale not 
violative of. —A sale, to be in violation of a local statute, making it un- 
lawful ‘‘ to sell, etc., spirituous, vinous, or malt liquors,’’ within a desig- 
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nated locality, must be made in that locality; and hence, a sale, passing 
the title, made in a different locality, where the liquor is set apart and 
delivered to an express company, to be by it transported into the terri- 
tory covered by the statute, and there delivered to the buyer, is not with- 
in the words or spirit of the statute, although the liquor is sent ‘“ C. O. 
D.,”’ by instrnetions of the buyer, and he pays the price therefor on de- 
livery. 

Arreat from Shelby Cireuit Court. 

Tried before Hon. Samver H. Sprorr. 

The facts are sufficiently stated in the opinion. 


Cons, Witson & Wirson, and Bowpen & Kwox, for appel- 
lant. (No brief came to the hands of the reporter.) 


Il. C. Tompxiys. Attorney-General, for the State. The title 
to the liquor sold never passed out of Pilgreen until its delive- 
ry, at Columbiana, to the consignee. The expressman was the 
agent of defendant for the delivery ‘of the liquor and collee- 
tion of the price. If any damage had been done to it, or if it had 
been lost in the possession of the carrier, Pilgreen alone could 
have maintained an action for such loss or injury.—Hutchinson 
on Carriers, $$ 389-94. 


BRICKELL, C. J.—The indictment was found, and the con- 
viction had, under a special statute, rendering it unlawful “to 
sell, give away, or otherwise dispose of any spirituous, vinous, 
or malt liquors, or intoxicating bitters within tive miles of the 
Methodist, Baptist, or Presbyterian churches of Columbiana,” 
and in other designated localities—Pamph. Acts, 1880-81, p. 
148. The facts of the case were undisputed, and were agreed 
upon by the solicitor representing the State, and by the de- 
fendant and his counsel. The defendant was a licensed whole- 
sale and retail dealer in spirituous, vinous and malt liquors, en- 
gaged in and doing business at Calera, a town in Shelby county, 
twelve miles from the town of Columbiana, the county site. 
He received by mail an order from one Dollar, requesting that 
he would send to him at Columbiana a half—gallon of whiskey, 
by the Southern Express Company, a common carrier between 
Columbiana and Calera. marked C. O. D. These letters im- 
ported that it was the duty of the express company to receive 
the price on delivery of the whiskey. The defendant filled the 
order at Calera, there delivered the whiskey to the express com- 
pany, and by the company it was delivered to Dollar at Colum- 
biana, where he paid the price and all charges to the company, 
from whom the defendant received the price at Calera. In- 
structions were given and refused; these we do not consider sepa- 
rately or critically. The case was really before the Cireuit Court 
as if the jury had made a special finding of these facts, leaving 
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the court to render judgment upon them. The effect of the 

instructions given was, that Columbiana was the place of sale, 

and that it was a violation of the statute. 

These instructions proceeded probably on the hypothesis, that 
the sale was not complete, until there was a delivery of the 
whiskey at Columbiana, and the price there paid by the pur- 
chaser to the express company. <A sale is defined by Mr. Ben- 
jamin, as “a transfer of the absolute or general property in a 
thing fora price in money.” In Falls v. Gaither, 9 Port. 605, 
this court adopted the definition, or rather description of the 
contract as given by Ch. Kenr: “A transfer of chattels from 
one person to another for a valuable consideration, and three 
things are requisite, viz: The thing sold, which is the object of 
the contract; the price, and the consent of the contracting par- 
ties.” Upon all sales of specific goods in the possession of 
the vendor, the contract is complete when the buyer and 
seller agree; the property in the-goods then passes to the 
buyer, and the risk of loss by accident, or from any other 
cause than the fault or negligence of the seller, is cast upon 
the buyer as an incident of ownership, though actual pos. 
session may not pass, and he may not be entitled to it until 
he pays the price, or performs some other like stipulation.—1 
Parsons on Contracts (6th Ed.), 525. An _ illustration given 
in some of the books is, “if aman sells his horse for money, 
though he may keep him until he is paid, yet the property 
of the horse is in the bargainor or buyer.” When buyer 
and seller are distant from each other, the delivery of the 
goods to a carrier by the seller, in accordance with the specitic 
request of the purchaser, is a delivery to the purehaser.—1 
Parsons on Contracts (6th Ed.), 532; Benjamin on Sales (3rd 
Am. Ed.), $ 181. Applying these settled rules of the law of 
sales of personal property to the facts, the transaction can not 
be located at Columbiana. All the dealings between buyer and 
seller were at Calera. There the offer of the buyer was re- 
ceived, accepted and acted upon, and there every act was done, 








which it was intended the seller should do. The general prop-~ 


erty in the thing sold there passed to the buyer, by the deliv- 
ery to the carrier of his own appointment, though he could not 
entitle himself to possession until he paid the price to the car- 
rier. The carrier was his agent to receive the thing sold at 
Calera, and was the agent of “the seller to receive the price. It ~~ 
would have been a neglect of duty, as a collecting agent, ren- 
dering the express company liable to the seller. if there had 
been a delivery of the whiskey without payment of the price; 
and if possession had been wrongfully obtained, it may be, the 
seller could have reclaimed it. The general property however 
passed to the buyer by the delivery to the express company at 
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Calera; the risk of loss then passed to him; though there may 
have remained in the seller a special property, and though the 
buyer could not, without payment of the price, entitle himself 
to the absolute property and to the actual possession. “In 
law,” as is observed by Mr. Benjamin, “a thing may in some 
eases be said to have in a certain sense two owners, one of 
whom has the general, and the other a special property in it.” 
Benjamin on Sales, $ 1. And this occurs in sales of personal 
property, when the bargain is struck, and the payment of the 
price is intended to be simultaneous with the delivery of pos- 
session. The seller has a lien on the property for the rice, 
and the right of possession until it is paid. cA sale, which wilt 
be in violation of the statute under which the conviction was 

had, must, within the designated locality, pass the title; a sale 

made in a different locality, where the liquor is set apart and 
delivered to the purchaser,or to a carrier for him, passing title, 

is not within its words or spirit—Gurbracht v. Commonwealth, 

96 Penn, St. 449; S.C. 42 Am. Rep. 550. 

The instructions given the jury by the Cireuit Court were 
erroneous. The instruction ought to have been, that the ad- 
mitted facts did not show the guilt of the defendant. Let the 
judgment be reversed and the cause remanded. The appellant 
will remain in custody, until discharged by due course of law. 


em, 


Ex parte The State of Alabama, in re 
Henry Merlet. 


Application or Prohibition to vacate and set aside Order of 
Sudye of Probate vr leasing, on Writ of Tlaheas Corpus, 
Defi ndant convict d of Misdi WECAnROr in County Court of 
Cullinan County. 


1. Haheas COrPUS; when not appropriate rem dy.—Habeas corpus is 
an appropriate and legal remedy for the release of a prisoner who is re- 
strained of his liberty by virtue of process issued under the order or judg- 
ment of a court, only in cases in which there is a want, or excess of ju- 
risdiction in the court, under the order or judgment of which the process 
isswed ; and hence, where the court had jurisdiction both of the subjeet- 
matter, and of the prisoner’s person, he can not be discharged on habeas 
corpus. 

_ # Eaxpre 8s powe r or jurisdiction; what powers it carries with it by im- 
plication.—When a power or jurisdiction is expressly conferred by stat- 
ute, everything necessary to make it effectual is also conferred by impli- 
cation. 

3. County court of Cullman county; what jurisdiction and powers con- 
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ferred by act establishing.—The act entitled ‘ An act to establish an In- 
ferior Court for Cullman county,’’ approved March Ist, 1881 (Pamph. 
Acts, 1880-81, p. 211), providing that *‘ said court shall have original ju- 
risdiction, concurrent with the circuit court, of all misdemeanors com- 
mitted in Cullman county,’’ but not prescribing the modes of procedure 
by which such criminal jurisdiction shall be exercised, nor conferring on 
the court the power to organize grand juries, nor authorizing the transfer 
to it for trial of indictments pending in the circuit court, must be construed 
so as carry with the express grant of jurisdiction thereby conferred, by 
necessary implication, the use of all process and modes of procedure, 
authorized by law, and applicable to county courts under the general 
statutes, in the exercise of similar jurisdiction by them. 


Appuication to this Court by the Attorney-General for “a 
writ of certiorari, prohibition, or other proper writ,” to be di- 
rected to Hon. A. B. Hays, Judge of Probate of Cullman 
county, commanding him to show cause, if any there be, why 
a certain order made by him, discharging one Henry Merlet 
from custody, on the hearing of an application by said Merlet 
before him for a writ of Aabeas corpus. 

The facts are sufticiently stated in the opinion. 

Il. C. Tompkins, Attorney- General, and W. T. L. Corer, for 
the State. 


H. L. Wartineron and Gro. H. Parker, contra. 


SOMERVILLE, J.—The only question presented by the 
record is, whether the county court of Cullman county had ju- 
risdiction of the person of Hlenry Merlet, who was tried before 
that tribunal and convicted of a misdemeanor on March Sth, 
1883, and was afterwards sentenced to hard labor for the county 
in default of securing the tine and costs. On petition for a 
writ of habeas corpus, heard before the probate judge of Cull- 
man county, he was discharged from imprisonment, on the 
ground that the court, which tried and sentenced him, possessed 
no such jurisdiction, and its entire proceedings were, therefore, 
coram non judice and void. 

The county court of Cullman county was established by an 
act of the General Assembly, approved March 1, 1881, en- 
titled “An act to establish an Satetor Court for Cullman 
county.”—Acts 1880-81, pp. 211-214. Its judge was author- 
ized to be appointed by the Governor, and to hold his office for 
three years from the date of his commission. It was provided 
further that “said court shall have original jurisdiction, con- 
current with the circuit courts, of all misdemeanors committed 
in Cullman county.”—pp. 211-12, § 2. The act nowhere ew- 
pressly declares that the mode of procedure, and methods of 
prosecution, applicable to ordinary county courts under the 
general law, shall apply to this court. The prosecution against 
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Merlet was commenced by warrant of arrest, based on an affi- 
davit of the prosecutor, and issued in accordance with the require- 
ments of section 4702 of the Code, regulating the practice of 
county courts. It is not contended that this system of proced- 
ure is not expressly authorized by the constitution of the State, 
which empowers the General Assembly to dispense with a 
grand jury in all cases of misdemeanor, and to authorize pros- 
ecutions and proceedings by information in such cases before 
justices of the peace, and other courts of inferior jurisdiction 
a by law.—Const. 1875, Art. I, $9. The argument 

s, that the General Assembly has not dispensed with prosecu- 
dh by a grand jury in cases of misdemeanor authorized to be 
tried before this new court, by which Merlet was tried and 
convicted. 

We are of opinion that the county court of Cullman county 
had jurisdiction of both the swhject-matter and the defendant’s 
person, and for this reason the judge of probate had no au- 
thority to discharge the petitioner, Merlet, in the habeas corpus 
proceeding. It is a plain principle, frequently declared, that 
there must be either a total want, or else an excess of jurisdic- 
tion, in order that the writ of Aabeas corpus may be adjudged 
to be as an appropriate and legal remedy for the release of ‘the 
prisoner who claims to be unlawfully restrained of his liberty. 
Ex parte John Hardy, 68 Ala. 303; Freeman on Judg. § 623; 
Ev parte Simmons, 62 Ala, 416. 

There can be no doubt whatever of the jurisdiction of the 
subject-matter, which was the trial of an ordinary misdemean- 
or. The nature and extent of the jurisdiction are declared to_ 
be original, and “concurrent with the cireuit courts, of all mes 
demeanors committed in Cullman county.” This language i 
the same in substance with that of the Code, creating the ju’ 
risdiction of the county courts, which is found in section 718 of 
the Code of 1875: * County courts have original jurisdiction, 
concurrent with the circuit and city courts, of all misdemean- 
ors committed in their respective counties.”——-Code, § 718. 

The general rule undoubtedly is, that whenever a power or 
jurisdiction is conferred by statute, “ everything necessary to 
make it effectual, or requisite to attain the end, is implied ; and 
that where the law requires a thing to be done, it authorizes the 
performance of whatever may be necessary for executing its 
commands.”—Sedg. Stat. Law, 92; Bacon’s Abr. 16; Coke’s 
Inst. 74. The same principle is thus stated by Mr. Dwarris, 
in enumerating the incidents of statutes: “In statutes inci- 
dents are always supplied by intendments; in other words, 
wherever a power is given by a statute, every thing necessary to 
the making of it effectual is given by implication, for the max- 
im is, Quando lea aliquid concedit, concedere videtur et id per 
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quod devenitur ad illud.”—Potter’s Dwarris’ Stat. p. 123; 2 

Coke’s Inst. 366. 

Jurisdiction is detined to be the power to hear and deter- 
mine, a cause, and has reference to both the subject-matter 
and the person.—Freeman on Judg. § 118; 2 Brick. Dig. 156, 
$$ 1, ef seg. The subject-matter here is admitted to be a mis- 
demeanor—the use of abusive, obscene, or insulting language 
in the presence of a female, and near a dwelling-house.—Code, § 
4203. The method of prosecution before county courts is well 
detined by our code of procedure, which has prevailed in this 
State since the year 1866, when the system of county courts 
was first established. Any party aggrieved, or desiring to bring 
a charge of misdemeanor before a county court, is authorized 
to apply to the judge of such court, or to some justice of the 
peace of the county, fora warrant of arrest, and upon making 
a prescribed affidavit in writing, describing the offense and desig- 
nating the name of the party charged, the warrant of arrest is 
required to be issued.—Code, § 4702. The arrest of the de- 
fendant, with the act of bringing him before the court, under 
this process, confers full jurisdiction of his person. 

We are of opinion that the act of March 1, 1881, establishing 
“the county court of Cullman county,” and conferring on it juris- 
diction of all misdemeanors committed in the county, must be 
construed to carry with it, by necessary implication, the use of 
all process, or modes of procedure, authorized by law, and ap- 
plicable to ordinary county courts, in the customary exercise of 
their similar jurisdiction. Our reasons for this conclusion are 
the following: The jurisdiction expressly conferred is entirely 
futile in the absence of all legal machinery for its exercise. It 
can not be supposed, therefore, that the intention of the Gen- 
eral Assembly was to confer on this inferior court the power to 
try certain misdemeanors, and at the same time to withhold 
from it the use of ordinary process, without which the power 
conferred would be nugatory. Com. Aentuchy v. Dennison, 
24 How. (U.S.) 66. The only two authorized methods of pro- 
cedure, by which jurisdiction over the person of a defendant, 
charged with crime, can ordinarily be acquired, is by ¢ndéct- 
ment or by information—the first being a formal charge pre- 
ferred by a legally organized grand jury, and the other by 
warrant of arrest, supported by affidavit in writing. Our 
statutes require all indictments found by grand juries to be 
returned to the court under whose authority these bodies are 
organized.—Code, § 4821. The county court of Cullman 
county has no authority conferred on it to organize or empanel 
a grand jury, and no provision is made for transferring to it 
indictments pending in the cireuit court. It is clear, there- 
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fore, that no aid can be acquired from this source or method of 

obtaining jurisdiction. 

The general provisions of the act under consideration 
strongly imply a legislative intention to authorize a resort to 
the ordinary machinery of the county courts. As we have 
said, the language conferring the jurisdiction in each case is 
almost identical.—Code, § 718; Acts 1880-81, § 2, p. 211. 
The same act creating the new court abolished the regular 
county court, by withdrawing the criminal jurisdiction of the 
probate judge of Cullman county, who was ee officio judge of 
the county court under the provisions of the general law. 
Code, $§ 719-720; Acts 1880-81, § 11, p. 214. Defendants, 
who are tried and convicted, have the same right of appeal to 
the cirenit court as from the county courts, by complying 
with the same statute regulating such appeals.—Code, § 4724; 
Acts 1880-81, $ 9 p. 213. While a petit jury is authorized, 
and provision made for its organization in e¢e// cases, of which 
the new court has jurisdiction, none is provided for in eriminal 
cases.—/h, § 7, p. 212. It is further declared, that “ a// pro- 
cesses trom said court shall be direeted to the sheriff of Cull- 
man county,” which is comprehensive enough to inelude cr/in- 
inal as well as civil processes.—/h, $ 3, p. 212. The policy of 
the law, dispensing with indictments in cases of misdemeanor, 
and authorizing prosecutions by information, in criminal pro- 
eeedings before inferior courts, has long prevailed i in this State, 
being specially provided for in three successive constitutions. 
Const. 1865, Art. 1, §$ 9; Const. L868, Art. 1, § 10; Const. 
IS75, Art. 1,$ 9. Its wisdom is fully sustained by the economy 
and convenience of the proceedings, and the speed with which 
justice can be administered. Though such methods are, in 
some respects, summary in their nature, the cases in which they 
are authorized involve minor offenses of no serious character, 
and the right of trial by jury is preserved in every instance 
unless waived by the defendant.—Code, $§ 4717, 4695. These 
considerations are of obvious importance in our efforts to con- 
strue the legislative intention, and present forcible reasons, as 
we believe, why the law-making power may have seen fit not 
to expressly provide in detail for the machinery of procedure 
needed for the exercise of the jurisdiction in question. They 
may well have proceeded on the principle, that statutes 7a pari 
materia are always to be read and construed together, and 
“that which is implied in a statute is as much a part of it as 
what is expressed,’—U. 8. v. Babbitt, 1 Black, 61; Potter's 
Dwar. 145. 

The writ prayed for will be awarded, unless, on being in- 
formed of this opinion, the probate judge of Cullman county 
shall vacate and annul the judgment and proceedings upon the 
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writ of habeas corpus.—Ex parte The City Council of Mont- 
gomery, tn re Know, 64 Ala. 463. 


Yarbrough v. State. 
Indictment for Carrying Concealed Weapons. 


1. Cross-eramination of witness; when hostility toa party admissible. 
As affecting credibility, it is permissible, on cross-examination, to in- 
quire of a witness touching his relations to the parties, or to the subject- 
matter of controversy, or as to the feelings of sympathy, or partiality, or 
hostility which he may entertain, or may have expressed towards the 
party introducing him, or against the party against whom he is intro- 
duced; and also to show the degree or extent of such feelings. 

2. Same; when expression of hostility admissihble.—Hence, it is error 
for the primary court to refuse to allow the defendant in a criminal case 
to ask, on cross-examination, a witness examined by the State, who had 
testified that his feelings towards the defendant were unkind, whether 
he had not said, a short time prior to the trial, to one of defendant’s 
counsel, that he would give $1,000 to send the defendant to the peni- 
tentiary. 


Aprrat from Lee Circuit Court. 

Tried before Hon. H. D. Crayton. 

Fed Yarbrough, defendant in the court below, was indicted, 
tried, and convicted for carrying a pistol concealed about his 
person. On the trial, on cross-examination of a witness ex- 
amined on behalf of the State, the defendant, after showing by 
the testimony of the witness that his feelings were unkind to 
the defendant, asked him whether he had not said, a short time 
prior to the trial, to one of defendant’s counsel, that he would 
give $1,000 to send the defendant to the penitentiary. To this 
question the State objected, the objection was sustained, and 
the defendant excepted. This ruling is here assigned as error. 


W. H. Barnes, for appellant, cited Wellugh v. State, 
31 Ala. 317. 


H. C. Tompxtns, Attorney-General, for the State.—( No brief 
‘ame to the hands of the reporter.) 


BRICKELL, C. J.—As affecting credibility, it is permissible, 
on cross-examination, to inquire of a witness concerning his 
relations to the parties, or to the subject-matter of controversy, 
or as to the feelings of sympathy, or partiality, or hostility 
which he may entertain, or may have expressed towards the 
VoL. LXXI. 
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party introducing him, or against whom he is introduced. If 
the witness, as in the present case, admits that he is unfriendly, 
or that his feelings are not kind to the party against whom he 
is called, the degree of his unkindness, or want of friendly 
feeling ought to be made known to the jury; for the same 
credit might not be attached to his testimony, if there was 
avowed hostility, that could properly attach ‘to it, if there was 
mere indifference, or a mere absence of kind and friendly feel- 
ing. The expression or declaration of hostility, and a willing- 
ness to incur pecuniary loss to accomplish the personal disgrace 
and personal suffering of the party against whom he is testify- 
ing, it may be, will cause the jury to pause, before yielding 
full belief to his evidence. There seems to us no reason for 
doubt, that the court below erred in refusing to permit the in- 
quiry to be made of the witness, which was embodied in the 
question propounded.— Martin v. Martin, 25 Ala. 201; 
MeHugh v. State, 31 Ala. 317; 1 Green. Ev. § 450; 1 Whart. 
Ev. $566. 
teversed and remanded. 


Burke tv. The State. 
[ndictment for an Assault with Intent to Murder. 


l. Threatening letters written by witness to defendant; when admissible. 
Where on the trial of a defendant indicted for‘an assault with intent to 
murder, the person upon whomthe assault was made was examined asa 
witness for the prosecution, letters written by the witness to the defend- 
ant, and received by the latter a short while prior to the assault, show- 
ing hostility to the defendant, and threatening in character, are admissi- 
ble in evidence on behalf of the defendant, for the purpose of proving 
the witness’ hostile feelings towards him, and of shedding light on the 
witness’ credibility. 

2. Same; for w hat purpose not admissible-—But where, in such ease, 
the defendant is shown to have been the aggressor, the letters, although 
containing threats against the life of the defendant, can not excuse or 
extenuate the assault. Parties can not, under a pretext of self-defense, 
bring on a difficulty, and shield themselves from punishment by proof of 
previous threats. 

3. Motive or intention; how proved.—Motive or intention is an inferen- 
tial fact, to be drawn by the jury from proven, attendant facts and cir- 
cumstances; an uncommunic ated belief, motive, or intention can not be 
testified to by a party to a civil suit, when examined as a witness, nor 
can it be stated by a defendant in a criminal case in the unsworn state- 
ment which he is allowed to make under the statute. 

4. Sentence to hard labor or imprisonment on conviction for m isdemean- 
or; how avoided by defendant on taking appeal.—The statute (Code, §§ 
4454-5) expressly provides that if the fine and costs are not paid, ora 
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judgment confessed with sureties, the alternative sentence to hard labor 
or to imprisonment must be pronounced; and if the defendant, in such 
case, has reserved questions tor the consideration of this court, he may 
prevent the imposition of the alternative sentence by a confession of 
judgment with proper sureties; for if the judgment of conviction is re- 
versed, the judgment by confession, having no foundation to rest on, 
falls with it. 


Arvrrar from Montgomery City Court. 
Tried before Hon. Tuomas M. Arrineron. 


At the'February term, L883, of said court, John E. Burke, 
the defendant in the court below, was indicted for an assault on 
A. R. MeCurdy with the intent to murder him; and at a sub- 
sequent day of the same term he was tried and « mviceted of an 
assault and battery. As shown by the bill of exceptions, * on 
the trial the State introduced evidence tending to show that on 
l4th December, 1882, the defendant assaulted, by shooting with 
a gun, A. R. McCurdy, whilst the latter was in the aet of tak- 
ingadrink at the Ruby Saloon in the city of Montgomery ; that 
at the time defendant shot, the defendant said nothing to Me- 
Curdy, and MeCurdy said nothing to the defendant, ‘and Me- 
C urd\ was standing in such a position as te be unable to see 
defendant; that Me ‘urdy did not know of the presence of the 
defendant until he was shot; that he retreated out of the Ruby 
Saloon, and that defendant presented the gun, which wasa 
double-barrel | shot-gun |, and atte mpted to fire it a second time, 
but there was no cap on the tube, and it did not go off; that the 
defendant, armed with gun and pistol, rapidly pursued Me- 
Curdy, while retreating, into an adjoining store, where people, 
ine ‘uding ladies, were trading, and tired at McCurdy two bar- 
rels of the pistol, one from the sidewalk, and the other while in 
the store; that only one shot from the Ruby Saloon struck Me- 
Curdy, inflicting a painful, though not a dangerous woud with 
turkey shot”; that the store into which McCurdy retreated was 
not more than ten feet from the Ruby Saloon. To the evi- 
dence showing the shooting with a pistol after the combatants 
left the saloon, the defendant duly objected; but his objee- 
tion was overruled, the evidence admitted, and he excepted. 
* Whilst McCurdy, the person shot, was being cross-examined 
as a witness, the defendant presented separately to him two 
letters, of which the following are copies, and asked the wit- 
ness whether he wrote them, and whether the signature to the 
one, dated 13th December, was his, viz: 

‘Montgomery, Ala., Dee. 11. 
‘Mr. John Burke: So you have come back here again, and 
I will tell you now, this place i is not large enough for us both, 
and I mean to stay; so you know what you must do. You also 
know the author.’ 
VoL. LXXI. 
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* Montgomery, Ala., Dee. 13. 

‘Mr. John Burke: I wrote you on the 11th, telling you that 
you must leave this town, and did not sign any name to my 
letter. I see that you paid no attention to said note,so I write 
you again ; this time I will let you know who it is from. You 
or Tmust go,as I said before. If you do not leave Montgomery 
by Sunday, you must look out for me: for after this I will not 
give you the least show in the world, if 1 get the drop on you. 

A. Rt. MeCurpy.’ 

* The letters purported to be in the same handwriting. The 
State objected to the question. The defendant then stated that 
he proposed to show that the handwriting of these letters was 
similar to that of said witness, and that the defendant had re- 
ceived them through the post-oftice, the last one the night before 
he assaulted said witness, and that the defendant believed that 
the said McCurdy had written both of said letters at the time 
he shot him. The court sustained the State’s objection to the 
question, and refused to allow it to be asked of the witness. 
To this action of the court the defendant excepted.” It was 
shown before the above question was asked, that the defendant 
had left Montgomery in October, 1882. and had returned on 
10th December, 1882. The defendant, in connection with evi- 
dence tending to show that the tetters had been written by Me- 
Curdy, and that defendant had received them through the post- 
ottice at Montgomery, and that defendant, at the time of the 
shooting, believed the letters were written by McCurdy, and 
that his life was in danger from MeCurdy’s hands, offered 
separately to read them to the jury; but, on objection by the 
State, the court refused to allow the letters to be read in evi- 
dence, and the defendant excepted. 

* The counsel for the defendant asked him, while he was on 
the stand making his statement, whether he had received said 
letters out of the post-ottice, and whether he believed, at the 
time he shot MeCurdy, that McCurdy wrote them; and then 
proposed to read the letters to the jury as evidence, on the an- 
swer of the defendant inthe athrmative ; but the State objected 
to the question, and the court sustained the objection, and de- 
fendant excepted. And the court refused to allow the said 
letters to be read to the jury as evidence under any state of 
facts offered to be proved in connection therewith ; and to this 
action of the court the defendant excepted.” 

Other questions of evidence were raised in the court below 
and reserved for the consideration of this court; but as they 
are not discussed in the opinion, but passed on generally, the 
facts in reference thereto are not stated. 

After judgment for the amount of the tine assessed by the 
jury, $500, the entry proceeds: “ And the same being unpaid, 
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or otherwise secured, it is the judgment of the court that the 
defendant perform hard labor for the county of Montgomery 
for the term of one hundred and forty days, to pay said tine, 
and for such additional term, not exceeding eight months, at 
the rate of thirty cents per day, as will be sufficient to pay the 
costs of this prosecution.” Then follows a suspension of the 
judgment, reciting that the defendant had reserved questions 
for this court, and entered into a recognizance as prescribed by 
statute. 

This judgment and the rulings above noted are here assigned 
as error. 


Warrs & Sons, for appellant. (1) The judgment entry 
should be modified, even if there should be an aftirmance. If 
the judgment is affirmed, according to its literal interpretation, 
the defendant must be subjected.to hard labor for the county, 
although he pays the tine and costs immediately on the aftirm- 
anee. Can this be the law? A defendant on trial for a mis- 
demeanor has the right to reserve exceptions to the rulings of 
the primary court, and the right to review those rulings in this 
court.—Code. § 4978. In such case judgment must be ren- 
dered on conviction, but its execution must be suspended, and 
the right to bail is given.—/+. § 4981. On appeal this court 
renders such judgment on the record as the law demands.—/h, 
4990. Now, if the defendant pays the tine and costs, or con- 
fesses judgment therefor, he loses the right to revise the rul- 
ings of the court below; and if he does not pay or confess 
judgment, he must be sentenced to hard labor. Thus the de- 
fendant loses one right by exercising another; and, under this 
construction, one portion of the statute makes nugatory another. 
The proper construction must be one which wil! harmonize the 
statutes, one with the other; that, on aftirmance in this court, 
the defendant still has the right to pay, and thereby avoid the 
alternative sentence ; or else, this court, when it affirms, should 
so provide in its judgment of aftirmance. (2) The letters 
were admissible to show McCurdy’s unfriendly and hostile feel- 
ings towards defendant.— Yarbrough v. State, ante p. 376. (3) 
They were also admissible as showing a communicated threat 
against defendant’s life. Such threats are always competent, 
when communicated, if recently made. They tend to show 
the state of mind of the prosecutor towards the defendant at 
and about the time of the conflict. This the jury have a right 
to see, so far as they can. Whether the defendant would be 
excused for acting on such threats, depends upon the other 
facts taken in connection with the threats, and this is for the 
jury to determine. We submit that they were of such a char- 
acter as to admit of no waiting for any demonstration, except 
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that which grows out of the very threats themselves. The fol- 
lowing authorities cited and discussed on this point:— Burns v. 
State, 49 Ala. 372; Pridgen v. State, 31 Tex. 420; Jack- 
son v. State, Cases on Self-Defense (Ilorr. & Thomp.) pp. 476- 
487; 6 Baxter, 452; Aveener v. State, 18 Ga. 194; State v. Collins, 
32 Lowa, 36; State v. Hays, 23 Mo. 287. (4) They were com- 
petent, also, in connection with,and as a partof the defendant’s 
statement. The defendant had the right to speak of, and to 
state his mot/ve in shooting; and he had the right to show the 
grounds on which the motive was based.— Brewer v. Watson, 
ante, p. 299. “ The following cases discuss and fully settle the 
question, and show the reasons, unanswerable reasons, why : 
man, who is a competent witness, may testify to his own mo- 
tives or intentions.— Watkins v. Wallace, 19 Mieh. p. 76; 
Berkey v. Judd, 22 Minn. p. 297; Adwards v. Currier, 43 Me. 
pp. 483-4; Zhurston v. Cornell, 38 N. Y. 281; Thacher v. 
Phinne Ys 7 Allen, 146; //. 155: Fish v. Inhabitants of Chester, 
8 Gray, p. 508; Snow v. Paine, 114 Mass. 520; Green v. State, 
53 Ind. 420: Waste vo. State, 53 Ind. 595: People ». Farrel, 31 
Cal. pp. 582-4. The ease in 51 Ala. 171, cites no authorities, 
and has been followed in several cases, in none of which is the 
question discussed. 





Il. C. Tompkins, Attorney-General, for the State—The let- 
ters offered in evidence could have been admissible only upon 
the theory that they contained threats against the defendant by 
the person assaulted. But the rule is well settled that threats, 
communicated or uncommunieated, are never admissible in 
cases of this kind, unless there is some evidence tending to 
show that, at the time the assault was committed, the party as- 
sailed was making some demonstration indicating a purpose to 
earry them out. Clearly such was not this case.—Whart. on 
Crim. Ev. §§ 84, 757; Pritchett v. State, 22 Ala. 39; Payne 
vw. State, 60 Ala. 80; Holly v. State, 55 Miss. 424; Myers 
v. State, 33 Tex. 525; Stute v. Ak cander, 66 Mo. 162: Roberts 
vw. State, 68 Ala. 156. 


STONE, J.—The letters offered in evidence, if proved to 
have been written by the witness on whom the assault was 
made, should have been received in evidence, solely for the 
purpose of shedding light on the credibility of the witness. 
Before going before the jury, however, there must have been 
proof made, tending to show their genuineness. They were 
admissible only to prove the hostile feelings of the witness 
towards the accused; for juries, in passing on controverted 
facts, have a right to know the relations of friendship or hos- 
tility which the witness bears to the parties. It is a proper 
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subject to be considered in de | the weight of testi- 

mony.— Yarbrough v. State, ante p. 376; MeHugh v. State, 

31 Ala. 317. 

The letters, however, even if genuine, and if received by 
the accused, did not and could not offer any excuse or extenua- 
tion of the assault, which the testimony tends to show he com- 
mitted. And it is alike the duty of the presiding judge to so 
instruct the jury, and of the jury to obey the instruction. 
Roherts v. State, 68 Ala. 156; DeArman w. State, ante p. Sol. 
Parties can not, under a pretext of self-defense, bring on a dif- 
ficulty, and shield themselves from punishment by proof of 
previous threats. The present record affirms it contains all the 
evidence, and under its statements, the letters. whether gennine, 
or believed to be genuine, furnish neither excuse nor palliation 
for the assault it tends to prove. 

Since parties have been made competent witnesses in their 
own favor, we have several times ruled that they can not te stify 
to their own uncommunicated motives or intentions.— Alex- 
ander v. Alerander, ante p- 295. Such motive or intention. 
when a material subject of inquiry, must be proved as it was 
yroved before parties were allowed to testify in their own be- 
bralf. It is an inferential fact, to be drawn by the jury from 
proven, attendant facts and circumstances, if sufticient. And 
Brewer v. Watson, ante p. 299, does not depart from this prin- 
ciple, but in fact re-affirmsit. It let in the facts and informa- 
tion under which Brewer acted, but not the uncommunieated 
motive which prompted him. That was left for the jury to 
infer or not, as the attendant facts and cire umstances might, or 
might not econvinee them. <A prisoner's Ss unsworn st: iteme nt to 
the jury, under the act of the last session, must be governed 
by the same rules. He can not state his own uncommunicated 
belief, motive, or intention. 

In regard to the sentence to hard labor, imposed by the court 
as alternative punisument, the statute expressly provides that if 
the fine and costs are not paid, or a judgment confessed with 
sureties, then the alternative sentence must be pronounced. 
Code of 1876, $§ 4454-5. The City Court only pursued the 
statute. The hardship anticipated will not be found to exist, if 
persons, convicted of misdemeanors and fined, will confess 
judgment with the proper sureties. Such confession prevents 
the imposition of the alternative sentence; and if the judg- 
ment of conviction is reversed, the confessed judgment, havi ing 
no foundation to rest on, falls with it. 

On the one ground first above pointed out, the judgment of 
the City Court i is reversed, and the cause remanded. Let the 
accused remain in custody until discharged by due course 


of law. 
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{Whizenant v. State.) 


Whizenant ¢. State. 
Indictment for Grand Larceny. 


:. Defi ndant making statement not subject to cross-cramination.—When 
a defendant in a criminal case makes a ‘statement’? under the statute, 
he is not subject to cross-examination by the State; and it is a reversible 
error for the primary court to allow such cross-examination against his 
objection, 

2. Motive or belief; how proved.—lit is for the jury to infer motive, 
belief, or intention, when a material issue, from the facts and cireum- 
stances in the case; they ean neither be testified to by Witnesses, nor 
made a part of a defendant's statement. 

Se Witness’ be lief or Com lusion;: when inadmissibl -—On the trial of a 
defendant indicted for the larceny of two oxen, the evidence connecting 
the defendant with the larceny tending to show a sale by him of two oxen 
in witness’ presence, and the question being one of identity, it is not 
permissible for the witness to prove a previous unsworn description 
Which another, when in search of the stolen oxen, had given him, and 
his belief or conelusion that the description given him corresponded 
with his recollection of the oxen which the defendant sold in his presence. 

4. Stolen qoods carried into another county; when conviction nia hy 
hed therein. —Lareeny not changing the ownership or lawful possession 
of the stolen property, if the thief carry it into another county, or have 
it so carried, and there exercise dominion over it, this constitutes larceny 
in such county, and the thief may be indicted and convicted therein. ~ 


Aprrat from Jefferson Cirenit Court. 

Tried before Hon. Samven HH. Sprorr. 

Henry Whizenant, defendant in the lower court, was in- 
dicted, tried and convicted for the larceny of two steers or 
oxen, the property of Amanda Blackburn. The evidence for 
the prosecution tended to show the commission of the offense 
in Shelby county, in August, 1882, and that the steers were 
afterwards carried to Birmingham, in Jefferson county. To 
connect the defendant with the offense, the State examined as 
witnesses Miles and Shafer, who testified that about the time 
of the larceny Miles purchased from the defendant at Bir- 
mingham two steers. Miles testitied that the steers which he 
bought from the defendant were “white and black spotted.” 
The State examined also as a witness one Wright, who testified 
that he knew the steers which had been stolen; that they were 
“white and black spotted ;” and that he, having received infor- 
mation that they had been seen in Birmingham, went there in 
search of them, and saw Miles and Shafer, to whom he gave a 
description of the stolen steers. Shafer testified that he was 
present when Miles purchased two steers from defendant, but 
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that he did not remember their description ; that Wright, when 
in search for the steers which had been stolen, described them 
to him, but the defendant was not then present. The court 
then allowed this witness to testify, in answer to a question 
propounded on behalf of the State, and against the defendant's 
objection, that the description given him by said Wright cor- 
responded with that of the steers which Miles had purchased 
from the defendant; and the defendant excepted. 

The defendant made a statement under the statute, the pur- 
port of which, so far as set forth in the bill of exceptions, 
tended merely to show an a//h/; and, against the defendant's 
objection, the court allowed the State to cross-examine the de- 
fendant fouching matters stated by him in making his state- 
ment; and he excepted. 

The court chi irged the jury, ex mero motu, that if they be- 
lieved from the evidence, be vond a reasonable doubt, that, in 
August, 1582, the steers of Amanda Blackburn were stolen by 
the defendant in Jefferson county, or in an adjoining county, 
and brought into Jefferson county by him, then they must tind 
the defendant guilty; and refused’ to charge the jury at the 
written request of the defendant, in substance, that if they 
believed from the evidence, that the steers alleged to have been 
stolen, were stolen in Shelby county, they must find the de- 
fendant not guilty. The defendant excepted to the charge 
given, and to the refusal of the court to charge as requested ; 
and he here assigns those rulings, and the ruling of the court 
on the evidence above noted, as error. 


E. W. Coteman, for appellant. 
H. C. Tompkins, Attorney-General, for the State. 
(No briefs came to the hands of the reporter.) 


STONE, J.—In Chappell v. State, ante p. 322, we construed 
the act under which defendants in criminal eases are allowed 
“to make a statement as to the facts in their own behalf, but 
not under oath.” Under the ruling there made, this cause 
must ngs reversed. 

And in Burke v. State, ante p. 377, we ruled that a de- 
fendant, i in making his statement, should not be allowed to state 
his own motive, belief, or intention, unless that motive, belief 
or intention was made known at the time the act was done, the 
facts of which he is permitted to state. It is for the jury to 
infer the motive, belief, or intention, from the facts and cir- 
cumstances in the case, such as witnesses could testify to; and 
inasmuch as witnesses can not know, and therefore can not 
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testify to the uncommunicated belief, motive or intention of 
the defendant, neither can the defendant make it a part of his 
statement. 

Wright, the witness, testified to a description of the steers, 
which were alleged to have been stolen. Miles testified to a 
description of two steers he said he had purchased from the 
defendant. This was certainly proper testimony to be weighed 
by the jury, in connection with the other evidence in the 
cause, in determining whether the steers alleged to have been 
lost, were the same steers which were, according to the testi- 
mony of Miles, sold to him by the defendant. It was not, 
however, permissible to prove any previous unsworn descrip- 
tion the witness Wright may have given, nor the belief or con- 
clusion of the witness Shafer, that that description corresponded 
with his own recollection of the steers he saw sold to Miles. 
It could not legitimately be made the basis of a comparison by 
the witness, nor could his conclusion or opinion, based Sasoen, 
be given to the jury as evidence. Nor was it admissible, in 
corroboration of the witness Wright. The whole subject was 
one of identity, and that was for the jury to determine.—See 
1 Greenl. Ev. § 469; .Viehols v. Stewart, 20 Ala. 358; Childs 
vw. State, 55 Ala. 25. 

Larceny does not change the ownership or lawful possession 
of property. Consequently, if the thief carry the stolen goods 
into another county, or have them so carried, and there exer- 
cise dominion over them, this constitutes a theft in the latter 
county; and the indictment, prosecution and conviction may be 
had in that county.—Smith v. State, 55 Ala. 59; Lucas v. State, 
62 Ala. 26. 

On the two questions above noted, the judgment of the Cir- 
euit Court is reversed, and the cause remanded. Let the ac- 
cused remain in custody until discharged by due course of law. 


SY) 
is 8) 
or 





Ford v. The State. 
Indictment for Murder. 


1. Insanity as defense for crime; burden of proof. —When insanity is 
set up as a defense in a criminal case, it must be established to the : satis- 
faction of the jury, by a preponderance of the evidence ; and a reasonable 
doubt of the defendant’s sanity, raised by all the evidence, does not au- 
thorize an acquittal. (Bricke.., C. J., dissenting.) 

2. Insanity fitful or occasional in character; not presumed to be contin- 
uous.—It is only insanity of a chronic or permanent nature which, on be- 
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ing proved, is pore y to continue; there is no presumption that fitful 
and exceptional attacks of insanity are continuous. 

3. Same; offense presumed to have been committed in lucid interval. 
Where an insane person “has lucid intervals, the law presumes the. of- 
fense of such person to have been committed in a lucid interval, unless it 
appears to have been committed in the time of his distemper.’’ 

4. Voluntary drunkenness no excuse for crime.—While voluntary drunk- 

enliess may some times operate to rebut the existence of malice, so as to 
reduce the grade of homicide, or other crime of which malice is a neces- 
sary ingredient, and, in many instances, a man may be so drunk as to be 
incapable of forming or entertaining any specific intention at all; vet, it 
can not be said, in any proper sense, that intoxication excuses the crime 
committed under its iene, or that the defendant should on that ae- 
count be entirely acquitted of guilt. 
5. Threats by defendant against deceased; admissibility of.—While 
threats by the defendant to kill one man may not be admissible under an 
indictment for the murder of, or assault with intent to murder another, 
threats to kill or injure some one not definitely designated, especially 
when made shortly before the commission of the offense to which they 
may be construed to have reference, are admissible in connection with 
other explanatory circumstances, on proof of the corpus delicti. Itisa 
matter of mere inference whether the deceased came within the scope of 
such threats; and their weight or probative force is a question entirely 
for the jury. 

6. Homicide; what admissible as an act of preparation.—On the trial of 
a defendant for murder, it being shown that the homicide was committed 
in the afternoon, and that the defendant and deceased had had a difticulty 
in the morning of the same day, and that bad feelings existed between 
them during the intervening hours,—/e/d, that the primary court com- 
mitted no error in admitting the testimony of a witness for the State, 
against defendant’s objection, to the effect that after the first difficulty, 
and a short time prior to the fatal act, the defendant had proposod to ex- 
change knives with the witness, showing him at the time a small knife, 
and assigning as a reason, that his knife was too small. Such testimony 
may have been comparatively weak, but it was clearly relevant as an act 
of preparation, when taken in connection with the previous difliculty, and 
bad feelings between the parties. 

7. Charge assuming truth of evidence, where there is a conflict, properly 
refused.—Where the evidence for a defendant on trial for murder tends 
to show that he was free from fault, and that he could not apparently 
have retreated with safety, but the evidence for the prosecution tended 
to prove the contrary, charges requested by the defendant as to seli-de- 
fense, which assumed the truth of the evidence on his behalf, thereby 
withdrawing from the jury.all consideration as to the truth or falsity of the 
conflicting evidence, are properly refused. 

8. Competency of witnesses who are not experts on question of insanity 
rel non.—Where a witness who is not a medical expert expresses an 
opinion, affirming the insanity of a party, it is the better and safer prac- 
tice that his opinion should be preceded by the facts and circumstances 
upon which it is based, they being necessarily eccentric manifestations 
and abnormal facts affirmative in their nature; but where the witness 
testifies to the sanity of a party, there may be no such eccentric manifes- 
tations or abnormal facts, and ‘“‘he may testify to the non-existence 
thereof by way of general negative.”’ 

9. Same.—The competency of the witness in such case depends 
simply upon the fact, that he has an ac juaintance with the party whose 
sanity is in issue, of sufficient duration and intimacy to have af- 
forded him opportunities for such frequent observation as to justify the 
formation of a correct opinion. 

10. Same.—It is impossible to lay down any precise rule as to the 
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length or character of acquaintance which will render the opinion of such 
witness admissible ; and it must rest, to a considerable extent, within the 
sound legal discretion of the primary court. 

Il. Evidence; when party can not complain of ruling of primary court 
allowing irrelevant evidence.—When a detendant in a criminal case, on 
direct examination of his own witness, elicits irrelevant evidence, he can 
not complain that the prosecution is allowed, on cross-examination, to 
bring out other irrelevant evidence, by way of explanation or rebuttal, 
touching the same subject-matter. 


Arrvrar from the City Court of Montgomery. 

Tried before Hon. Tuomas M. Arrreron. 

Joseph Ford, defendant in the lower court, was indieted for 
the murder of William Y. House, “by striking him with a 
brick or brickbat;” and he was convicted of murder in the 
second degree, and sentenced to the penitentiary for ten years. 

The evidence for the prosecution tended to show that on the 
14th June, 1882. in the afternoon between five and six o’clock, 
the defendant struck the deceased with a brickbat about half 
the size of a brick, near the post-oftice in the city of Mont- 
gomery, and the deceased died on the following day from the 
effects of the wound ; that about eleven o’clock on the morning 
of the fatal act the defendant and deceased had a quarrel in a 
bar-room, and that bad feelings existed between them during 
the day; that the defendant during the day made several threats 
against the deceased ; and that both parties had been drinking, 
and were somewhat under the influence of intoxicating liquors 
at the time of the killing. The evidence for the State further 
tended to show that the defendant brought on the difticulty 
that resulted in the death of the deceased, and struck the latter 
without any provocation. On the other hand, some evidence 
was introduced by the defendant, tending to show that he acted 
in self-defense. 

Insanity was one of the defenses set up by the defendant, 
and, for the purpose of proving it, he examined several witnesses, 
whose testimony is given at length in the bill: of exceptions. 
The testimony of these witnesses tended to show that the de- 
fendant was a man of weak mind, and that he was, and had 
been for several years subject, when under the influence of ex- 
citement, produced by passion or drink, to mental aberrations, 
and occasional and fitful attacks of insanity ; numerous acts, at 
different times and places, done by the defendant, excentric and 
abnormal in their character, being testified to ; and the opinions 
of witnesses given, that at such times the defendant was insane. 
The testimony of these witnesses further tended to show that 
the defendant’s father was subject, under the same conditions, 
to similar attacks, and that twoof his brothers and a sister were 
of unsound mind. There was a conflict in the evidence, how- 
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ever, as to the insanity of the defendant, of his father, and of 
one of his brothers. 

The State examined several witnesses, who were not medical 
experts, in rebuttal of the testimony offered by the defendant 
as to the insanity of himself, his father, and one of his brothers, 
whose testimony tended to show that all three of them were of 
sound mind. The testimony of the witnesses as to the sanity of 
the father and brother, and that of some of the witnesses as to 
the defendant’s sanity showed an intimate acquaintance with 
them of several years duration. \ One of the witnesses for the 
State as to the sanity of the defendant testified touching his 
knowledge of the defendant, and his acquaintance with him, 
substantially as follows: He had known defendant since he 
was a boy, and had met him almost daily, but had not been in- 
timate with him. Witness only knew defendant's business 
from hearsay; had met him on the streets numbers of times; 
had seen him at the depot, on the engine out on the road (the 
defendant having been shown to have been at one time a fire- 
man on a locomotive), and at conventions, elections and other 
places; had a good many conversations with him, but never had 
a long conversation with him; did not suppose that he ever had 
a conversation with him that lasted over five minutes. Another 
witness testified as to his acquaintance with, and knowledge of 
the defendant as follows: “That he had known defendant 
since he (defendant) was a boy; have met him casually on the 
streets, sometimes by himself, and sometimes in crowds; have 

talked with him on the streets, and have heard him talk to other 
people; have just heard him talking generally ; have conversed 
with him, and have heard him converse with others frequently, 
and at divers times in a long course of years.” The State asked 
each of the witnesses examined by it as to the defendant's 
sanity, after making preliminary proof by him of his aequain- 
tance with, and knowledge of the defendant, as stated above, 
whether, in his opinion, the defendant was sane or insane. To 
this question, as propounded to each of the witnesses, the de- 
fendant objected, on the ground that the facts stated by the 
witnesses did not show that he had sufficient knowledge of the 
defendant to testify as to his sanity or insanity; but his objee- 
tion was overruled, and the witness allowed to answer the ques- 
tion, and the defendant excepted. In answer to this question 
each witness answered, in substance, that, in his opinion, the 
defendant was sane. Similar proof was made as to the de- 
fendant’s father, and as to one of his brothers, similar questions 
propounded, answers given, and exceptions reserved. 

One Cheatham, a witness examined by the defendant as to 
the defendant’s sanity, testified on direct examination that after 


the defendant’s arrest, the defendant sent for him, and he went 
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to the jail to see him; and, after talking with him awhile, wit- 
ness asked him what he wanted to know, and why he had sent 
for him; and that he replied that he wanted to know when the 
August election was coming on, and asked witness to tell a cer- 
tain candidate that he, defendant, wanted to take a hand. On 
cross-examination by the State, this witness was allowed to tes- 
tify, against the defendant’s objection, (1) that said candidate 
was a man of considerable influence ; (2) that at a certain pri- 
mary election between said candidate and his opponent, the de- 
fendant worked for said candidate and against his opponent; 
and (3) that in said primary election the witness was a partisan 
of said epson and that the defendant knew this fact. 
The defendant duly reserved exceptions to the questions call- 
ing for this testimony, and to the rulings of the court overrul- 
ing his motions to exclude the answers from the jury. 

An exception’ was also reserved by the defendant to certain 
testimony elicited by the State from one Malloy; but the char- 
acter of this testimony is sutticiently indicated in the opinion. 
An exception was also reserved by the defendant to the admis- 
sion in evidence of certain threats made by the defendant, the 
character of which is indicated in the opinion. 

The bill of exceptions purports to set out all the evidence ; 
and after the general charge, to which no exceptions were re- 
served, the court, at the written request of the State’s solicitor, 
gave to the jury the following, among other, charges: 3. 
* When the plea of insanity is set up as a defense, the burden 
of proof is on the defendant to show that, at the time the fatal- 
blow was given, he, defendant, was so insane as to be unable to 
distinguish between the right and wrong of the act being done, 
i. e. the killing; and he must show this to the satisfaction of 
the jury by a preponderance of the evidence.” 4.“ Drunken- 
ness is no excuse for crime; and if the jury believe from the 
evidence beyond a reasonable doubt, that at the time defendant 
killed House, he, defendant, was drunk or intoxicated, he should 
not be excused or acquitted on that account.” 5. “If the de- 
fendant has failed to satisfy the jury by a preponderance of all 
the evidence, that, at the time he struck House the fatal blow, 
he, defendant, was insane; or if a preponderance of all the evi- 
dence satisties the jury that at said time defendant was sane, 
then the jury sh auld not excuse or acquit the defendant on said 
plea of insanity.” 6. “The law presumes sanity, and that 
presumption must prevail until it is overcome ; and insanity is 
a defense which must be proved to the satisfaction of the jury 
by that measure of proof which is required in civil cases ; and 
a reasonable doubt of defendant’s sanity, raised by all the evi- 
dence, does not authorize an acquittal. And when insanity is 
set up asa defense in a criminal case, whether the evidence of it 
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arises out of the testimony which proves the commission of the 
act, or is shown a/ivnde, it is insufticient, unless it overturns 
the presumption of sanity; and moral insanity, which consists 
of irresistible influence, co-existing With mental sanity, has no sup- 
port either in psychology or law.” To each of these charges 
the defendant excepted. 

The defendant also reserved exceptions to the refusal of the 
court to give the following, among other, charges requested by 
him in writing: 17. “If upon the evidence the jury havea 
reasonable doubt that Ford was sufticiently sane and in his right 
mind, to know the difference between right and wrong in strik- 
ing House with the piece of brick at the time he struck House 
with the piece of brick, the jury must find the defendant not 
guilty.” 24. “If after the consideration of all the evidence in 
the case, the jury havea reasonable doubt as to whether the 
defendant was insane or not, at the time he struck House with 
the piece of brick, they must find the defendant not guilty. 
25. ‘ The burden is on the State to prove all that is necessary 
to constitute the crime of murder; and, as that crime can only 
be committed by a person of sane mind, the burden is upon the 
State to prove that the defendant was sane, when le committed 
the act of killing. 29. “If the jury believe from the evidence 
that insanity existed in the family of the defendant prior to the 
homicide, and that, among others of the family of defendant, 
his father was insane at intervals; and if the jury further be- 
lieve from the evidence that the defendant had been suddenly 
or temporarily insane before the homicide in this case was com- 
mitted by defendant, then the burden of proof is on the State 
to show that, at the time the offense in this case was committed 
by defendant, he was sufficiently sane to realize the consequence 
of his act.” 

The rulings of the City Court above noted are here assigned 
as error. 


Brace & Tuorterox, and J. M. Farkner, for appellant. 
(1) The court erred in overruling the motion to exclude the 
testimony of the witness Malloy in reference to the proposal of 
the appellant to swap knives with him. There was nothing in 
this evidence that connected it directly or indirectly with House, 
or with the difficulty with House. (2) The court erred in 
overruling the objection of the appellant to the testimony of 
Cheatham. This was wholly irrelevant, and was calculated to 

rejudice the jury against the accused. (3) The court erred 
in overruling appellant’s objections to the questions calling for 
witneses’ opinion as to the sanity of the defendant.— /oberts 
v. Trawick, 13 Ala. 68; Norris v. State, 16 Ala. 778; Powell 
State, 25 Ala. 29; State v. Brinyea, 5 Ala. 243. (4). “A 
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sense of duty compels us to earnestly and respectfully in- 
sist before this court, that the rule laid down, as to the burden 
of proof in cases of insanity, in the case of Boswell v. State, 63 
Ala. pp. 324-6, is unsound, and has been productive of great 
injustice and injury to the accused in this case on the trial in 
the court below. The able and learned opinion in that case is, 
it is true, sustained by the authorities there cited, and also by 
other authorities, which were doubtless considered by the court 
in deciding that case; but we respectfully submit that the bet- 
ter rule, a more just rule, and a rule which is more in accord- 
ance with the reason, with the logic, and with the humanity of 
the law, is laid down in the following authorities :-—Atate v. 
Garbutt, 17 Mich. 9; State v. O’ Connell, 87 N. Y. B77; Ntate 
ew Cunn ingham, 56 Miss. 269: State v. Chase, 40 Tl. 352: 
State v. Crawford, 11 Kan. 32; State v. Wright, 4+ Neb. 408 
State v. Jones, 50 N. HW. 869; State v. Dove, 3 Heisk. (Tenn.) 
348; Stute v. Guetig, 66 Ind. 94. Many other authorities 
might be cited, but only leading cases have been selected where 
the whole subject is discussed.” Upon these authorities it 
is contended, that the court erred in its several rulings on the 
charges on insanity. (5) The charge numbered 3, given at 
the request of the State, is erroneous, because it directs the jury 
to find according to the preponderance of the evidence. ‘ 
ve. Williams, 27 Ala. 267; Vandeventer v. Ford, 60 Ala. 610. 





Il. C. Tompkins, Attorney-General, for the State. (1) The 
threats made by defendant, not directed against any known per- 
son, as Well as the effort to exchange his knife for a larger one, 
were all made after the first difficulty with deceased in the morn- 
ing. The testimony tended to show that from that time on the 
defendant continuously harbored a purpose to avenge a supposed 
affront by deceased, and to prepare himself to take his life, or 
to do him great bodily harm. There was evidence of threats 
made during the interval directly against deceased, and of 
preparation made to injure him. Certainly, in connection with 
the other evidence in the case, the jury had a right to infer that 
these threats were intended for deceased, and that the effort to 
procure a larger knife was an evidence of his purpose to do him 
harm. The acts of the defendant from the time of the first 
quarrel constituted one continuous transaction, and evidence of 
any fact which tends, even in the slightest degree, to show his 
state of mind, or throw light upon his purposes was proper for 
the consideration of the jury.—Camphell v. State, 23 Ala. 44; 
Armor v. State, 63 Ala. 173; Whart. on Crim. Ev. $$ 753-6. 
(2) The evidence elicted by the defendant from the witness 
Cheatham touching the August election was irrelevant; and 
hence, the testimony on cross-examination, if irrelevant, was 
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merely explanatory of the irrelevant testimony brought out by 
the defendant on direct examination ; and he can not be heard 
to object. (3) The witnesses examined by the State were 
fully competent to testify to their opinions of the sanity of de- 
fendant.—Powell v. State, 25 Ala. 21; Walker v. Walker’ Ex. 
34 Ala. 469; Stubbs v. Houston, 33 Ala. 555. (4) No princi- 
ple of law is better settled than that one who prepares himself 
for, and brings ona difficulty with another, can not excuse him- 
self for taking the life of that other upon the ground of self- 
defense. No party can justify on that ground, where the evi- 
dence shows that he brought on, or encouraged the difticulty, 

or that there was no reasonable apprehension of loss of life, or 
great bodily harm, or that there was other reasonable mode of 
escape from the danger.— Cross v. State, 63 Ala. 40; Eiland v. 
State, 52 Ala. 322; Mitchell v. State, 60 Ala. 26: Myers v. 
State, 62 Ala. 59: ° Me Neezer v. State, 63 Ala. 169; Ingram v. 
State, 67 Ala. 67. (5) The law in this State does not reeog- 
nize so-called temporary insanity. Any man whose passions 
are aroused beyond control, may be said to be temporarily in- 
sane; but that does not justify crime. The insanity which ex- 
cuses from the penalities of crime must be something more than 
a temporary dethronement of reason. So it may be taken as 
settled by Boswell’s case, 63 Ala. 307, that, to make out the de- 
fense of insanity, defendant must do more than create by the 
evidence a reasonable doubt of his sanity; he must establish the 
fact to the satisfaction of the jury by that measure of proof 
which is required in civil cases. That case lays down the true 
rule both in principle, and as held by a majority of decisons; 
and the court is referred to the following authorities sustaining 
and defending the principle, not referred to in that case: 
Whart. on Crim. Ev. § 340; Dejarnette v. Commonwealth, 75 
Va. 867; McLean v. State, 16 Ala. 672; State v. Bruce, 48 
Iowa, 530; State v. Grear, 29 Minn. 221; Carter v. State, 56 
Ga. 463; Webb v. State, 9 Tex. (Ct. of Ap.) 490; Johnson 
vw. State, 10 Lb. 571; State v. Tloyt, 46 Conn. 330; Coyle vw. Com- 
monwealth, Amer. Law Reg. vol. 22, p. 191; Code of 1876, 
$ 1487. 

SOMERVILLE, J.—The main question presented for our 
consideration in this case relates to the rule governing the 
burden and sufficiency of proof in criminal cases, where the 
defense of insanity is interposed. This question was fully and 
elaborately considered by this court in pene ’s case, 63 Ala. 
307, decided in the year 1879, where the authorities on the 
subject in both Er igland and America are lucidly reviewed in 
the opinion of Mr. Justice Sronx, speaking fora majority of 
the court. The doctrine is there held, that cnsanity isa de- 
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fense which must be established to the satisfaction of the jury, 
by a preponderance of the evidence, ad a reasonable doubt of 
the defendant’s sanity, raised by all the evidence, does not au- 
thorize an acquittal. A strong appeal is made by counsel, 
urging that this case, which was decided by a major.ty of the 
court, should be overruled, as repugnant to the sound logic of 
the law, and not in harmony with settled analogies of criminal 
jurisprudence. I confess, if the question were a new one, 
that, apart from authority, I should be greatly disposed to favor 
the view, that although the law presumes sanity, it at the same 
time presumes innocence, that these presumptions are each dis- 
putable, and must go to the jury, to be considered by them in 
connection with the other evidence; and that if the jury, upon 
the faets and conflicting presumptions of the whole case, en- 
tertain a reasonable doubt that the crime charged was com- 
mitted by the prisoner while in a sane state of mind, he is en- 
titled to an acquittal. This is the modern or strictly American 
doctrine, and tinds no countenance, so faras I can discover, 
among the best law-writers or adjudged cases in England. It 
seems to be approved by Mr. Bishop alone of the American 
text-writers, and finds support in the decisions of only some 
nine or ten of the highest courts of the several States.—2 Bish. 

Proce. § 673; O Connell v. The People, 87 N.Y. 3877; 
Cunningham v. State, 56 Miss. 269; People v. Garbutt, 
17 Mich. 9; State ». Crawford, 11 Kansas, 32; Guetig v. State, 
66 Ind. 94 (8S. C. 32 Amer. Rep. 99); Chase v. People, 40 Til. 
352: Wright v. P. ople, 4 Neb. 407; Ntate “ Jones, dO N. H. 
369; Dove v. State, 3 Heisk. (Tenn.) 348; Ntute v. Patterson, 
45 Vt. 308; State v. Waterman, 1 Nev. 548. 

The doctrine of Boswell’s case, which repudiated the ordinary 
rule of “reasonable doubt” as applicable to insanity cases, is, 
however, sustained by the great weight of authority. It 
seems to be approved by all of the English text-writers and ad- 
judged cases, coming with the sanction of the common law, 
which, for many forcible reasons, placed insanity upon a basis 
somewhat different from other defenses.—WeNaghten’s case, 
10 Cl. & Fin. 200; Peg. v. Higginson, 1C. & K. 130; 1 Rus- 
sell on Cr. (9th Ed.) 5-25. It is said in Roscoe’s Criminal 
Evidence that “the onus of proving the defense of insanity, 
or, in the ease of lunacy, of showing that the offense was 
committed When the prisoner was in a state of lunacy, lies on 
the prisoner.”—Roscoe’s Cr. Ev. (7th Ed.) 975. In Foster's 
Crown Law it is said, “all the circumstances of accident, neces- 
sity or infirmity, are satisfactorily to be proved by the 
prisoner.” —Fost. 255. 

Among the American authors Mr. Wharton strongly favors 
the view, that the burden of proof is on the defendant to prove 
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his insanity by a preponderance of the evidence—the defense 
being said to be extrinsic, and likened to an application in “ the 
nature of a plea to the ae or a motion to change the 
venue.”—Whart. Hom. § 668; Whart. Cr. Ev. § 340; Whart. 
Cr. Law (7th Ed.) § 54. Mr. Greenleaf says that the defense 
“must be clearly proved:” and again, that it ‘must be estab- 
lished by evidence satisfactory to the jury.”—2 Greenl. Ev. 
$373; 3 7b. $5. The adjudged cases in this country present 
a vast weight of authority favorable to the doctrine of Bos- 
well’s case, ov at least in repudiation of the rule entitling the 
defendant to an acquittal upon the existence of a mere reason- 
able doubt of his sanity. Many of these cases state the rule 
more strongly against the defendant, and some go to the length 
that the defendant must establish his insanity to the satisfaction 
of the jury, beyond a reasonable doubt. These views prevail 
in some eighteen or twenty of the States.— MWe Allister v. State, 
17 Ala. 434; Com. v. LHeath, 11 Gray (Mass.) 303; Sayres 
». Com. SS Penn. St. 291: State v Felter, 32 lowa, 49; Stat 
vw. Payne, 836 N.C. 609; Graham v. Com. 16 B. Mon. (Ky.) 
587; State v. Straunder, 11 West Va. 745, 823: State v. Stark, 
1 Strob. (S. Ca.) Law, 479; State &. Lawrence, 57 Me. 574; 
State v. Red dite ie Fs 71 Mo. 173; Le rgin uv. State, 31 Ohio, 111, 
115; Webb v. State, 9 Tex. (Ct. Ap.) 490; 8S. C. 35 Amer. 
Rep. 32, note: Posiell’s case, 20 Gratt. (Va.) 860; People 
vw. Messersmith, 57 Cal. 575; State v. Gut, 13 Minn. 341; 
Mehenzie v. State, 26 Ark. 334; Carter v. State, 56 Ga. 463; 
State wv. Spencer, 1 Zabr. (N. J.) 196, 201: State v. Danby, 
1 Hous. Cr. Cases ( Del.) 166, 175; State v. Hoyt, 46 Conn, 330, 

In view of these considerations we are of opinion that the 
rule declared in Boswell’s case should not be disturbed. It 
establishes a rule greatly favorable to the preservation of human 
life, and to the good order and peace of society. It dis- 
courages the recognition of that species of frenzy, known as 
“moral” or “emotional” insanity, which, without any support 
in the law, sometimes finds countenance at the hands of juries 
in contempt of its integrity. It is based upon the broad pre- 
sumption, which receives universal recognition in all the affairs 
of life, that sanity is the normal condition of all mankind, and 
upon the teachings of experience that criminals often take 
refuge in attempting the simulation of insanity under circum- 
stances rendering it most difticult of detection. The history 
of criminal jurisprudence in this country, it is apprehended, 
fails to show any danger from the inhumanity of juries in the 
harsh or unreasonable administration of the rule. 

This rule, it may be added, fully harmonizes with the pro- 
visions of our statute authorizing the judges of our circuit 
courts to order an inquisition in the case of criminals alleged 

VoL. LXXI. 




















1882. ] OF ALABAMA. 395 
| Ford vy. The State.] | 


to be insane, with the view of committing them to the State 
hospital for insane persons. The commitment is authorized 
“if it he satisfactorily proved that the person is insane,” and 
he is required to remain in custody until he is restored to his 
right mind.—Code, 1876, $$ 1487-58. It is manifest that great 
confusion might follow in the administration of justice, if one 
rule should be adopted in the trial of defendants alleged to be 
insane, and another in judicial inquisitions. A case might not 
be improbable where a prisoner, charged with murder, might be 
acquitted on the ground of homicidal insanity, because of the 
bare existence of a reasonable doubt, and yet there might not 
be such a preponderance of evidence against him as to satisfy 
the judge or jury of his insanity in a judicial inquisition. 
One dangerous to the community would thus be set at large, 
beyond the pale of legal punishment or custody, until a second 
or third homicide might operate to remove the existing reason- 
able doubt. 

We tind no error in the rulings of the court, relevant to the 
defense of insanity, which ean authorize a reversal of the 
judgment under the above views. 

There is no presumption that fitful and exceptional attacks 
of insanity are continuous—a proposition manifest in itself. 
It is only insanity of a chronie or permanent nature which, on 
being proved, is presumed to continue.—Whart. Cr. Ev. $ 730. 
The rule, therefore, prevails that where an insane person * has 
lucid intervals, the law presumes the offense of such person to 
have been committed in a lucid interval, unless it appears to 
have been committed in the time of his distemper.”’—1 Russell 
on Cr. 11; 1 Hale, 33-4. Charge number twenty-nine, requested 
by the defendant, was properly refused on this principle. 
There was no evidence tending to show that the alleged 
insanity of the prisoner was any thing more than fitful or 
occasional. 

The principle is everywhere recognized, that voluntary drunk- 
enness or intoxication is no ercuse for the commission of crime. 
Roseoe’s Cr. Ev. 985; 1 Arch. Cr. Pl. 11-14. This in nowise 
conflicts with the rule, that it may some times operate to rebut 
the existence of madice,so as to reduce the grade of the homicide, 
or other crime, of which malice is a necessary — So, 
in many instances, a man may be so drunk as to be incapable 
of forming or entertaining any specific intention at all.— Mooney 
v. State, 33 Ala. 419; Ross v. State, 6z Ala. 225; 1 Russ. on Cr. 
12-13. Yet it can not be said in any proper sense that the ex- 
istence of intoxication excuses the crime committed under its 
influence, or that the defendant should on that account be en- 
tirely acquitted of guilt.—1 Bish. Cr. Law, § 400. The fourth 
charge, given at the instance of the State, was free from error. 
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If its tendency was merely misleading, as being too broad in its 
sg to a particular phase of the e case, an explanatory 
charge should have been requested. 

Threats made by a defendant are generally admitted as tend- 
ing to prove malice on his part against a deceased person with 
the killing of whom he is charged. To be admissible they 
must of course be capable of such construction as that they 
may have reference to the deceased. A threat to kill one man 
may not be admissible under an indictment charging the de- 
fendant with the murder of, or assault with intent to murder an- 
other and different man.— Ogletree v. State, 28 Ala. 693. But 
threats to kill or injure some one not definitely designated, es- 
pecially when made shortly before the commission of the offense 
to which they may be construed to have reference, are unques- 
tionably admissible in connection with other explanatory cir- 
cumstances, and on proof of the corpus delicti. The threats of 
a general character, made the sub jects of objection in the record, 
all come within the influence of the above principle, and were 
properly admitted. It was a matter of mere inference whether 
the deceased came within their scope. Their weight or proba- 
tive force was a question entirely for the jury. —Whart. Hom. 

$ 693; People v. Scoggins, 37 Cal. 677; 8. C. Cases Self-Def. 
(Horr. & Thomp.) 596 ; 2oss v. State, 62 Ala. 225; Whart. Cr. 
Ev. § 756; PRedd’s case, 68 Ala. 492. 

There was no error in admitting the testimony of the witness, 
Malloy, to the effect that, an hour or two before the difticulty, 
the defendant had proposed to exchange knives with him, show- 
ing at the time a sma// three-bladed “knife, and ; assigning as a 
reason that his knife was too small. It may have been com- 
paratively weak, but it was clearly relevant as an act of prepa- 
ration, when taken in connection with the previous difficulty or 
bad feeling between the parties, and as one link in the chain of 
circumstances intervening during several hours immediately 
prior to the killing. 

Conceding that the defendant’s testimony tended to prove 
that he was free from fault in having brought on himself the 
necessity of the killing, and that he could not apparently re- 
treat with safety, yet there was also other evidence tending to 
prove the contrary, and all the charges requested bearing on 
the question of self-defense w ithdrew from the jury all con- 
sideration as to the truth or falsity of this conflicting evidence, 
and they were for this reason properly refused. These charges 
assumed the truth of the defendant’s version as to these two 
material aspects of the case, which could not be ignored by the 
jury in forming their verdict.—ZLeonard’s case, 66 Ala. 461; 
Roscoe's Cr. Ev. (7th ed.) 739; Cross v. State, 63 Ala. 40, and 
other authorities cited in Clark’s Cr. Dig. (1881) § 490. 
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As to witnesses who are not medical experts, the doctrine is 
clearly settled in this State, in accordance with the general cur- 
rent of authority, that they may express their opinion, in cer- 
tain cases, as to the sanity or insanity of one whose state of 
mind is the subject of investigation. To authorize this, how- 
ever, it must first be shown that the acquaintance of the wit- 
ness with the party whose sanity is questioned, is of an intimate 
character, and his association with him of sutticient duration to 
justify him in forming a correct judgment as to the intellectual 
status and habits, upon which he seeks to throw the light of his 
testimony.— Zn re Carmichael, 36 Ala. 514. It is said in our 
decisions generally that such witnesses, not being experts, should 
accompany their opinions with the facts upon which they are 
based ; and in Worries v. State, 16 Ala. 778, where the witness 
was introduced to prove the insanity of the prisoner, it was as- 
serted that his opinion * must be preceded by the facts and cir- 
cumstances upon which it is predicated."—F lorey v. Florey, 
24 Ala. 241; Powell v. Stute, 25 Ala.21. This is no doubt the 
better and safer practice in all cases where opinions are ex- 
pressed by non-experts aftirming the /nasvn/ty of a party. Here 
the eccentric manifestations and abnormal facts, being attirma- 
tive in their nature, can be readily stated in advance, and, con- 
stituting the basis of the opinion, may be said to determine its 
value and weight. But where the witness testities to the sanity 
of a party, there may be no such abnormal facts to be stated. 
Ile may testify to the non-existence of such facets by way of 
general negation. The competency of the witness, therefore, 
in limine, depends simply upon the fact that he has an aequain- 

‘tance with the party, whose sanity is questioned, of sufficient 
duration and intimacy to have afforded him opportunities for 
such frequent observation, as to justify the formation of a cor- 
rect opinion as to the question of sanity or insanity.—Stuchey 
v. Belluh, 41 Ala. 700. It was properly observed in /?owell 
v. Stute, 25 Ala. 28, that, “itis impossible to lay down any pre- 
cise rule as to the length or character of acquaintance which 
would render the opinion of a witness admissible on this sub- 
ject.” It must rest, to a considerable extent, within the sound 
legal discretion of the v/s? préus court, the value of such 
opinions being susceptible of easy test through the crucible of 
cross-examination. Theseveral non-expert witnesses, who were 
introduced by the State to prove the sanity of the defendant, 
were in our judgment shown to have been prima facie com- 
petent.— Stubbs v. Houston, 33 Ala. 555; Whart. Cr. Ev. $417; 
1 Redtield on Wills, 141; 1 Russell on Cr. (9th Ed.) 26, note 1; 
Pidcock v. Potter, 68 Penn, St. 342; 8. C. 8 Amer. Rep. 181; 
Hardy v. Merrill, 56 N. WH. 227; 8S. C. 22 Amer. Rep. 441; 
Stuckey v. Bellah, 41 Ala. 700, 1 Whart. Law Ev. § 451. 
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Where a defendant on his trial elicits irrelevant evidence 
from his own witness on direct examination, he can not com- 
plain that the State is permitted to bring out other irrelevant 
matter by way of explanation or rebuttal, touching the same 
subject-matter.—Starkie’s Ev. (Sharswood) 201, note; Havis 
v. Taylor, 13 Ala. 324; Findlay v. Pruitt, 9 Port.195. Great 
latitude must necessarily be allowed in the cross-examination of 
witnesses, and much left to the enlightened discretion of the 
lower courts, by whom alone the temper, demeanor and prjudices 
of the witness can be observed and known.— Marler v. State, 
68 Ala. 580. In view of this principle, and apart from other 
satisfactory reasons unnecessary .to be discussed, there was no 
objection to the evidence elicited on cross-examination of the 
witness Cheatham. 

We discover no error in the rulings of the City Court, and its 
judgment is affirmed. 


Bricke tt, C. J., dissenting. 


Royston v. May. 
Action on Promissory Note. 


1. Application of payment by creditor.—When a debtor, owing more 
than one debt to a creditor, makes a partial payment, but does not direct 
its application, the creditor may apply it to any of the debts then due, 
and not barred by the statute of limitations. 

2. Same; when does not interrupt the running of the statute of limita- 
tions. —But when such application is made by the creditor, being the act 
of the creditor, in which the debtor does not participate, and of which 
he has no notice, it does not interrupt the running of the statute of limi- 
tations upon the debt to which the payment was applied. 


Appeat from Dallas Cirenit Court. 

Tried before Hon. Joun Moore. 

This was an action of assum psit on a promissory note, brought 
by Moody H. May against Young L. Royston, and was com- 
menced on 24th June, 1881. Among other defenses, the de- 
fendant pleaded the statute of limitations of six years. 

The instrument sued on was executed on 13th October, 1874, 
and, as the evidence tended to show, was given for money 
loaned by the plaintiff to the defendants. The plaintiff testified 
on the trial, among other things, that “the defendant Royston, 
on the 2d May, 1878, paid to him about eighty dollars, without 
any instructions or directions as to its application; that said 
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Royston was at the time indebted to the witness in a large 
amount on his individual account then due, as well as for the 
amount sued for; that when said Royston paid said sum of 
about eighty dollars to witness, witness applied five dollars of 
it as a payment on the indebtedness sued for, and then entered” 
a credit on said instrument therefor, and the balance he applied 
to the individual indebtedness of said Royston, leaving still due 
thereon “a large balance.” This was the substance of the evi- 
dence touching this payment and its application. 

In the general charge the court instructed the jury, in sub- 
stance, that if they believed from the evidence that the de- 
fendant Royston was indebted to the plaintiff as testitied to by 
him, and that he made a payment to him, but did not give the 
plaintiff any instructions or directions as to which indebtedness 
the amount so paid should be applied, then the plaintiff had the 
right to make the application; and he could apply a part of the 
amount so paid to the debt sued on, and the remainder to the 
individual indebtedness of said defendant; and that if they 
further believed from the evidence that plaintiff applied any 
portion of the amount so paid, at the time of the payment, 
to the indebtedness sued on, then the amount so applied 
would be a valid and legal payment; and the statute of limita- 
tions would begin to run from the date of payment, and would 
not be a bar to this suit until the expiration of six years there- 
from. To this charge the appellant excepted, and specially to 
that portion thereof touching the running of the statute of lim- 
itations. The court also gave a charge at the written request 
of the plaintiff, embodying substantially the same instructions 
as contained in the general charge, to which the appellant ex- 
cepted. Other questions are raised, and other facts pert aining 
to such questions are stated in the record, which are not here 
set out, because they were not considered by the court. 

The trial resulted in a judgment for the plaintiff as against 
the defendant Royston, but in favor of the defendant Moseley. 
The rulings above noted are among the assignments of error 
here made. 





Sumrer Lea and Warrs & Sons, for appellant.—(1) “To 
make a partial payment evidence to stop the statute of limita- 
tions, the defendant must intend the payment to be thus ap- 
plied, or must know, and approve of such application. The 
charges assumed, without any evidence of such intent, that the 
defendant did intend that the $5 paid was on the debt sued on; 
or that, without any ev the defendant knew of such 4 
plication and approved ” See Vinneice v. Jeter, 65 Ala. 2 
The charges were, rl oe erroneous. (2) The plaintiff had 
no right to split the sum into two parts, and apply one part to 
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the individual indebtedness of Royston, and the other ~ tothe 

debt sued on.—See Ayer v. Hawkins, 19 Vt. 26; Wheeler v. 

Tlouse, 27 Vt. 735. 


Perrvs & Dawson and H.§8. D. Matiory, contra. (No 
brief came to the hands of the reporter.) 


* 

BRICKELL, C. J.—When a debtor, owing more than one 
debt to the same creditor, makes a partial payment, not direct- 
ing its application, the creditor has the election to apply it to 
either of the debts which may be due, and not within the bar 
of the statute of limitations.—Callahan v. Bozeman, 21 Ala. 
236; Bobe v. Stickney, 36 Ala. 482; Robinson v. Allison, 36 
Ala. 525. The right of the creditor toapply the payment, and 
its effect otherwise than as an extinguishment pro tanto of the 
debt to which it is applied, are different questions. The pre- 
cise question now presented is, whether such an application, 
the sole act of the creditor, in which the debtor does not par- 
ticipate, and of which he has no notice, will interrupt the run- 
ning of the statute of limitations upon the debt to which the 
payment is applied. 

The reason and principle on which a partial payment operates 
to take a debt without the statute of limitations, is, that by the 
payment the party making it intends to acknowledge and ad- 
mit the greater debt to be due; and, as is said in (7. S. v. W77- 
der, 13 Wall. 254, “if it was not in the mind of the debtor to 
do this, then the statute, having begun to run, will not be 
stopped by reason of such payment.” In Wills v. Fowkes, 
5 Bing. N. C. 4545, it was said by Tinpar, C. J., that 
“in order to have that effect, the payment must expressly 
be made in discharge of part of a larger debt, which accrued 
six years or more before the payment.” And Erskixr, J., 
said: “In order, by a part payment, to take a case out of the 
operation of the statute, the payment should be made on ae- 
count of the particular debt; the reason is, that the payment is 
taken as an acknowledgment, and, therefore, the intention of 
the party making it is material.” In Pond v. Williams, 1 
Gray, 630, Suaw, C. J., said, that a partial payment, to have 
the effect of interrupting the running, or of removing the bar 
of the statute, “must be made by the defendant specifically on 
account of the debt . . . , because it is, by implication, the pay- 
ment of a part of a larger subsisting debt, and, therefore, it is an 
admission, a conclusive admission on the part of the debtor, of 
the actual existence of the balance asa subsisting debt, not- 
withstanding the lapse of time, and the legal operation of the 
statute; from this acknowledgment of the defendant the law 
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implies a new promise, which prevents the operation of the 

statute.” 

It is not a mere payment that interrupts the running of the 
statute, or removes the bar of the statute when it is complete. 
The payment must be a partial payment of a debt the debtor 
recognizes as subsisting, and intends to extinguish in part. If 
this does not appear, an acknowledgment of an existing liability, 
and of a willingness to make further payment is not shown: 
the running of the statute is not interrupted, nor its bar, if 
complete, removed.— Broun v. Latham, 58 N. H. 30; S.C. 42 
Am. Rep. 568. Under the present statute, a partial payment 
merely interrupts the running of the statute—it will not remove 
the bar of the statute when it has attached. And it must bea 
payment made * by the party sought to be charged.”—Code of 
IST6, § 3240. It is not open to controversy, that the partial 
payment now relied upon as an answer-to the plea of the stat- 
ute of limitations, was the act of the creditor, and not of the 
debtor, who did not participate in, or have any notice of it. 
While it may have been an act the creditor could do lawfully, 
the only benetit he could derive from it was the payment par- 
tially of the debts to which he appropriated the payment in 
preference to the satisfaction of other debts. The debtor made 
no acknowledgment of the existence of the debt now sued upon ; 
it was notin his mind; and the running of the statute could not 
be arrested by the sole act of the creditor. The Cireuit Court 
erred in the instructions given the jury, and, as this conclusion 
will most probably be decisive of the case upon another trial, 
we deem it unnecessary to consider the other assignments of 
error. 

Reversed and remanded. 


Maguire v. Board of Revenue and Road 
Commissioners of Mobile County. 


Petition to have set aside and vacated an Assessment of 
Shares in National Bank for Taxation. 


1. National banks; power to tax shares in for Stat pur 1088. —Na- 
tional banks being the creatures of Congress, and the right of the States 
to tax anything pertaining to them being wholly derived from the grant 
made by Congress, the power to tax shares in such banks for State pur- 
poses must be accepted with all the conditions and reservations annexed 
to its exercise. 

2. Taxation of shares in national banks; rulings of Supreme Court_of 
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United States conclusive on State courts.—The Supreme Court of the 
United States has the reserved power of revising, and if need be, of re- 
versing the rulings of the State courts bearing on the exercise by the 
States of the power to tax shares in national banks; and hence, the de- 
cisions of that court on that subject must be adopted and followed by 
State courts. 

3. Diserimination as to power of the States to tar capital stock of national 
hanks, and shares therein.—Touching the power conferred by Congress 
on the States to tax, that body has carefully discriminated between the 
capital stock of national banks, and the shares in such capital stock; 
the power to tax the former being withheld from the States, while the 
power to tax the latter is granted, with stated conditions and reserva- 
tions. 

4. Tavation of shares in national banks in this Stats prior to aet of De- 
cember Sth, 1880, not authorized.—Prior to the passage of the act of De- 
cember 8th, 1880 (Pamph. Acts, 1880-1, p. 7), there was no statute in 
this State which authorized the assessment of shares in national banks 
for taxes. 

5. Taxation of shares in national hanks: act of December Sth, 1880, 
not violative of act of Congress.—The act of December Sth, 1880, pro- 
viding ‘‘ that there shall be levied and collected on the value of each 
share of every national banking association located within this State, 
whether held by residents or non-residents, the same rate of taxation as 
is levied on other moneyed capital, the same to be levied and collected 
in the county where each such association is located, and not elsewhere, 
and to be paid by each such association for the shareholders thereof,”’ is 
not rendered violative of the restrictions placed by the aet of Congress 
on the power of the States to tax shares in such associations, by reason 
of subdivision 8 of section 562 of the Code of 1876, which provides only 
for the taxation of the excess of ‘‘ all money loaned and solvent credits 
or credits of value,”’ after deducting the tax-payer’s indebtedness; but 
the language of the act, construed in connection with the above pro- 
vision of the Code, allows and authorizes a deduction by the shareholder 
of his debts from the value of the shares owned by him, because the 
privilege of such deduction is allowed in the taxation of money loaned, 
and solvent credits or credits of value. 

6. Same.—Nor is the provision of the act of December Sth, 1880, re- 

quiring the taxes on such shares to be paid by the bank for the share- 
holders, violative of the act of Congress. 
7. Same; not affect d by subd, 10 of section 362 of Code.—Subdivision 
10 of section 362 of the Code, which declares that the capital stock of 
domestic corporations, except such portion thereof as may be invested 
in, and otherwise taxed as, property, shall be subject to taxation, having 
no reference to the taxation of shares in the capital stock of such corpor- 
ations, is not violative of the act of Congress restricting the power of the 
States to tax shares in national banks, as an unfriendly discrimination 
against such shares; nor is an assessment of such shares under the act 
of December 8th, 1880, thereby rendered invalid, because, in making 
the assessment, no deduction was allowed the shareholders for or on ac- 
count of taxes paid by the bank on real estate or other property owned 
by it, and assessed for taxation. 

8. Same; 2nd section of act of December 8th, 1880, unconstitutional. 
No legislative attempt having been made prior to the passage of the act 
of December 8th, 1880, to tax the shares of national banking associa- 
tions, the second section of that act, providing that ‘there shall be as- 
sessed and collected in any county where such association is located, 
upon each share of the capital siock of such association which has 
escaped taxation for any prec eding year since 1874, the same rate of tax- 
ation, State and county, as Was in each year assessed and collected upon 
other moneyed capital,’ is violative of sections 4 and 5 of article xi of 
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the constitution, limiting the rate of taxation in any one year for State 
and county purposes. 

9, Distinetion between levy and assessinent of laves; constitutional in- 
hibition apple s to foriner, not to latter .—The constitutional inhibition is 
against levying taxes, a legislative function, and not against assessing 
taxes, the work of the assessor; and hence, the constitution does not 
inhibit the assessment and collection of taxes which have been levied, but 
which have escaped the assessor, or, by reason of defective machinery, 
could not be collected. But when the legislature declares a new subject 
of taxation, not theretofore taxed, or attempted to be taxed, and levies 
a tax upon it, which, in the aggregate, transcends the constitutional 
limit, ¢ es it a tax for past years can not heal the infirmity. 

10. clion 4 of articl ri of constitution, limiting rate of taxation; 
when sbabel e not within inhibition.—Section 4 of article xi. of the consti- 
tution was not intended to prohibit the enactment of a statute which 
should operate from year to vear until altered or repealed, as the legisla- 
tive function may be ay ig te in one year, to be operative for suecessive 
years ; but its meaning is, that a greater burden than three-fourths of 
one per cent. shall not hy te ‘vied or imposed in and for one year. 


Aprrat from Mobile Cireuit Court. 

Tried before Hon. Wirtiam E. Crarke. 

The tax assessor of Mobile county, on Ist August, 1881, as- 
sessed, and returned for taxation to the judge of probate, for 
each of the vears 1878, 1879, 1880 and 1881, forty shares of 
the capital stock of the National Commercial Bank of Mobile, 
a corporation organized as a national banking association under 
the acts of Congress providing for the organization of such as- 
sociations, which belonged to the appellant ; and also the shares 
of said stock belonging to other shareholders. These shares 
were assessed at par, without any deductions for or on account 
of any indebtedness which the shareholders owed. At the 
August term, 1881, of the Board of Revenue and Road Com- 
missioners of Mobile county, “sitting as the Court of County 
Commissioners for said county, and, by special act of the Gen- 
eral Assembly, vested with all the powers and duties of said 
court,” the appellant and the other shareholders filed with said 
board their petition, praying, for causes therein stated, that said 
several assessments be set aside as illegal and unauthorized, or, 
if that relief be not granted, to correct certain alleged errors 
therein. On the hearing said board ascertained the true value 
of the shares for each of said years, Which was less than par, 
and eorrected the assessments by substituting bes value thus as- 
certained for the value returned by the assessor. The board 
also further corrected said assessments by deducting from each 
of them a sum equal in amount to the excess of the indebted- 
ness of the several shareholders over and above their respective 
solvent credits or credits of value. As to the assessment against 
the appellant, these were the only corrections made by said 
board ; and, as corrected, this assessment was allowed to stand. 
It was shown on the hearing that the said bank during said 
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years owned certain real estate which had been assessed for 
State and county taxes, and said taxes had been by it paid. It 
was further shown that 86,000 of the capital stock of said bank 
was during said years invested in bonds of this State,and $300,- 
000 of said stock was in bonds of the United States. But the 
board refused to allow any deductions on said assessments on ac- 

count of these matters. 

The proceedings of said board touching the assessment against 
the appellant were brought by him into the Cireuit Court by 
certiorar?; and on the hearing that court affirmed the action 
and proceedings of said board, except as to the assessment for 
1879 for county purposes, which was, for reasons not necessary 
to be here stated, set aside and held for naught. From that 
judgment this appeal was taken; and it is the basis of the as- 
signments of error here made. 


J. Lrrree Surru, for appellant. (1) It is now well settled 
that the limitation on the rate of taxation provided by § 5219, 
U.S. Rev. Statutes, relates not only to the rate per cent. laid on 
valuation, but to the entire system or process of taxation, and 
prohibits an exaction from the owners of shares of national 
banking associations, of a larger sum or amount of taxation, in 
proportion to the actual value of such shares, than is exacted 
from the individual owners of other moneyed capital in the State, 
valued in like manner.—/elton v. The Bank, 101 U. 8. 146; 
People v. Weaver, 100 U.8. 539; Pollard v, State, 65 Ala. 635. 
Such shares must, under the general law, be valued at their 
fair market or selling value, and without any deductions, just 
as all other personal property is valued, where no deduction is 
specifically allowed or required respecting the property to be 
assessed for valuation.—Code of 1876, § 371. When any de- 
ductions are authorized, under the system of taxation in this 
State, they are expressly named, and the particular kinds of 
property, in the valuation of which such deductions must be 
allowed, are specifically named.—Code of 1876, § 362, subd. 
8,10; 7b. $$ 358-9. It is shown by § 360 of the Code that 
the taxation of “ money loaned and solvent credits or credits of 
value” is not according to the general rule, but is subject to 
special legislation. It follows, therefore, that the act of De- 
cember 8th, 1880, under which the assessment purports to have 
been made, does not comply with the requirements of § 5219 of 
U.S. Rev. Statutes, any better than did the act which was held 
invalid for want of conformity with that statute in Pollard v. 
State, ex rel. 65 Ala. 635. It is true that act declares that the 
tax to be levied on the value of the shares of national banking 
associations shall be ‘the same rate of taxation as is levied on 
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other moneyed capital ;” but this does not relieve it of the ob- 
jectionable discrimination complained of. For it lays such rate 
on the valuation of the shares, and leaves the valuation to be 
made under the general rule, and not under the special rule 
provided for the valuation of money and credits. It, therefcre, 
in its effect, operates an unauthorized discrimination against 
money invested in such shares. Moreover, the language of the 
act which was aw for said cause in the case of People 
v. Weaver, 100 U.S. 540, is exactly the same as that used in 
the act under conatiien ation. (2) But it is insisted that, even 
if the foregoing propositions be correct, still the appellant c: 

not raise the question of the invalidity of the act, and of the 
taxation, for the cause last stated, because he did not show that 
he had debts to be deducted from the valuation of his shares, 
under = decision in case of Supervisors of Albany v. Stanley, 
105 U.S. 305. Of course, it is for this court to determine 
whether rr, ne having so carefully, and so recently reviewed its 
decisions on this subject, it will now overrule that decision up- 
on such attempted fine-spun distinctions as that case is made to 
turnon. (3) The National Commercial Bank of Mobile owned 
and paid taxes on real estate each year for which the assessment 
was made, valued at $19,290, and no consideration of that was 
had in said’assessment and taxation. The act of December Sth, 
1880, makes no provision by which the holders of the shares taxed 
could get the deduction or benetit paid on such real estate ; but 
the shareholders of stock in corporations of the State do get the 
benetit of taxes paid on real estate owned by such corporations. 
Pollard v, State, 65 Ala. 635, and cases there cited. But it is 
insisted by the appellees, that this court did not sufticiently dis- 
criminate in that case between capital stock and the shares of 
capital stock. The cases cited in that case show that the court 
did not overlook that matter. Besides, the question to be borne 
in mind is, does the whole system or process of taxation dis- 
criminate unfavorably against capital invested in national bank 
stock ; and this mode of taxation, the court clearly shows, does 
so operate. It will be noticed that sub-division 10, § 362, and 
subdivision 9, $ 358 of the Code impose restrictions aganist 
taxation on the shares of State corporations, which are not 
provided in the case of shares of national banking associa- 
tions. It must also be noted that subdivision 9 of § 358 
is not an absolute exemption of the shares mentioned 
in it from taxation, but only when the corporation whose shares 
are so provided for, lists its property for taxation. That is, it 
is a provision to avoid double taxation, which is not made in 
ease of national banking associations, and their shareholders. 
If, then, the language of the act of December 8th, 1880, be 
construed to authorize the deduction, still there was error in 
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the action of the courts below; for they refused said tax-payers 
the benefit of the amount paid by the bank on its real estate, 
(4) As to the operation of the second section of the act of De- 
cember 8th, 1850. Prior to the date of the act, there was cer- 
tainly no law in this State which authorized the taxation of 
shares of national banking associations. —o//urd v. State, 
supra. The act was enacted before that decision was made, 
and this section was manifestly written upon a different idea. 
As there was no law which authorized such taxation, it is dift- 
cult to understand how property escaped taxation, when no law 
imposed any tax on it. It is also difficult to see how any act of 
the General Assembly can constitutionally authorize the levy, 
as is done in the act under consideration, 77 any one year, of 
about six or eight times the rate of tax, which, (” sch year, is 
levied on other property.—Cons. Art. XI, gs 4,5, 7; Code, 
p. 145. It is repeated three several times in these sections, 
that there is “no power to levy, (# any one year, a greater 
rate of taxation than three-fourths of one per centum on the 
ralue of property within this State.” The limitation is against 
the power to levy ¢# any one year a greater rate, etc. ; against 
the power to levy beyond the rate named ¢” any one year. It 
is not a limitation to tax an excess over the rate named for 
any one year; but it is clearly stated to be a limitation to tax 
beyond the rate In any one year. The statute under considera- 
tion does not simply authorize the exercise of an existing 
power, but attempts to authorize the assessment and collection, 
in 1881, of taxes for 1S78, IST9 and LSS0O, which were never 
laid in those years by any valid law; the levy and collection 
of a tax for four years and greatly beyond the constitutional 
limit. This can not be constitutional. (5) All the cases re- 
ferred to by the appellee providing for the collection of back 
taxes, are cases where there had been a levy under some valid 
law, but the tax had not been collected by reason of some in- 
formality, or error of the officers in the assessment under such 
levy, whereby the property so taxed for the preceding time had 
escaped taxation imposed on it by some valid law, or where 
there was some obstacle arising from some intervening legisla- 
tion, which had substantially been pronounced invalid, after 
which there had been subsequent legislation to correct the evils 
arising out of the erroneous construction of the law which in- 
terposed the obstacle. In each case, however, the law which 
levied the tax was full and complete to levy and collect the tax, 
and the subsequent law, which came to aid in the collection of 
the tax, was simply to remove the obstructions in the way of 
arriving at the right construction and application of such com- 
plete law. Therefore, the cases furnish no analogies in the case 
of an act so framed as to be defective in this: That it wanted 
VoL. LXXI. 








1882. ] OF ALABAMA. 407 
(Maguire v. Board of Revenue and Road Com’rs of Mobile Co. } 
power to tax at all. © The act of 1580 does not aid, but imposes 
the tax. (6) It is further contended that the nullity of the 
act is still more apparent, when its provisions for the assessment 
and collection of taxes for county purposes, for the back years 

named, are considered ; and this point discussed. 


Wa. G. Jones, contra, for Mobile County. (1) All pre- 
sumptions are in favor of the validity of the act under consid- 
eration—act of December 8th, 1880. If its language is so 
general or obscure that it is reasonably susceptible of twe con- 
structions, one of which would render it unconstitutional and 
void, and the other would render it constitutional and valid, the 
court is bound to give it that construction which would render 
it constitutional and valid. In passing this act the legislature 
must be presumed to have known what was our then existing 
statute law on this subjeet—what was the United States statute, 
and the decisions which had been previously made upon it by 
our Supreme Court, and the Supreme Court of the United 
States. The latter court had decided, in People v. Weaver, 100 
U.S. 539, that a State statute which refused to a stockholder in 
a national bank “the same deduction for debts due by him from 
the valuation of his shares of national bank stock, that it allows 
to those who have moneyed capital otherwise invested, is in con- 
flict with the act of Congress”; and our Supreme Court had, in 
Sumter County ve. National Bank of Gainesville, 62 Ala. 464, 
held that subdivision 7 of § 369 of the Code was unconstitutional. 
With these lights before it, the legislature could not have /n- 
tended to pass an act which would be in contliet with the United 
States statute. Not only from this consideration, but from the 
language of the act, it is clear that, in passing the act of Decem- 
ber Sth, 1880, the legislature intended by it, taking it in con- 
nection with the provisions of our Code, to make our law con- 
sistent with the act of Congress, as construed in People v. 
Weaver, supra. Tf it has failed to do so, it must be from ig- 
norance, or want of skill, neither of which will be presumed. 
(2) Construetion of act of December 8th, 1880. The first see- 
tion of the act, following exactly the words of the act of Con- 
gress, levies on the value of each share of national bank stock 
* the same rate as is levied on other moneyed capital.” Lovking 
to our Code, as we must do, to find what is the rate, though we 
ean not find “moneyed capital” mentioned co nomine, we do tind 
arate of taxation levied on “all money loaned and solvent 
credits or credits of value.”—Subd. 8, § 362 of Code. These, 
in common parlance, are moneyed capital, and are held, in many 
adjudged cases, to be moneyed capital, within the meaning of 
that term as used in the act of Congress. This then is the rate 
manifestly referred to in in the act of December 8th, 1880. 
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This, too, is the rate most favorable to the stockholder; for it 
allows him to deduct his indebtedness from the value of his 
stock, and be taxed on the surplus, and no other clause allows 
this. This construction was adopted in the courts below, and 
the deduction allowed. So construed, the act harmonizes our 
law with the act of Congress, and does not come within the de- 
cision in People v. Weaver, supra, as shown by the decision in 
Supervisors vw. Stanley, 105 U. S. 305. (3) The decision of 
this court in Pollard v. State, ex rel., 65 Ala, 628, was avow- 
edly made on the authority of the then recent decision in /?co- 
de v. Weaver, supra; and on the idea that the U. S. Supreme 
Court in that case decided the New York statute then in ques- 
tion to be unconstitutional and void. But it now appears from 
the later decision in Supervisors v. Stanley, supra, that such 
was not the decision. This latter case decides that the New 
York statute is not wholly void, and sustains assessments made 
under the same statute which was under consideration in /?’eo- 
tev. Weaver, supra, in all cases where the stockholder had 
failed to claim his right of deduction in due time. This last 
case is very strong, if not absolute authority, in favor of 
the appellee in this case. (4) The proper construction of 
the act of Congress has been frequently considered by 
the Supreme Court of the United States, and by other 
courts. It appears to be now well settled that it was 
not the intention, or effect of the act of Congress to cur- 
tail the power of the States on the subject of taxation, or to 
apaigea the exemption of particular kinds of property; that a 
State tax law is not violative of the act of Congress merely on 
the ground, that it allowed a partial exemption of a certain 
kind of moneyed capital; nor because some moneyed capital was 
exempted; and that it is a sufficient compliance with the act of 
Congress, if the rate of State taxation is the same, or not greater 
than on the moneyed capital of individual citizens which is sub- 
ject or liable to tawation.— People v. Commissioners, 4 Wall. 
944: Tephurn v. School Directors, 23 Wall. 485; Adams v. 
Nashville, 95 U. 8.19; Everit?s Appeal, 71 Penn. St. 216. 
These cases are cited with approval in Dp *ollarvd v. The State, ex 
rel., supra; and they sustain the validity of the act of Decem- 
ber Sth, 1880, and furnish an answer to all objections taken 
against the act, so far, at least, as the first section of the act is 
concerned. (5) Construction of second section of the act of 
December 8th, 1880. It is contended for the appellant that, 
rior to the passage of this act, there was no valid law in this 
State levying any tax on shares of stock in national banks, and, 
therefore, it can not be said with propriety that they had es- 
caped taxation during the years preceding the enactment of the 
statute. It is, however, insisted for the appellee, that our prior 
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legislation furnishes a good and sufticient answer to this objec- 
tion. No special provision for the taxation of such shares in 
our revenue laws prior to the passage of the act of February 
27th, 1875 (Code, Subd. 7 of $ 369), is now remembered. But 
under the revenue act of 1868, and succeeding revenue statutes, 
such shares were held to be taxable under the general description 
of property. This was decided in Melver v. Robinson, 53 Ala. 
456, and again, in 1878 and 1879, in the Sumter county cases. 
So stood our statutes an decisions when the act of December 
Sth, 1880, was passed. The second section of the act was in- 
tended to be remedial by providing a better mode of assessing 
and collecting escaped taxes, imposed by the pre-existing laws. 
This the legislature might constitutionally and properly do. 
Cooley on Tax., ch. X, pp. 223-4. The decision in the ease of 
Pollard v. The State, supra, was made subsequent to the pas- 

sage of this act, and can have no bearing on the question of the 
intention of the legislature in passing the act. That decision 
was made, as now appears, under a misapprehension as to what 
was the decision of the Supreme Court of the United States in 
People v. Weaver, supra, Vt practically nullified a provision of 
our revenue laws, so far as concerns shares of stock in national 
banks, which had been acted on for more than ten years, and 
that with the sanction of this court; and it overrules, to some 
extent, four recent and well considered decisions of this court. 
Under such circumstances we may, without any disrespect, ask 
this court to reconsider that decision. (6) If, however, the sec- 
ond section of said act is and was intended to be retrospective, 
so as to subject to taxation for the years from 1875 to 1880, in- 
clusive, property as to which no valid assessments of taxes 
could be made during those years, we insist that the section is 
not void on that ground. Our legislature has plenary legisla- 
tive power, except so far as it is limited by some restriction in 
the constitution of the United States or in that of this State. 
We know of no provision of either which prevents the legisla- 
ture from passing such a retrospective law. 


Gaytorp B. Crark, contra, for the State.—(1) The act from 
which section 5219 of Revised Statutes of the United States 
is taken, was passed June 3d, 1864. It authorized the tax of 
the shares of national banking associations as the property of 
the individual shareholders, and also the taxation of real estate 
as the property of the corporation. As it was originally en- 
acted, it contained two restrictions upon the power to tax the 
shares: (1) That the rate should not be greater than that as- 
sessed upon moneyed capital of the individual citizen ; and (2) 
that there should be no discrimination in favor of the shares of 
State banks. Under the operation of this act the following 
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vases were decided: Van Allen v. The Assessors, 3 Wall. 573; 
The P ople v. The Commissioners, 4 Wall. 244; National Bank 
v. Commonwealth of Kentucky, 9 Wall. 353; Lionberger v. 
Rouse, 9 Wall. 468. These authorities and the statutes thereby 
construed discussed. (2) But on the 10th of February, 1863, 
Congress passed an act on the subject of taxing shares in na- 
tional banks, which had the effect of amending section 41 of 
the act of 1864, by striking out the second restriction placed 
on the taxing power of the States. Where a change of this 
sort is made in a statute, it is presumed to be made ex éadus- 
tria, and for a purpose. What is that purpose, and what is the 
effect of the change? The proviso operated as a restriction on 
a broad power of taxation given to the States in the first part 
of this section; the repeal of the proviso was a withdrawal of 
such limitation or restriction on the exercise of the power, and 
is equivalent to an express enactment of the converse of the 
proposition stated in the proviso. This is clearly recognized in 
the case of Lionberger v. Rouse, supra. As said in that case, 
the power of the States to tax shares of national banks is now 
“subject only to the restriction, that the taxation shall not be 
at a greater rate than is assessed on other moneyed capital in 
the hands of individual eitize ns.” These words, individual 
citizens, exclude, as far as words ean, any idea of the applica- 
tion of the first, and now only restriction to moneyed capital 
in the hands of corporations. (3) Not only is the restrie- 
tion contined to the rate charged on moneyed capital in 
the hands of the individual citizen; but it iN clear that, 
as the law now stands, the ecemption of any class of moneyed 
capital from taxation is not a violation of the restriction of the 
act of Congress. The restriction is, that when moneyed cap- 
ital of amy class is taxed as such, the shares of national 
banks shall bear no greater rate.—See .Vational Bank v. Com- 
monwealth, supra; Hephurn v. The School Directors, 23 Wall. 
480, 485; Adams v Nashville, 95 U.S. 19. A conclusion 
from these decisions is, that the States may entirely exempt any 
particular class of moneyed capital from taxation, and of course, 
as to such exempted capital, any rate whatever on the shares of 
national banks would be in excess ; but the law has no reference 
to that; it merely confines itself to a comparison of the rate 
imposed on national bank shares with the rate which may be 
actually imposed on other portions or classes of moneyed capi- 
tal, which is actually taxed as the property of individuals. (4) 
Applying these principles to the statutes of this State now in 
force, and applicable in their terms and operation to the sub- 
ject-matter, we think it can be plainly made to appear that the 
appellant has secured a judgment more favorable than he was 
entitled to. There is no express restriction in the act of De- 
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cember Sth, 1880, of which appellant can complain. The law, 
therefore, is not void. The only questions are: First, can it 
be so practically applied under the general law governing taxa- 
tion, as to be operative, and not work an actual discrimination 
against the appellant; and, second, has it been so applied in 
this case. The statute does not fix the rate in terms, but we 
insist that it does properly fix it by reference—certuim est quod cer- 
tum reddi potest. It certainly tixes the same rate as that im- 
posed on other moneyed capital. To say that we can not ascer- 
tain from the law with certainty what the rate imposed on 
moneyed capital is, is to say that all existing laws attempting to 
impose such tax on any or all moneyed capital are void for un- 
certainty. But this is not contended for, although it follows as 
a legal sequence from the argument made by appellant’s coun- 
sel. By section 368 of the Code, and the acts amendatory 
thereof, a uniform rate is provided. which operates uniformly 
on tul property assessed, or liable to taxation. By both the con- 
stitution and the statutes this rate is to be assessed on the actual 
value; and such also is the provision of the act of Decem- 
ber Sth, 1880. In subdivisions 7, 8, 9 and 11 of § 362 of the 
Code, a tax is levied on designated species of moneyed capital 
of individuals ; and as far as any subject is taxed at all, the rate 
is the same as that allowed to the nationai bank shareholder. 
By subd. 9 of § 358 of, the Code all shares of the capital stock 
of any corporation, which is required to list its property for 
taxation, are entirely CLEC mpted , trom all tavation whatever, and 
can not be assessed against the shareholders of such corporations. 
This total exemption of the shares as such is a total exemption 
of a portion of the moneyed capital held by the individual citi- 
zen; and is such an exemption as can properly be allowed un- 
der the influence of the cases before referred to. It is identi- 
cal in principle with the ease of Zhe People v. Comimissioners, 
4 Wall. 244. There is also exempted by subd. 7 of § 362 of 
the Code, money held subject to draft in the prosecution of a 
regular exchange business; and by subdivision 9 of the same 
section, money employed or invested as therein stated is 
also wholly exempted, if otherwise taxed as capital. These 
are neither deductions nor abatements of a tax levied, 
but are exemptions from all taxes of that class of money- 
ed capital in the hands of the individual, provided the 
individual shall have it assessed as capital. But no pro- 
vision is made in the Code for the taxation of such moneyed 
investments in the ‘ndividual as capital: and hence, as to this 
it is only an apparent exemption. If, however, the money so 
employed or held should belong to a corporation, it might 
operate as an exemption by virtue of subdivision 10, But the 
inhibition is not now against a discrimination favorable to cor- 
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porate moneyed capital, or has it ever been against discrimina- 
tion, when brought about by a total exemption from taxation. 
(5) The ease of Pollard wv. State, er rel. 65 Ala. 628, cited 
and commented on; and it was contended that this court mis- 
apprehended the effect - the decision in the case of Zhe 

,eople v. Weaver, 100 U. 8. 539, as shown by the heer por 
case of Supervisors of Alkany v. Stanley, 105 U. S. 305; and 
further that neither of these cases in any way modified the 
former cases hereinbefore cited, which permit exemptions of a 
portion of moneyed capital from taxation altogether. It was 
further contended that the case made by the record in this 
cause was clearly within the rulings in //i/ls"v. The Exchange 
Bank, 105 U.S. 314; and Evansville Bank v. Britton, Th. 
322. (6) Asto the real estate of national banks being taxed, 
as the property of the banks, without allowance to the share- 
holders on account thereof, we find an express authority for 
such seeming double taxation in the enabling act of Congréss. 
It is true that when the cap/tal of a State bank or other cor- 
poration is taxed, such portion of such capital as is listed and 
taxed as property, is deducted from the value of such cor- 
porate capital. —Code, § 362, subd. 10. But this is not an 
illegal discrimination against the shareholders of national banks, 
nor against the capital stock of such banks; because the re- 
striction of Congress does not apply to.the case, and because 
there is no tax at all on the capital of national banks, as to 
which a comparison could be drawn. We think, therefore, 
that the reasoning in Pollard v. State, ex rel., supra, went 
further than was contemplated by the decisions of the U. 8. 
Supreme Court and the statute which they construed. (7) In 
this case every shareholder who proved the existence of debts 
above his solvent credits was allowed such deductions; and 
hence, on that score, he has no cause of complaint. We hope 
the court will pass upon the question as to whether the share- 
holders are entitled to the deductions actually allowed, although 
no cross appeal was taken; not, of course, to operate on the 
judgment in this case, but as a guide for the future. That the 
machinery of our law is adequately certain to protect against 
any improper valuation, is shown by the record in this case, 
where the assessor’s valuation was reduced to the actual 
market value. No such discrimination is shown, either in the 
operation of the law, or conduct of the officers making the as- 
sessments, as vitiates the judgment of the court below, under 
the ee page in the ease of Pelton v. The National 
Bank, 101 U.S. p. 1438. 


STONE, J.—The authority to tax shares in national bank- 
ing associations for State purposes, is uniformly held to be de- 
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rived from the act of Congress, which confers the power. 
Rev. Stat. U. S. § 5219; Pollard v. State, ex rel. 65 Ala. 628; 
Farmers’ National Bank v. Dearing, 91 U.S. 29. Without 
such statutory concession, no such tax could be levied. The 
power is conferred, not in general terms, but with limitations. 
The language is, that nothing in the laws of Congress “shall 
prevent all the shares of any association from being included 
in the valuation of the personal property of the owner or 
holder of such shares, in assessing taxes imposed by authority 
of the State within which the association is located; but the 
legislature of each State may determine and direct the manner 
and place of taxing all the shares of national banking associa- 
tions located within the State, subject only to the two restrie- 
tions, that the taxation shall not be at a greater rate than is 
assessed upon other moneyed capital in the hands of individual 
citizens of such State, and that the shares of any national 
banking association owned by non-residents of any State shall 
be taxed in the city or town where the bank is located, and not 
elsewhere. Nothing herein shall be construed to exempt the 
real property of associations from either State, county or mu- 
nicipal taxes, to the same extent, according to its value, as other 
real property is taxed.” The leading policy of these restrie- 
tions can not be misunderstood. The first was intended to pre- 
vent unfriendly, discriminating assessments against investments 
in the stock of national banking associations, lest thereby such 
investments should be discouraged and hindered by excessive 
burdens. Hence, the burden should be no greater than that 
levied by the State on other moneyed capital in the hands of 
individual citizens. You may tax the shares, said Congress, 
for the support of your government, which protects them in 
common with all other material interests, but you can not lay 
upon them heavier burdens than you lay on other moneyed 
capital. The act discriminates carefully between the capital. 
stock of such banking associations, and the shares in such capi- 
tal stock. ‘ The tax on the shares,” as said by Justice NELson 
in Vun Allen v. The Assessors, 3 Wall. 583-4, “is not a tax on 
the capital of the bank. The corporation is the legal owner of 
all the property of the bank, real and personal; and within the 
powers conferred upon it by the charter, and for the purposes 
for which it was created, can deal with the corporate property 
as absolutely as a private individual can deal with his 
own. . . The interest of the shareholder entitles him to 
participate in the net profits earned by the bank in the employ- 
ment of its capital, during the existence of its charter, in pro- 
portion to the number of his shares; and, upon its dissolution 
or termination, to his proportion of the property that may re- 
main of the corporation after the payment of its debts. This 
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is a distinct, independent interest or property, held by the 
shareholder, like any other property that may belong to him.” 
Speaking of the difference between the shares and the capital 
stock, we, in Sumter County v. National Bank, 62 Ala. 464, 
said: “It is the difference between the several parts and the 
whole; between the tributaries and the congregated volume 
which forms the river; . . between an artificial entity, 
ealled a corporation, having a local habitation and a name, ea- 
pable of suing and being sued, and which may survive all the 
shareholders of any given period, and the several owners of 
the shares, who are commonly real persons, and who may 
undergo constant change by transfer or death, without disturb- 
ing or affecting the continuance or identity of the corporation.” 
‘National banking associations, being the creatures of Con- 
gress, and owing their legal existence to that body; and the 
right of the States to tax any thing pertaining to them being 
derived from the grant made by Congress, it follows logically 
and legally that we must aecept the power, with all the condi- 
tions and reservations they have annexed to its exercise. And 
it equally follows, and such are its uniform rulings, that the 
Supreme Court of the United States has the reserved power, 
in dernier resort, of revising, and, if need be, of reversing the 
rulings of the State courts, bearing on the exercise of this 
power by the States. The question of the restriction imposed 
by Congress, that State taxation on the shares of national 
banks “shall not be at a greater rate than is assessed upon other 
moneyed capital in the hands of individual citizens,” has led to 
much contention, and, to our apprehension, somewhat varied 
rulings in that court of last resort.—See Van Allen v. The 
Assessors, 3 Wall. 573; Pe ople v. Commissioners, + Wall. 244; 
National Bank v. Commonwealth, 9 Wall. 353: Hephurn 
vx. NSehool Directors, 23) Wall. 480: Adams wv. Nash ville, 
95 U. S. 19; -cople v. Weaver, 100 U. S. ddd: elton wv. Na- 
tional Bank, 101 U.S. 148; Cummings v. National Bank, 
Th. 153: Supervisors . Stanley, 105 U.S. 305: TTills vw. Er- 
change Bank, 1b. 319; Evansville Bank v. Britton, Tb, 322. 
Until the enactment of the statute approved December 
8, 1880.—Pamph. Acts, 7—there was no express provision in 
our statutes for taxing the shares of national banks. We had 
provision for taxing the capital stock of incorporated com- 
panies.—Code of 1576, § 362, subd. 10. This did not affect 
national banks, for Congress had not granted power to the 
States to tax the capital stock of such associations. Our revenue 
system had also levied a tax on all other property, real and per- 
sonal, not otherwise specified therein.—Same section, subd. 13. 
Under the clause last cited, attempts were made to assess and 
collect taxes on the shares of national banking associations. 
VoL. LXXI. 
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Some of our earlier rulings maintained such assessment and 
collection, while we steadily declared that all attempts to tax 
the capital stock of such associations was forbidden by law. 
National Com. Bank v. Mayor, 62 Ala, 284; Sumter County 
v. National Bank, Th. 464. In Pollard v. State, CL rel. 
65 Ala. 628, the question was again presented of the power to 
tax the shares of national banking associations under subd. 
13 of section 362, supra; and, overruling our former decisions, 
we held that that statutory provision did not authorize the as- 
sessment. The effect of that ruling was that until December, 
Sth, 1880, there was no statute in this State which authorized the 
assessment of shares in national banks for taxes. We added: 
“Whether the recent act is so framed as to harmonize existing 
provisions of the Code with the requirements of section 5219 
of the United States Revised Statutes, is a question which is 
not necessarily presented by the record, and is, therefore, left 
undecided in this case.” 

The decision in the case of Pollard v. State, ex rel. supra, 
was rendered by this court, soon after the publication of the 
ruling of the U.S. Supreme Court in People v. Weaver, 100 
U.S. 539, and conformed to that ruling. There was then no 
later decision of that court, bear‘ng on that question, and we 
had no option but to follow it. But, if the qrestion were left 
to our own uncontrolled and unaided judgment, we think we 
correctly ruled that our former statutes did not justify the 
assessment we therein pronounced invalid. The case of People 
v. Weaver arose under New York statutes. defore the 
national banks were authorized, it had been enacted in New 
York that tax-payers should be allowed a credit of the amount 
of their just debts from the sum of their taxable property, and 
should be assessed for taxes only on the excess. The statute 
also provided how the tax-payer’s indebtedness was to be made 
known. The result was, that taxes were assessed and colleeted 
only on the net value of the tax-payer’s estate—what he would 
be really worth, after paying his debts. In 1866 the legisla- 
ture of that State provided that the shares of all banks, State 
and National, should be assessed and taxed at their value. 
This statute is confined in its terms to shares of stock in banks, 
and makes no mention of any indebtedness of the tax-payer to 
be deducted. Williams, a tax-payer, whose shares in a national 
bank had been assessed, appeared before the board -of assessors, 
and claimed a deduction of the sum of his indebtedness from 
the value of his bank shares. He submitted his affidavit, in 
the form the older statute had required. The credit claimed 
was disallowed by the assessors, they holding that the later 
statute made no provision for such discount or deduction, but 
properly construed, denied such deduction. And the courts of 
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New York confirmed their ruling. The case was then appealed 
to the Supreme Court of the United States. The judgment of 
the Court of Errors of New York was there reversed by a 
unanimous ruling of the court, Justice Mitier delivering the 
opinion. Among other things, he said: “ The statute of New 
York, as construed by the Court of Appeals, in refusing to 
plaintiff the same deduction for debts due by him, from the 
valuation of his shares of national bank stock, that it allows to 
those who have moneyed capital otherwise invested, is in con- 
flict with the act of Congress.” This appeal, it will be 
observed, raised the question, and only the question of Wil- 
liams’ liability on the assessment of his shares of stock in the 
national bank. Speaking of the said statutes of New York, 
the United States Supreme Court, in the later case of Swper- 
visors v. Stanley, 105 U.S. 305, made emphatic what had been 
implied in their former ruling, that they were not entirely in- 
operative. They were only inoperative to the extent they ac- 
tually taxed national bank shares ata greater rate than was 
assessed by the State on other moneyed capital. One question 
raised in the case of the Supervisors v. Stanley arose on the 
identical claim of Williams to have a discount of his debts, 
which had been ruled on in the case of People v. Weaver. 
The case of Stanley, however, involved the liability of other 
shareholders to taxation, who were not shown to have any debts 
to be discounted from the value of their taxable property. 
The majority of the court held that this latter class had no 
cause of complaint against the New York statutes, or their 
construction by their Court of Appeals, because “ the denial of 
this right [deduction of indebtedness] does not affect him 
(the shareholder]. He pays the same amount of tax that he 

would if the law gave him the right of deduction.” 

In the ease of Avansville Bank v. Britton, 105 U.S. 322. 
the question arose under the revenue system of Indiana. This 
statute allowed a credit to the tax-payer of the amount of his 
indebtedness from two named classes of taxable values: 1. 
Credits or money at interest, either within or without the State, 
at par value. 2. All other demands against persons or bodies 
corporate, either within or without the State.” From all other 
subjects of taxation, no deduction of indebtedness was allowed. 
The court made the same ruling in that as in the Stanley case, 
namely: That when no deduction was allowed the tax-payer for 
his indebtedness, the tax on national bank shares was invalid. 
It was repeated, however, that this principle would not apply 
to those shareholders, who failed to show they owed debts, which 
they claimed the right to have deducted. 

The foregoing are the latest rulings of the Supreme Court 
of the United States on this question, that have come to our 
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knowledge. It will be seen that the validity of State taxation 
on national bank shares is made by them to depend, not so 
much on the frame of the State law which levies it, as it does 
on the operation of the statute on the individual tax-payer. In 
other words, unless the tax-payer is himself subjected to a greater 
rate of taxation on his bank shares, than he is on his other 
moneyed capital, then the State law is valid as to him, although 
as to other shareholders in the same bank it is invalid, because 
it denies to them discounts from the value of their shares, which 
it accords to them in the taxation of their other moneyed 
capital. We submit if this ruling does not give to statutes, 
similar to those brought to view in the cases of Stanley and 
Britton, supra, a very unequal, if not an oppressive operation. 
It requires, under one and the same statute, a payment of taxes 
on all shares of stock held by one class, and relieves from taxa- 
tion shares held by others, because, forsooth, they owed debts, 
and the law makes no provision for a deduction of the amount 
of the tax-payer’s indebtedness. And this, notwithstanding the 
debts for which deduction is claimed, do not, in amount, equal 
one-half, or even one-tenth of the value of the bank-shares held 
by such tax-payer. This will certainly give to a State statute 
an unequal operation, which its framers never could have con- 
templated. Justice Braptey, dissenting, said: “ It [the statute] 
is void, in my judgment, because it makes no exception, but is 
general in its terms, subjecting to taxation the capital stock 
shares of ?] of national banks, without the privilege of deduct- 
ing debts. | Denying to it operation and effect as to those who 
desire to claim the benefit of the deduction, and giving it effect 
as to all.others, is to teara portion of the law out by the roots.” 
In our opinion Justice Brapiey’s opinion is the sounder; and 
if, in the interpretation of our statute, we come to the conclu- 
sion that it is invalid because it makes no provision for proper 
deductions, we will hold it invalid én toto. Suppose a State 
statute should enact that shareholders in national banking asso- 
ciations who owe no debts, shall pay a tax thereon at their 
market value, at the same rate as that levied on lands and per- 
sonal property ; but if the shareholder owe debts, his shares shall 
not be taxed. Such tax might not be a direct violation of the 
enabling act of Congress. Could it be upheld in this State ? 
We apprehend not.—Const. of Ala. Art. 11, § 6; Mayor v. 
Stonewall Ins. Co. 53 Ala. 570. 

By the act which became a law December 8, 1880—Pamph. 
Acts, T—it was provided: * That there shall be levied and col- 
lected on the value of each share of every national banking as- 
sociation located within this State, whether held by residents or 
non-residents of the State, the same rate of taxation as is levied 
on other moneyed capital, the same to be levied and collected 
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in the county where each such association is located and not 
elsewhere, and to be paid by each such association for the 
shareholders thereof.” This statute, it will be observed, con- 
forms to the second of the two restrictions imposed by the en- 
abling act of Congress. It is also within permitted bounds 
when it requires the tax to be paid by the bank for the share- 
holders.— National Bank v. Commonree alth, 9 Wall. 353. It 
is contended for appellant that the statute is invalid, because it 
makes né provision for deducting the tax-payer’s indebtednegs 
from the value of his shares, and taxing him only on the balance. 
Part of this argument, if not the whole, rests on the language 
of our statute, which declares and defines the subjects of taxa- 
tion. One class of such subjects is expressed in this language 
(Code of 1876, § 362, subd. 8): “ All money loaned and solvent 
eredits or credits of value, from which credits the indebtedness 
of the tax-payer shall be deducted, and the excess only shall be 
taxed.” In the case in hand, the shareholders were allowed a 
credit against the value of the shares, of the amount of their 
debts; and under the rule declared in Supervisors v. Stanley, 
and Evansville Bank v. Britton, supra, the assessment com- 
plained of in this case would be upheld, if carried to the Supreme 
Court of the United States. This meets the first of the re- 
strictions imposed by the act of Congress ; for the taxation was 
not at a greater rate than is assessed on other moneyed 
vapital in the hands of individual citizens of the State. Our 
statute is not materially distinguishable from that of Indiana 
on the subject of deductions ; and if the sum of the tax-payer’s 
indebtedness had been allowed to be deducted in Lvansvr//le 
Bank v. Britton, and the excess only had been taxed, there is 
nothing stated in the opinions to show that such assessment 
would not have been pronounced free from error. The reason- 
ing of the court clearly shows that such assessment would have 
been maintained, for the t tax-payer would then have had secured 
to him all the act of Congress requires. 

It is argued, however, “that our statute makes no provision 
for such deduction, and therefore the assessment must fall, be- 
ing without the law. Can this be maintained? It is our duty 
to so construe the language of the act as to uphold it, if its 
language, reasonably interpreted, will admit of it. The act of 
Congress, imposing the restriction we have been commenting 
on, had been on the public statute book for many years. Our 
own statute, providing for a deduction of the tax-payer’s debts 
from the sum of his money loaned and solvent credits, and tax- 
ing only the balance, had also been long in force. Money 
loaned and solvent credits are clearly moneyed capital, and 
probably constitute the most valuable part of what may prop- 


erly be classed, in common parlance, as moneyed capital. Peo- 
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ple v. Weaver had been decided at the ter ssibly a year— 
preceding our enactment of December 8 _ 1880, Is it improb- 
able that our legislature had in view this ruling of the United 
StatesSupreme Court? They certainly had the act of Congress 
in contemplation. The language of the act proves that. And 
did they not also consider its construction? We think we do 
no violence to the language of the statute when we hold, as we 
do, that it allows a deduction of the tax-payer’s debts, because 
another and very valuable class of moneyed capital, under our 
system, enjoys the privilege of such deduction. We tax such 
bank-shares, as we do other, and the most favored moneyed eapi- 
tal. 

Inasmuch as our revenue system allows a deduction of the 
tax-payer’s debts from only one class of taxable subjects—money 
loaned and solvent credits—our own unaided judgment would 
possibly lead to the conclusion, tlrat bank-shares, being an 
entirely different species of property, could not claim such de- 
duction. What is the proper import of the words, * other 
moneyed capital,” in the act of Congress‘ It certainly declares 
that shares in national banks are moneyed capital. The word 
other proves that. Does not this prove that Congress had in 
contemplation moneyed capital of like kind, or similarly in- 
vested‘ Now, from other moneyed capital of like kind, our 
statute, and, it would seem, the statute of Indiana, allows no 
deduction on account of debts of the tax-payer. But the ruling 
in Leansville Bank v. Britton, leaves this question not an open 
one. We conform our rulings to that decision. 

Another objection to the validity of the present assessment 
is based on subdivision 10, section 362 of our Code, which 
enacts that “the capital stock of all incorporated companies 
created under any law of the State, whether general or special, 
except such portion of the capital stock as may be invested in 
property, and taxed otherwise as property, shall be subject to 
taxation.” The argument is, that because of this discount 
from the taxable value of other investments in corporations, 
and which was not allowed in this case, this is a violation of 
the first restriction imposed by the act of Congress. We 
answer this objection as follows: The difference between the 
capital stock of a corporation and the shares of stock in that 
corporation is well marked, and perhaps is nowhere more 
clearly shown than in the o we of Mr. Justice Netson in 
the case of Van Allen v. The Assessors, 3 Wall. 573. In the 
one case the property is in the corporation, in the other it is in 
the individual. And Congress has not only recognized, but 
has declared the difference, in that it prohibits all State taxa- 
tion whatever on the one, while it expressly permits it to be 
levied on the other. The corporation owns the capital stock, 
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and whatever that stock may be invested in. As said by Mr. 
Justice Netson, “the tax on the shares is not a tax on the 
capital of the bank. The corporation is the legal owner of all 
the property of the bank, real and personal. . . . The in- 
terest of the shareholder entitles him to participate in the net 
profits earned by the bank in the employment of its capital, 
during the existence of its charter, in proportion to the number 
of his shares; and upon its dissolution or termination, to his 
proportion of the property that may remain of the corporation 
after the payment of its debts..— Van Allen v. Assessors, 
supra. And we may add, the insolvency or bankruptcy of the 
corporation would not imply the insolvency of the shareholder, 
‘nor would the fact that the corporation owned real estate con- 
stitute the shareholder a freeholder. Shares in corporations 
are personalty, no matter what the capital stock may be invested 
in. So, a tax on the shares of national banks is not a tax on 
the government bonds, in which the capital stock is invested. 
Van Allen v. Assessors, supra. But a tax on the capital stock 
of a bank, whose capital is invested in government securities 
not allowed to be taxed, would be a tax on sueh securities, and 
illegal— Bank Tax Case, 2 Wall. 200. The result of these 
holdings is, that capital stock of a corporation, which is in- 
vested in non-taxable property, can not be made the subject of 
State taxation, while the shares in the corporation can claim no 
such exemption. This is a clear discrimination between the 
two properties, and shows that taxing the one is not taxing the 
other. The nature and property of the capital stock in cor- 
porations are essentially different from the nature and property 
of the shares in such corporations. 
Under our revenue system, we allow a deduction of ihe 
amount of capital stock invested in property and taxed as 
property, only from the assessed value of the capital stock of 
corporations. We grant no such deduction to the share- 
holders. Neither do we allow to the corporation, nor to the 
shareholder any deduction for debts the corporation or share- 
holder may owe. The discount on account of debts, permitted 
under our system, is limited to the single subject of solvent 
credits; for money loaned is, at last, but a credit. Hence, if 
the tax-payer own no solvent credits, he is entitled to no dis- 
count, no matter what may be the amount of his indebtedness. 
To hold that a shareholder in a national bank is entitled to have 
his assessment reduced, because some part of the capital stock 
is invested in property, and taxed as such, would be to accord 
to him a double discount, while no other tax-payer is favored 
so much; would be, to allow him a credit for all debts due by 
him, thus placing him on an equality with the owner of solvent 


credits, and to allow him a further deduction of a proportionate 
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part of the capital stock invested in property, thus placing him, 
an individual, on an equality with our artificial persons, called 
domestic corporations. Congress denied to us the right and 
power to discriminate against investments in national bank 
shares. It was not the intention of that body that our assess- 
ments on such shares should be lighter than the taxes we im- 
pose on other moneyed capital. We consider this objection 
unavailing. 

The second section of the act of December 8, 1880, is in the 
following language: “There shall be assessed and collected in 
any county where such association is located, upon each share 
of the capital stock of such association which has escaped taxa- 
tion for any preceding year since 1874, the same rate of taxa- 
tion, State and county, as was in each year assessed and col- 
lected upon other moneyed capital.” Under the first and 
second sections of the act we are construing, there was assessed 
at one time on the shares of the National Commercial Bank of 
Mobile, taxes for the years 1878, 1879, 1880 and 1881. It is 
urged before us, that the assessment for the years preceding 
the enactment of the statute was unauthorized, and in violation 
of article 11, sections 4,5 and 7 of the constitution of Ala- 
bama. Section + ordains that there shall not be levied, “ in any 
one vear, a greater rate of taxation than three-fourths of one 
per centum on the value of the taxable property within this 
State.” Section 5, employing the same language—in any one 
year—limits the rate of taxation for county purposes to one- 
half of one per centum; and section 7, in the same terms, 
limits the rate to one-half of one per centum, for city, town, or 
other municipal purposes. The collective sum of the taxes 
assessed for the four years, shown in this record, greatly ex- 
ceeds the rates above prescribed. It is contended for the ap- 
pellee that the word 7m in the constitution, though three times 
repeated, should be read for. Thus read, the constitutional 
limitations on the power to levy taxes would then be for any 
one year, instead of “im any one year.” We have been re- 
ferred to no authorities bearing directly on this question, and, 
after a pretty careful examination, we have found none. 

It will be borne in mind that until December 8, 1880, no 
legislative attempt was made in this State to tax the shares of 
national banking associations. It had been declared otherwise 
in Melver v. Robinson, 53 Ala. 456, and in Sumter County 
». National Bank, 62 Ala. 464. In Pollard v. State, ex rel. 
65 Ala. 628, we reviewed those decisions, and overruled them, 
holding, as we have said, that until December 8, 1880, we had 
no statute authorizing the taxation of national bank shares. 
Till then we had not declared. them a subject of taxation. 
The legislature levies State taxes, and the assessor assesses them. 
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Perry County v. Railroad, 58 Ala. 546, 559. There shall not 
be levied in any one year a greater rate of taxation, is the 
mandate of the constitution. No tax on national bank shares 
having been previously imposed, during the year 1880, the 
legislature did levy such tax, and, by declaring it should be 
operative during all the time since 1874, the ‘practical effect 

yas to levy, within that one year, taxes that might exceed 
iaeivedin of one per cent. Weare speaking of the levy 
of taxes, a legislative function, and not of assessment, which 
is the work of the assessor. The constitutional inhibition is 
against levying. The purpose was, that property should not 
be excessively burdened, lest, perchance, it might be driven 
from the State, or the tax-payer ruined. Levying a tax per 
centum in one year, and declaring that the same rate is appli- 

cable to several preceding years during which no tax had been 

levied, would be equally burdensome to the tax-payer, as if the 
aggregate had been levied in gross. It would be levying in 
one year, providing for assessment in one year, and for colleet- 
ing and turning into the treasury in one and the same year, a 
sum greatly in excess of the constitutional limit. And to what 
end‘ Certainly for future administration and d’sbursement ; 
for it could not be applied to the support of government in the 
years then past. It is difficult to draw a distinction between 
such levy for one year, and zz one year. In either event the 
burden is the same, and the use and applicat on of the money 
the same. We hold the attempt then made to levy taxes for 
the years then passed, was violative of the constitution, and 
must fail. 

This question is distinguishable from what is known as 
escaped taxes. They have only escaped the assessor. Such 
taxes had been levied, and therefore the constitution does not 
inhibit the assessment and collection. So, if there had been a 
levy of taxes, and by reason of defective machinery such taxes 
could not be collected, we would not doubt the power of the 
legislature to remedy the defect by retrospective legislation. 
What we declare is, that when the legislature proclaims or de- 
clares a new subject of taxation not theretufore taxed, or at- 
tempted to be taxed, and levies a tax upon it, which, in the ag- 
gregate, transcends the constitutional limit, calling it a tax for 
past years can not heal its infirmity. 

We have said above that the levy of taxes is a legislative 
function. The constitutional inhibition is against levying in 
any one yeara greater rate of taxation than a specified per 
cent. Of course it was not intended by this, to prohibit the 
enactment of a statute which should operate from year to year, 
until repealed or altered. The legislative function may be 
5 eoggeens in one year, to be operative for successive years. 
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The meaning is, that a greater burden than three-fourths of 

one per cent. shall not be levied, or imposed in and for one 

year. 

To the extent that taxes were assessed for the years 1878 
and 1879, the judgment of the Circuit Court is reversed, and 
here rendered, disallowing those assessments. In all other re- 
spects it is aftirmed. 

Reversed and rendered. 


Dudley, Adm’r, v. Steele. 


Action by Administrator on Account. 


1. In action by administrator defendant may be called by him to testify 
as to transaction with his intestate—While in an action brought by an 
administrator the defendant is, under the statute, incompetent to testify 
in his own behalf as to any transaction with, or statement by the plain- 
tiff’s intestate, he may be called asa witness by, and be compelled to tes- 
tify in favor of, the plaintiff as to such transaction or statement. 

2. Same; not affected by change in language of statute—The words, 
‘unless called to testify thereto by the opposite party,’’ were incorpo- 
rated in the former statute (Rev. Code, § 2704) merely from abundant leg- 
islative caution, in recognition of a right which would have otherwise 
existed; and hence, the omission of these words from the statute, by 
subsequent amendment, can not be construed as a legislative intention 
to abrogate the right. 


Aprrat from City Court of Selma. 

Tried before Wittiam C. Warp, Esquire, selected by the 
parties under the provisions of Section 18, Art. VI of the Con- 
stitution, the presiding judge having been, for legal cause, in- 
competent to try the cause. 

This was an action of asswmpsit, brought by Joseph R. Dud- 
ley, as the administrator of the estate of Philip Mathone, de- 
ceased, against Samuel P. Steele, and was founded on an ae- 
count for money loaned, and for services rendered by plaintiff's 
intestate to the defendant. 

On the trial the plaintiff had the defendant sworn as a wit- 
ness and propounded to him the following questions: (1) “ Did 
the plaintiff's intestate ever loan you any money; if so, when 
and huw much;” (2) * Did the plaintiff's intestate ever do 
any work for you; if so, when, and what work;” (3) “Did 
Philip Mathone ever render you any, and what services as over- 
seer; if so, when;” (4) “If the plaintiff's intestate was ever 
in your employment, state when, and how long, and in what 
business ;” To each of these questions the defendant objected, 
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on the ground that he was not competent to testify to any 
transaction with the plaintiffs intestate. The court sustained 


the objections, and the plaintiff separately excepted ; and now 
assigns these rulings as error. 





[Dec. Term, 


Perrus & Dawson and F. L. Perrvs, for appellant. (1) The 
statute (Code of 1876, § 3058) removes all the disabilities un- 
der which a party at common law was placed, except the single 
one, that he could not testify against his adversary “as to any 
transaction with, or statement by any deceased person, whose 
estate is interested in the result of such suit.” The purpose 
and policy of the statute “is to exclude the living from testify- . 
ing against the dead, because the latter can not be heard in ex- 
planation or contradiction.” —Dismukes v. Tolson, 67 Ala. 386 ; 
Ins. Co. v, Sledge, 62 Ala. 566; Hey v. Jones, 52 Ala. 238. 
The questions propounded called for testimony which would 
have been for, not against the appellant. The exception did 
not, therefore, apply, and the court erred in sustaining defend- 
ant’s objections. (2) The omission of the words, * unless called 
to testify thereto, by the opposite party,” from the statute by 
the amendatory act of 1875 (Pamph. Acts, 1875-6, p. 252), 
now embodied in section 3058 of the Code of 1876, can not 
be construed, as contended by counsel for the appellee, as a 
legislative intention to abridge the competency of parties as 
witnesses, by not allowing a party to call bis adversary to testi- 
fy as to any transaction with, or statement by the deceased. 
To hold this would be to hold that the legislature thereby in- 
tended to revive the common law as to this particular class of 
witnesses. But our statutory provisions as to the competency 
of parties as witnesses were intended as a revision of the com- 
mon law on that subject, and their purpose was to en/arge and 
not to abridge the competency of witnesses.— A wmpe v. Coons, 
63 Ala. 454; Hendricks v. Helly, 64 Ala. 388. Section 3058 
of the Code of 1876 is not intended to be read in connection 
with section 2704 of the Rev. Code, as parts of the same stat- 
ute, but as a substitution for it—a revision of the system. If, 
therefore, a witness is competent under the present statute, if 
he does not fall within the exception contained in it, if he is 
not expressly excluded by its terms, he is a competent witness. 





J. C. Compron, with whom were Brooks & Roy, contra. (1) 
At common law, a party to a suit was not a competent witness 
either for himself, or a co-suitor; nor could he be compelled to 
testify against himself either in a civil or criminal case.—1 
Greenl. on Ev. §§ 329-30. (2) The rule of the common law 
on this subject has been modified from time to time by our 


statutes; and they have provided a method for the examina- 
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tion of a party to a civil suit by his adversary.—Code, 1852, §§ 
2330 et seq.; Rev. Code, 1867, $$ 2731 et seg.; Code, 1876, $$ 
3084 et seg., and amendments thereto (Acts, 1878-9, p. 79). 
There was a further enlargement of the competency of wit- 
nesses in civil cases, made by the act of February 14, 1867, 
which was carried into the Revised Code of 1867, as section 
2704. This statute declared that being a party to a record, or 
interested in the issue tried, did not disqualify a witness; and 
it made but this exception: “ In suits by or against executors 
or administrators . . . neither party shall be allowed to 
testify agains! the other as to any transaction with, or statement 
by the testator or intestate, wnless called to testify thereto by the 
opposite party.” The competency of a party to testify “as to 
any transaction with” the intestate depended solely upon such 
party being “called to testify thereto by the opposite party ;” 
and then, the statute says, he “slmall be allowed to testify 
against” such party. It was then he became a competent: wit- 
ness in the case, as the only restriction.upon his competency 
had been removed by his having been called by the opposite 
party to testify in reference to the subject-matter of the re- 
striction or exception. He then became a witness in the case 
generally, as well for, as against himself, as fully as if no ex- 
ception had been made in the statute. (3) But section 2704 of 
tev. Code was amended and repealed by act of March 2d, 1875, 
which act has been carried into the Code of 1876, as section 
3058. The act has been adjudged to have been intended as a 
revision of the whole subject of the competency of witnesses, 
as affected by interest or connection with the suit or proceed- 
ing.— Kumpe v. Coons, 63 Ala. 448; Lemay, Ex’r, v. Walker, 
62 Ala. 39. In the statute, as it now stands, the words, “ unless 
called to testify thereto by the opposite party,” are omitted, 
and the exception is otherwise changed. This exception now 
applies to all classes of suits or proceedings, provided the offer 
be to prove by a party to the suit a transaction with any de- 
ceased person whose estate is interested in the result of the suit. 
In such case neither party ean testify as to any “transaction 
with, or statement by” the deceased person. The statute does 
not give the opposite party the power to call his adversary to 
testify as to such matters; but the words that conferred this 
power are omitted. The failure to re-enact the words, “unless 
called to testify thereto by the opposite party,” remits parties 
to the method of making proof of the matters excepted which 
they had before the enactment of section 2704 of the Revised 
Code. 


SOMERVILLE, J.—The suit is for an account, brought by 
the plaintiff as administrator of the estate of one Mathone, 
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deceased, the transaction, upon which the account was based, 

having transpired between the defendant and the plaintiff's in- 

testate during his lifetime. 

The only question presented is, whether the plaintiff can 
compel the defendant, in such a case, to testify in his, the 
plaintiff's savor, against the objection of the defendant. 

It is very clear that the defendant would not have been a 
competent witness in his own behalf to testify against the 
plaintiff as to any transaction with or statement by the de- 
ceased. Section 3058 of the present Code (1876), which re- 
moves all incumpetency based upon the fact of the witness be- 
ing a party, or interested in the issue, in other than criminal 
cases, embodies the specitic exception that “ neither party shall 
be allowed to testify against the other, as to any transaction 
with or statement by any deceased person whose estate is inter- 
ested in the result of such suit, or when such deceased person, 
at the time of such statement or transaction, acted in any rep- 
resentative or fiduciary relation whatsoever to the party against 
whom such testimony is sought to be introduced.” 

We have before said that the purpose and policy of this 
statute is “to exclude the diving from testifying against the 
dead, because the latter can not be heard in explanation or con- 
tradiction.”—Dismukes v. Tolson, 67 Ala. 386; Numpe v. 
Coons, 63 Ala. 448. Its chief design, in other words, is to pro- 
tect the estates of decedents against the setting up of fraudu- 
lent defenses, and the establishment against them of fraudu- 
lent claims or unfounded causes of action. To this end the 
law, with even-handed justice, seals the lips of the one party, 
where the accident of death has sealed the lips of the other. 
1 Whart. Ev. § 466. 

The reason of the rule established by the exception can have 
no application, in our opinion, to the present case. The statute 
declares that “ neither party shall be allowed to testify against 
the other” as to such transactions or statements. It is nowhere 
said that neither party shall be permitted or compelled to tes- 
tify for the other. The rule at common law was, that interest 
disqualified a witness only from testifying in his own behalf, 
not for the adversary party, and against his own interest.—1 
Greenl. Ev. § 410. The same principle applies in cases arising 
under our own statute, which narrows and preserves the com- 
mon law rule as to the class of excepted cases. The exclusion 
of the defendant as a witness being for the benefit and protec- 
tion of ‘the estate, the rule establishing it can be waived by the 
administrator, or opposite party. This is declared to be the 
law by Mr. Wharton in his treatise on Evidence. ‘“ The oppo- 
site party may waive the immunity,” he says, “ by calling as a wit- 
ness the surviving party to the contract.”—1 Whart. Ev. § 475a. 
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In Chase v. Evoy, 51 Cal. 618, it was adjudged, under a simi- 
lar statute, that the exception did not preclude the =, 
tor from calling one of the parties to the suit to testify as a 
witness for the estate, of which he was administrator. 

It is argued that inasmuch as the Code of 1876 (g 2704) pro- 
vided that, in the class of cases under pen ey * neither 
party shall be allowed to testify against the other” as to trans- 
actions with the deceased, “ unle 8s called to testify thereto by 
the opposite party,” the omission of the latter clause from sec- 
.tion 3058 of the present Code (1876) must be construed into a 
legislative intention to abrogate the right which was there re- 
cognized, The answer to the suggestion is, that the right of 

“ach party to call the other as a witness against himself, or in 
favor of the party calling him, would have existed without its 
express authorization, and this was presumptively known to 
the General Assembly. It must, therefore, have been recog- 
nized in the Code of 1867, merely from abundant legislative 
caution. In eases free from doubt, the mere omission of such 
clauses in the revision of statutes should not be construed into 
a legislative intention to abrogate a clear legal right. Such at 
least should certainly be the rule of construe tion, where the 
right in dispute comes within both the letter and spirit of the 
statute, and the omitted clause falls without the purview of the 
mischief to be remedied by its enactment; and such is this 
“ase. 

The court below erred in not allowing the several questions 
propounded by the plaintiff to the defendant ; and the judg- 
ment must for this reason be reversed and the cause remanded. 


Srone, J., not sitting. 


Ex parte Huckabee. 


Mandamus. 


1. Mandamus; when will be granted.—Mandamus is an extraordinary 
legal remedy, and is granted only when a clear, specific legal right is 
shown, and for its enforcement there is no other adequate remedy. 

2. Same; bill of exceptions.—Ii it be conceded that mandamus is an 
appropriate rei nedy to compel the judge of an inferior court to insert in 
a bill of exceptions a statement which he has stricken therefrom as un- 
true in point of fact, or as immaterial, or as inappropriate, the truth of 
such statement, and a necessity for its introduction into the bill must be 
affirmatively shown, before it can be pronounced that there is a legal 
right to its insertion. 
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3. Refusal of primary court to charge as requested ; when may be re- 
vised.—The refusal of the primary court to charge as requested, can and 
will be revised, on proper exception, if it is shown by the bill of excep- 
tions that the instructions were not abstract, or that they were not ad- 
dressed to the sufficiency of the evidence; and this can be shown without 
a recital of all the evidenve which may have been introduced on the trial. 

4. Mandamus ; when will not lie to compel circuit judge to insert clause 
in bill of exceptions stricken out by him.—Where exceptions were reserved 
to the refusal by the court of instructions to the jury, requested by the 
excepting party, and the judge of the circuit court struck from the bill of 
exceptions, as prepared and presented to him, the words, ‘‘This being 
all the evidence in the case,’’ an application for a mandamus to compel 
the judge to insert in the bill the words so stricken out, which fails to, 
show that the bill of exceptions, without these words, does not show that 
the instructions were not abstract, or that the insertion of the words is 
necessary to show that the instructions were not abstract, fails to show a 
right to the insertion, and will be denied. 


This was an application to this court by Caswell C. Hucka- 
bee, a defendant in a civil cause in the Cireuit Court of Bibb 
county, against whom a judgment had been obtained, for a writ 
of mandamus, seeking to compel the Hon. James E. Coss, the 
judge presiding in said Circuit Court at the time of the trial of 
said cause, to insert in a bill of exceptions which had been pre- 
pared and presented to him by the petitioner, the words, “ This 
being all the evidence in the case,” as they occurred in the bill 
as presented, immediately preceding a statement of instructions 
given by the court to the jury, which the judge had stricken 


out before signing the bill. The facts are sufficiently stated in 
the opinion. 


Wm. C. Warn, for petitioner. (No brief came to the hands 
of the reporter.) - 
BRICKELL, C. J.—Mandamus is an extraordinary legal 
remedy, granted only when a clear, specific legal right is shown, 
and for its enforcement there is no other adequate remedy. The 
absence of a clear, specific legal right is fatal to an application 
for the writ.—<State v. Comm’rs Court, 3 Porter, 412; State v. 
Judge, 13 Ala. 805. If it be conceded to the relator that it is 
an appropriate remedy to compel the judge of an inferior court 
to insert in a bill of exceptions a statement which he has stricken 
therefrom as untrue in point of fact, or as immaterial, or as in- 
appropriate, the truth of such statement, and a necessity for its 
introduction into the bill must_be affirmatively shown, before 
it can be pronounced that there is a legal right to its insertion. 
The words stricken from the bill of exceptions, and which it is 
Pee the judge shall be compelled to restore, are, “ This 
ing all the evidence in the case.” The exceptions reserved are 
to the refusal of instructions to the jury, requested by the re- 
lator. The refusal can and will be revised, if it is shown by 
VoL. LXXI. 
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the bill of exceptions that the instructions were not abstract,— 
that there was evidence before the jury upon which they were 
based, and to which they could be applied, or were not addressed 
to the sufficiency of the evidence.—1 Brick. Dig. 248, § 80. 
This can be shown without a recital of all the evidence which 
may have been introduced on the trial; and it is difficult to con- 
ceive of a necessity for cumbering the bill, in such case, witha 
recitation of all the evidence,—as well that which is impertinent, 
as that wkjich is pertinent to the instructions refused. 

The application not showing that the bill of exceptions, with- 
out these words, does not show the instructions were not ab- 
stract, or that their insertion can be necessary to show that they 
were not abstract, a right to the insertion is not shown. If, as 
the bill of exceptions now stands, it is not shown the instrue- 
tions were not abstract, it is certain the insertion of these 
words could not cure the defect. 

Application denied. 


The Trustees of Howard College v. 


Turner. 
Assumpsit for Breach of Scholarship issued by Colleg é. 


1. Payment of debt to trustee in Confederate money; effect of. —The 
principle is firmly settled by the numerous decisions of this court, that 
whatever liability trustees may have incurred to cestuis que trust by ac- 
cepting Confederate money, during the late war, in payment of debts due 
to the trust estate, ‘‘as to the debtor, the debt is extinguished as com- 
pletely as if the payment had been made in gold and silver.” 

2. Same.—Where one subscribed to the endowment fund of a college, 
a corporation under the laws of this State, prior to the late war, and gave 
his promissory notes to the amount of his subscription, and afterwards, 
and during the war, paid the notes in Confederate treasury notes, and 
received from the trustees, in pursuance of a prior agreement and the by- 
laws of the corporation, a certificate of permanent scholarship in the col- 
lege, entitling him to the tuition of one pupil in perpetuo, the receipt of 
the Confederate money by the trustees operated a payment of the notes, 
and entitled the subscriber to his certificate; and hence, the fact that 
such payment was made in Confederate money is no defense to an action 
brought by the holder of the certificate of subscription against the corpo- 
ration for a breach thereof. 

3. Certificate of permanent scholarship in a college; its effect and obliga- 
tion.—A certificate of permanent scholarship, issued by the Trustees of 
Howard College, a corporation, under the provisions of its charter and by- 
laws, by which the holder, in consideration of money paid, became enti- 
tled to the tuition of one pupil in perpetuo, isa valid and binding con- 
tract, conferring upon the holder the right to send any fit person within 
his option to the college as a pupil, to be educated, subject to the usual 
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regulations of the institution, free of tuition, and imposing upon the cor- 
poration a corresponding legal obligation, a breach of which is a ground 
of action. 

4. Same; what constitutes a breach thereof.—The refusal of the corpo- 
ration to permit the holder of the certificate of permanent scholarship 
the benefit thereof, by denying to him the right to appoint a pupil to at- 
tend the institution, free of tuition jn perpetuo, is a breach of the con- 
tract evidenced by the certificate, which the holder is authorized to treat 
as a total breach, and for which full and final damages may be recovered in 
one action. 

5. Same; measure of damages inaction for breach of. —In assumpsit by 
the holder of such certificate against the corporation for a breach of the 
contract evidenced by the certificate, the measure of damages is the value 
of the scholarship, with lawful interest. 

6. Same.—It not being shown in such case that the scholarship had 
any marketable value, and in the absence of evidence tending to show 
that it was of less value at the commencement of the suit than at the 
date of purchase,—held, that prima facie, at least, the value of the schol- 
arship was the price agreed to be paid for it. 


Appeat from Perry Cireuit Court. 

Tried before Hon. Joux Moore. 

This action was commenced on 22d August, 1876, by Mat- 
thew Turner against The Trustees of Howard College, a corpo- 
ration, for the recovery of damages for the alleged breach of 
an agreement evidenced by a certificate of permanent scholar- 
ship issued by said corporatien. 

he Cireuit Court charged the jury ex mero motu, among 
other things, in substance, that if they fourd from the ev idence 
and the law as given to them by the court, that the plaintiff 
was entitled to recover, then he was entitled to recover dam- 
ages from the time the defendant refused to receive the plain- 
tiff’s grandson [the pupil shown by the evidence to have been 
appointed by the plaintiff under the scholarship, and whom the 
defendant refused to receive as a pupil thereunder| as a pupil 
in said college on said scholarship to the time of trial; and that 
in determining the amount of damages he was entitled to recov- 
er, they could look at, and consider the annual value of the tu- 
ition in said college from 1874 [the time when the evidence 
showed the tuition was refused under the scholarship] to the 
present time. To both propositions contained in this charge 
the defendant separately and duly excepted. The evidence 
showed that the tuition was at the rate of $100 for the scholas- 
tie year 1874-5; $90 for that of 1875-6; and $80 for each year 
thereafter. The trial resulted in a verdict and judgment for the 
plaintiff for $640, from which the defendant appealed. The 
other facts, and questions raised in the court below, necessary 
toan understanding of the opinion, are sufficiently stated therein. 


Wma. M. Brooks, Joun F. Vary and Warts & Sons, for ap- 
pellant. 
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Perrvs & Dawson, contra. 


SOMERVILLE, J.—This suit is one for damages, based up- 
on the alleged breach of an agreement made between the de- 
fendant corporation, the Trustees of Howard ( ‘ollege, and the 
appellee, who was plaintiff in the lower court. The instru- 
ment, which is the basis of the action, is set out ¢” extenso in 
the complaint. It is entitled a “Certificate of Permanent 
Scholarship,” bearing date Sammne the 23d, 1863, and purports 
to be executed by corporate authority, in the name of the treas- 
urer of the institution, who is shown to have possessed author- 
ity to issue such certificates, under the by-laws of the board of 
trustees establishing the plan of endowment. The recital of 
the instrument is, that the plaintiff, Matthew Turner, “in con- 
sideration of five hundred dollars, by him paid to said col- 
lege,” according to the “terms of the plan of endowment, is 
entitled to a permanent se holarship, as therein, in such cases, 
provided.” This plan, as embodied in the certificate, provides 
that any person, “ paying five hundred dollars into the treasury 
of Howard Coilege, shall be entitled to a permanent s¢ ‘holarship 
in this college, that is, to the tuition of one pupil IN PERPETUO.’ 
Such certificate is made “transferable, as other property, at the 
dleasure of the holder.” It is shown, further, that the plaintiff 
Pad subseribed to the endowment fund of the college, in Decem- 
ber, 1859, executing his five promissory notes, each payable to 
the Trustees of Howard College,in the sum of one hundred 
dollars. 

These notes were taken up and discharged, three of the five, 
by the payment of the full amount due on them, in Confeder- 
ate money, wpon the 23d of January, 1863, when the certificate 
of scholarship was dated and deliv ered. 

It is contended, in the first place, that the defendant corpo- 
ration had. no authority to receive payment of the notes in Con- 
federate money or currency. Being an eleemosynary institution, 
it is insisted that the trustees and’ managers held the en- 
dowment fund and other corporate property in trust for the 
various subscribers; and that the receipt of such an illegal eur- 
rency was a breach of trust, and did not operate to discharge 
the debt due by plaintiff, nor entitle him to the ownership of 
the certificate of scholarship. 

It is true that the five promissory notes in question were 
payable, on their face, in the lawful currency of the United 
States. They were executed before the inanguration of the war 
between the States, and prior to the existence of the eurrency 
known as Confederate money ; and their payment could have 
been exacted in lawful dollars, such as constituted a legal tender 
for the payment of debts. — Confederate Note Case, 19 Wall. 548 ; 
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Riddle v. Hill, 51 Ala, 224. But this right was waived by the 
receipt of a depreciated currency, which was at the time the 
only currency of the country, passing as money, and circulating 
of necessity as cash in all ‘the transactions of daily business, 
The principle is firmly settled by the numerous decisions of 
this court, that whatever liability trustees may have incurred to 
cestuis que trust by accepting such a currency in payment of 
debts due the trust estate, “as to the debtor, the debt is extin- 
guished as completely as if payment had been made in gold and 
silver.”— Waring v. Lewis, 53 Ala. 615; High v. Snedicor, 57 
Ala. 403; Parks v. Coffey, 52 Ala. 32; Will, Adm’r v. Erwin, 
60 Ala. 341; Confederate Note Case, 19 Wall. 548, ei Wile 
mington, cee, Railroad Co. v. Kin g, Fer, 91 U.S. 3; Thor- 
ington v. Smith, 8 Wall. 1. 

There is nothing, then, in the argument, that the obligations 
given by the plaintiff, as a subscription to the endowment fund 
of the college, were permitted to be discharged in Confederate 
States treasury notes. The case is to be considered as if the 
question of Confederate money was entirely eliminated from 
the transaction. 

We can not entertain the slightest doubt that the agreement 
imported by the certificate in question is a contract, for the 
breach of which an action of asswmpsit for damages will lie. 
A contract, in legal contemplation, as said by Mr. Parsons, is 
“an agreement between two or more parties, for the doing or 
not doing of some particular thing.”—1 Parsons on Contr. (6th 
Ed.) 6. Of course such an agreement must be based on suffi- 
cient consideration; and this is made a part of the definition 
by many elementary writers.—2 Black. Com. 446. It is defined 
by Mr. Wharton to be “an interchange by agreement of legal 
rights,” inv olving the assent of two or more persons.—1 Whar. 
on Contr. § 1. Ev ery element of these, and similar definitions 
enters into the agreement under consideration in the present 
ease. The plaintiff promised to pay defendant the sum of five 
hundred dollars, as the consideration which was to move from 
him; and this obligation he has, in the eye of the law, fully 
discharged. The promise of the defendant, though implied, 
rather than express, is entirely unambiguous. The plaintiff is 
declared to be “entitled to a permanent scholarship in the col- 
lege,” which is detined to be “the tuition of one pupil é per 
petuo, *—that is, the right to send any fit person within his op- 
tion to the college, as as a pupil, to be educated, subject to the 
usual regulations of the institution, free of tuition. It would 
be doing violence to the rules of both language and law to say 
that the plaintiff was “entitled to” to this right, which he had 
thus purchased, and yet, that the defendant was at liberty to 
deny and obstruct its exercise, to utter abrogation, without le- 
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gal liability. The plain meaning of the language is, that the 
defendant corporation, in consideration of the five hundred dol- 
lars received, promises to secure to the plaintiff the benefit and 
enjoyment of this scholarship, whether he might transfer it for 

rofit, or might charitably elect to dispense it as a benefaction. 

t is immaterial that the motive of the plaintiff in making his 
subscription may have been to advance the cause of education. 
There is a manifest distinction, in matters of contract, between 
a motive which induced entering into it, and the actual consid- 
eration of the contract.—Philpot v. Gruninger, 14 Wall. 570. 
One subscriber to the stock of a projected railroad may be act- 
uated solely by a selfish desire to enhance the price of property 
he may own adjacent to the line of the road. Another may be 
moved only by a laudable desire to promote the public welfare. 
The motive in neither case would change the legal rights or 
obligations of the subscribers as stockholders. The considera- 
tion proper of a contract is the price voluntarily paid for a prom- 
isor’s undertaking. 

The certificate of scholarship must be construed, according 
to every sound and just rule of legal construction, to impose on 
the appellants in their corporate capacity, a legal duty, the 
breach of which is a ground of action. It may be regarded, 
we think, as an incontrovertible proposition, everywhere recog- 
nized, that every violation of a legal right, in contemplation of 
law, causes a legal injury. “If the infraction is established, 
the conclusion of damage inevitably follows. This deduction 
is made,” as observed by a recent author, “though it actually 
appears, and is recognized in the case, that there was in fact no 
injury, and even a benefit conferred.”—1 Sutherland on Dam. 
2. “Wherever,” says Mr. Sedgwick in his treatise on Dam- 
ages, “the breach of an agreement, or the invasion of a right is 
established, the English law infers some damage to the plain- 
tiff.’—1 Sedgw. on Dam. (7th Ed.), 71 [47.] Every injury,” 
said Lord Holt, in Ashby v. White, 1 Salk. 19, “imports a dam- 
age. 

The only point of difficulty presented to our mind in the case is 
the proper measure of damages. The least damages that can be 
allowed for a clear breach of legal daty are nominal damages 
—a principle too well settled for discussion.— Adams v. Pobin- 
son, 65 Ala. 586; Sedgw. on Dam. (7th Ed.), 71 [47.] The 
rule, as generally expressed, is familar, that the damages to be 
recovered must always be the natural and proximate consequence 
of the act complained of.—2 Greenl. Ev. § 256. This excludes 
the idea of such damages as are merely consequential, remote 
or speculative, and limits the plaintiff's recovery, in actions ex 
contractu, to a just compensation for the actual loss which he 
has sustained by the defendant’s failure to comply with his ob- 
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ligation or promise.—/2ose’s Ex’r v. Bozeman, 41 Ala. 678. 

“The question recurs, what actual damages has the plaintiff 
suffered in legal contemplation? The breach complained of is, 
that the defendant refused to permit the plaintiff to enjoy the 
benefit of the permanent scholarship which he had pure chased, by 
denying to him the right to appoint a pupil to attend the insti- 
tution, free of tuition, 7x perpetuo. The gravamen of the aver- 
ment is the refusal of the defendant to recognize the binding 
obligation of the contract for the sale of the “scholarship.” 
This refusal the plaintiff was authorized to treat as a total breach, 
for which full and final damages could be recovered. A just 
analogy in principle is found in that class of contracts in which 
an obligor agrees to provide for and support an obligee during 
the latter’s natural life. A refusal to comply, at any given 
time, has been uniformly construed into an attempt on defend- 
ant’s Ysa to abrogate the whole agreement, which is a total 
bre: hell v. Plumb, 55 N. Y. 592; Fales v. Hemenway, 
64 Me. 373: 1 Sedg. on Dam. (7th Ed.) 480 [226]; Colvin +. 
Cor win, 15 Wend. (N. L ) 557. 

It is no objection that, in cases of this nature, the plaintiff 
could not in person have reaped the benetit of the purchased 
privilege either himself or for the enjoyment of his immediate 
family. Contracts in the interest of education and of charity, 
being highly beneficial to the State, should be greatly favored 
by the law. The power to appoint a benefit to another is a 

valuable right, the legal value of which can not be different 
from the power to designate one’s self as the beneficiary of the 
right. If one, for example, deposit a sum of money with a 
banking institution, under the agreement that the interest shall 
be paid to such charitable uses as the depositor or his executors 
shall designate, the right, we apprehend, would be none the 
less valuable, because others, and not the owner of the fund, 
were to be the beneficiaries of his bounty. The same would 
be true if one should pay an agreed sum to the trustees of a 
hospital for lunatics, for the privilege of designating a pauper 
insane person, as a patient to be boarded and cared for by the 
managers of such institution from time to time. A refusal of 
the obligors in these eases to comply with their agreement 
would sank be a breach of duty towards the obligees, from 
whom the consideration moved, and not towards the object of 
the charity. The fact that these cases constitute trusts, for the 
enforcement of which a court of equity will, in certain contin- 

encies, take cognizance, does not prohibit the trustees from 
ane sued at law for damages, for the non-performance of en- 
— which they have expressly assumed.—2 Perry on 

rusts, § 842. 

The measure of damages suffered by the plaintiff in the pres- 
VoL. LXXI. 
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ent case is, in our judgment, the value of the scholarship, with 
lawful interest, of the enjoyment of which he has been deprived 
by the wrongful act of the defendant. We admit the humane 
difficulty of arriving at this valuation, but this is no proper ob- 
jection, if we can find a safe rule of estimate, based upon the 
just analogies of the law. Where a purchaser of personal prop- 
erty, who has paid the price in advance, brings an action for 
the breach of a special contract to deliver, the measure of dam- 
ages is the value of the property, or article at the time and 
place of delivery.—Pose’s Ex’r v. Bozeman, 41 Ala. 678; Me- 
Gehee v. Posey, 42 Ala. 330; Sedgw. on Dam. (7th Ed.) 580- 
81 [274-5]. In actions of covenant for breach of warranty in 
the sale of lands, the prevailing rule for the measure of dam- 
ages is the consideration-money and interest. 2 Greenl. Ev. 
§ 264, note (a). In the case of stocks, and perhaps other like 
property of fluctuating value, which have been purchased and 
paid for, there is a growing tendency to allow the highest value 
up to the time of trial, on failure to deliver.—Field on Dam. 
$s 256-7. It is not shown that the scholarship in question had 
any marketable value. The right to appoint under it may 
never have been exercised. In one sense, it may have been 
worth more to one person than to another. One owner may 
have used it every year, and another may never have used it at 
all. In view of these intrinsic difficulties, we are rather in- 
clined to adopt the view that presumptively its true value is 
the contract price, which the parties themselves have placed 
upon it in the contract of sale and purchase.— Houston, de. R. 
R. Co. v. Burke 55 Tex. 323; 8. C.40 Amer. Rep. 808. This 
price was five hundred dollars in lawful money—a sum for 
which the defendant was accustomed to sell permanent scholar- 
ships, and which purchasers commonly agreed to give. It is 
safe to say that prima facie, at least, the value of the right was 
the price agreed to be paid for it, in the absence of evidence 
showing the contrary. There is no evidence in the record tend- 
ing to show the right to have been of less value at the time of 
suit brought, than at the date of purchase. The college is 
shown to be still in successful operation, open for the care and 
education of all applicants. 

It would, perhaps, better comport with the ends of justice, if 
we could arrive at the conclusion that the amount of damages 
could be gauged, to some extent, by the value of the considera- 
tion actually paid, the greater portion of which was, as above 
stated, Confederate money or treasury notes. But we know of 
no sound principle on which this can be done. The contract 
of the parties, having been made in the year 1859, had in view 
lawful money of the United States. The contract price then, 
which was in the*mind of the contracting parties, was the law- 
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ful currency of the country. The measure of damages is not 
the consideration, which is paid by way of compromise or con- 
cession, but the value of the property to be delivered, or right 
to be enjoyed, because “this is the remuneration fixed by agree- 
ment.”—1 Sedgw. on Dam. 203. Mere inadequacy of consid- 
eration is no objection to a plaintiff's right of recovery upon a 
contract. The valuation placed by the parties upon the schol- 
arship-was evidently in good money, the right to the payment 
of which was waived and lost by the defendant’s voluntary ac- 
ceptance of a depreciated currency. 

There are some analogies strongly favoring the measure of 
damages adopted by the Cireuit Court, which seems to have 
been the annual value of tuition from the date of the the breach 
to the day of the trial. The objections to it, however, are its 
fluctuating uncertainty, increasing in amount with the protrac- 
tion of the litigation, and its speculative nature in assuming 
that the plaintiff would always be punctually ready to claim 
the benetit of his scholarship, with every and each succeeding 
year. The charge of the court, in this particular, was more fa- 
vorable to the appellant than the law, in our view, authorized. 

We discover no error in the rulings of the court, which could 
have been prejudicial to appellant, and the judgment must be 
attirmed. 


Supreme Commandery of the Knights 
of the Golden Rule v. Ainsworth. 


Action for Benefit Certificate issued by the ~ ey Com- 


mandery of the Knights of the Golden Rule. 

1. Supreme Commandery of the Knights of the Golden Rule, a mutual 
life insurance company, and its certificate, entitled “‘ Knight’s Benefit Cer- 
tificate,’’ a contract of insurance.—The Supreme Commandery of the 
Knights of the Golden Rule, a corporation created and organized under 
the laws of the State of Kentucky, is, in contemplation of law, a mutual life 
insurance company; and a certificate issued by that corporation, entitled 
a ‘‘ Knight’s Benefit Certificate,’ by which the corporation promises to 
pay a specified amount to the widow of the holder of the certificate, on 

is death, in consideration of his having become a member of the order, 
and having paid the fee for admission to membership, and of his pay- 
ment in the future of all assessments levied and required by the corpora- 
tion, on condition that he remained a member Of the order, in good stand- 
ing, and complied with all its laws then of force, or subsequently enact- 
ed,—has all the essential elements of a contracteof life insurance by a 
mutual insurance company with one of its members. 

VoL. LXXI. 
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2. Same; when a subsequent by-law providing a forfeiture of certificate 
made a part of contract.—Where such certificate is silent as to the conse- 
quence, if the holder should die by his own hand, but recites that any 
violation of the ‘‘ requirements of the laws now in force, or hereafter en- 
acted, governing the order, or this class, shall render this certificate null 
and void,’’ and that a condition upon which its obligation depends, is 
“*the full compliance with all the laws of the order now in force, or that 
may hereafter be enacted ;’’ and it was issued, and was accepted by the 
assured in writing, ‘‘subject to the laws of the order now in force, or 
which may hereafter be enacted by the Supreme Commandery ;’’ and, 
at the time it was issued, there was a general law of the corporation, ren- 
dering it acondition upon which a certificate could issue, and upon which 
its benefits could be realized, that the member to whom, or upon whose 
life it was issued, should comply with the ‘‘ general laws of the order 
then in existence, or which might thereafter be enacted ;’’ but the by- 
laws contained no provision declaring an avoidance or forfeiture of the 
certificate in the event the holder should die by his own hands,—held 
that, by force of the recitals, stipulations and provisions above noted, a 
by-law, enacted by the corporation after the certificate was issued and 
accepted, providing that a certificate of this class should be forfeited if 
the member, whether sane or insane, should take his own life, entered in- 
to, and formed a part of the certificate, avoiding it in the event the hold- 
er, whether sane or insane, should take his own life. 

3. Power of corporations to change contracts by subsequent by-laws; 
when such by-laws become part of the contract.—While it is only existing 
by-laws of a corporation which are presumed to be known, and in refer- 
ence to which it is presumed corporate contracts are made; and while it 
is true that a corporation has not the power, by laws of its own enactment, 
to disturb or divest rights which it had created, or to impair the obliga- 
tion of its contracts, or to change its responsibilities to its members, or 
to draw them into new and distinct relations; yet, parties may contract 
with corporations in reference to laws of future enactment, and may 
agree to be bound and affected, as they would be bound and affected if 
such laws were existing; and they may thereby consent that such laws 
may enter into, and form part of their contracts, modifying or varying 
them. 

4. Life insurance; meaning of the words, ‘‘ takes his own life.’’—The 
words, ‘‘ takes his own life,’? when used in a clause of a policy of life in- 
surance providing for a forfeiture, have a known and definite legal signi- 
fication, importing suicide; that the policy holder must not become a felo 
de se; must not ‘‘ deliberately put an end to his own existence, or com- 
mit any unlawful, malicious act, the consequence of which is his own 
death ; and this iniplies that he must be ‘‘of years of discretion and in 
his senses.”’ 

5. Same; plea setting up the taking of life as a forfeiture; when insuffi- 
cient.—Hence, a plea to an action on a policy of life insurance, setting up 
a forfeiture, and averring, as a ground therefor, that the assured came to 
his death by taking his own life, is sufficient, although it is not averred 
that the self-destruction was willful, or that the assured was sane at the 
time he took his life. Such an act being averred, if it is intended to ex- 
cuse it because of the mental unsoundness of the assured at the time of 
its commission, that fact, the matter of excuse, should be replied by the 
plaintiff. 

6. Same; forfeiture of by suicide.—A clause in a policy of life insur- 
ance, providing for a forfeiture in the event the assured should, while 
sane, take his own life, is the mere declaration or expression of the im- 
plication of the law; as such an event would operate a forfeiture in the 
absence of an express provision in the policy to that effect. 

7. Same; may provide for forfeiture by assured taking his own life while 
insane.——A life insurance company may lawfully stipulate in its policy 
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for a forfeiture thereof, in thte event the assured should take his own 
life while insane. 


Apprat from Limestone Circuit Court. 

Tried before Hon. Henry C. Speake. 

This was an action by Sarah M. Ainsworth, widow of S. M. 
Ainsworth, deceased, against The Supreme Commandery of the 
Order of the Knights of the Golden Rule, a corporation cre- 
ated and organized under the laws of the State of Kentucky; 
was founded on an instrument in writing called a “ Knight’s 
Benetit Certificate ;’ and was commenced on the 28th March, 
1882. The instrument declared on is set out én hwe verba in 
the complaint, and, omitting the caption and signatures, is in 
the following words: “ This certifies that the order, ‘ Knight of 
the Golden Rule,’ has been conferred upon comrade 8. M. Ains- 
worth, and that he is a member of the order in good standing, 
in Castle Limestone, No. 137, located at Athens, State of Ala- 
bama. And in consideration of the representations and declar- 
ations made in his application for this certificate, which appli- 
cation is on file in the Supreme Secretary’s office, and is made 
a part hereof, and the payment of the admission fee of one dol- 
lar; and in consideration of the payment hereafter to the 
Knights’ Benefit Fund of this class of the Order, of all assess- 
ments as levied and required by the Supreme Commandery, the 
full compliance with all the laws of this order, now in force, or 
that may hereafter be enacted, and the being in good standing 
under said laws, the sum of $2,000, together with acerued as- 
sessinents, will be paid from the Knights’ Benetit Fund of the 
Third Class of this Order, by the Supreme Commandery, 
Knights of the Golden Rule, to his wife, Saral) M. Ainsworth, 
as said comrade has directed in his application for this certifi- 
eate, or as he shall hereafter direct in an application for a change 
thereof, under the laws of the order, upon due notice and proof 
of his death, and proof of his good standing in the Third Class 
of the order at the time of his death, and the surrender of this 
cirtiticate, but not otherwise. Provided, however, that if there 
shall not be sufficient members in this class to pay the maximum 
benefit, there shall only be paid a sum equal to one dollar for 
each member in good standing in this class at the time of the 
death of said comrade, S. M. Ainsworth, less ten per cent. to 
the expense and reserve fund, as provided by law, together with 
the full amount of said comrade’s accrued assessments, paid by 
him in this class. And provided further, that any violation of 
the above mentioned conditions, or of the requirements of the 
laws now in force, or hereafter enacted, governing the order, 
or this class, shall render this certificate null and void, in which 
event the Supreme Commandery shall not be liable for the 
above sum or any part thereof. In witness whereof,” ete. 

VoL. LxXx1. 
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The defendant filed a special plea, the substantial averments 
of which are stated in the opinion, to which the plaintiff inter- 
posed a demurrer, assigning, in substance, the following grounds: 
(1) That the by-law providing a forfeiture in the event any mem- 
ber should take his own life, whether sane or insane, was enacted 
after the insurance was perfected; and (2) that the plea fails to 
aver that said S. M. Ainsworth took his own life wéd/fully. 
This demurrer was sustained by the court; and the defendant 
“refusing to plead further in this cause,” a judgment was ren- 
dered against it in plaintiffs favor for two thousand dollars, and 
costs. From that judgment the defendant took this appeal, 
and here assigns the ruling of the court on the demurrer to the 
plea as error. 


G. C. Cuanpter, and E. Mayes, for appellant.—(1) The 
general proposition is admitted, that by-laws in violation of 
common rights are void; as also are those which seek to estab- 
lish rules violative of the contract rights of third parties. But 
it is maintained that what may be bad, considered merely as a 
by-law, may yet be good, considered as a contract; since a man 
may part with a common right, or a contract right voluntarily, 
of which it would be impolitic and unjust to deprive him by a 
by-law passed without his assent, or perhaps knowledge, by 
those who might not know, or would not consult his individual 
interests. lence, it will be found that a by-law may be void 
as against strangers, or members who do not assent to it, and 
yet be good as a contract by members who do assent to it.—Ang. 
& Ames on Corp. § 342; Stetson v. Kempton, 13 Mass. 272; 
Davis v. Proprietors, ete., 8 Met. 321; Adley v. Whitstable Co., 
17 Ves. 323. (2) Ainsworth assented to the by-law in several 
different ways, and at several different times: First, by opera- 
tion of the constitution of the association when he joined it, 
the company being organized on the mutual plan. An individ- 
ual insured in a mutual insurance company becomes a member 
of the corporation by that act, and is bound to inform himself 
of its rules and regulations (@ portion of its constitution), and 
he is bound by them.—Mitchell v. Lycoming Mut. Ins. Co., 51 
Penn. St. 402; Belleville Ins. Co. v. Van Winkle, 1 Beasl. 333 ; 
Susquehanna Ins. Co. v. Perrine, 7 Watts & S. 348; Diehl 
v. Adams Mut. Ins. Co., 58 Penn. St. 448; Coles v. Lowa St. 
Mut. Ins. Co., 18 Towa, 425; Woodfin v. Asheville Mut. Ins. Co., 
6 Jones Law(N.C.) 558. Second, by his application, in which he 
expressly agreed: “I accept my K. B. Certificate subject to the 
laws now in force, or which may be hereafter enacted by the 
Supreme Commandery.” And, third, by accepting the certifi- 
cate of membership, with its stipulations and conditions. (3) 
Where a policy is expressly made subject to the by-laws, they 
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become an essential part of the contract of insurance, and a 
strict compliance with their provisions and conditions is neces- 
sary to sustain an action on the policy.— Wellcome v. People’s 
Ey. Mut. Fire Ins. Co., 2 Gray, 480; Bowditch Mut. Fire Ins. 
Co. v. Winslow, 3 Gray, 415; Gardiner v. Piscataquis Mut. 
Fire Ins. Co., 38 Me. 439. It will not do to say that these 
principles do not apply to by-laws to be passed in the future, 77 
the contract contemplates such future passage ; because such a 
position is subversive of what is perhaps the most definitely 
settled principle of all our principles of corporations: That 
where a charter (or contract) is granted and accepted with a 
power reserved to alter or amend, such alteration or amendment is 
binding. That is the doctrine of the Dartmouth College case, and 
all the flood of cases following it. See Bump’s Notes of Con. 
Dec. p. 183, and cases cited; Ang. & Ames on Cor. § 342. 
(4) Upon the question of a voluntary suicide, intentionally com- 
mitted by a sane man in the possession of his faculties, knowing 
how to adapt means to ends, and conscious of the immorality 
of the act, there is not, as indeed there could not well be, any 
difference of opinion; and all the authorities agree that such 
self-slaughter is within an exemption, contained in the policy, 
from liability on death by suicide, or “death by his own hand.” 
May on Ins. § 307; Bliss on Life Ins. §§ 242-3. And if there 
is no such clause in the policy, such a death would defeat it. 
Washington Ins. Co. v. Wilson, 7 Wise. 169; Hartman v. Key- 
stone Ins. Co., 21 Penn. St. 466; Horn v. A. & VU. F. Life 
Ass'n Co., 7 Jur., N. 8., 673; Amiable Ins. Co. v. Bolland, 2 
Dow. & Clark, 1; Moore v. Woolsey, 4 E. & B. 243; eed v. 
Royal Ex. Ass’n Co., Peake’s Add. Cases, 70; [Hatch v. Mut. 
Life Ins. Co., 120 Mass. 550; Bliss on Life Ins. pp. 397, 399, 
400. The real question arises in that class of cases in which 
the policy does provide against death by suicide, or by the hand 
of the insured, and in which it is claimed that the fatal act was 
the result of insanity. If the policy merely provides that sui- 
cide, or death “by his own hand” shall avoid the contract, the 
weight uf authority is, that the company remains liable, on the 
ground that the acts of the party are not his own volitions. 
See Life Ins. Co. v. Terry, 15 Wall. 580; Gay v. Union Mut. 
Life Ins. Co., 9 Blatch. 142; Breasted v. Farmers’ Loan & 
Trust Co., 4 Hill, 73; S. C. affirmed, 8 N. Y.299; Van Zandt 
v. Mut. Ben. Life Ins. Co., 55 N. Y. 169; Eastabrook v. Un. 
Mut. “4% Ins. Vo., 54 Me, 224; Phillips v. La. Fy. Life Ins. 
Co., 26 La. An. 404; St. Louis Mut. Life Ins. Co. v. Graves, 
6 Bush, 268; Wimick v. Mut. Ben. Life Ins. Co., 3 Brewster, 
502; Cooper v. Mass. Mut. Life Ins. Co, 102 Mass. 227. The 
principle to be deduced from these decisions is, that the term, 


“die by his own hand,” which is agreed to be synonymous with 
VoL. LXxI. 
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suicide, has a technical legal meaning; that the correct use of 
either term includes the idea of willfulness, while the correct 
use of the term, “insane,” excludes that idea; and, therefore, 
in pleading to actions on such policies, it is not necessary to ° 
aver that the act was willful.—Stephen on Plead., Rule VII, 
Sub-rule4. (5) Where the policy provides for a forfeiture when 
a member takes his own life, whether sane or insane, as in this 
case, it would be wretchedly bad pleading to allege willfulness. 
That is included by the clause, “sane or insane.” The follow- 
ing authorities are conclusive on this point: Chapman v. Rep. 
Life Ins. Co.,6 Biss. 238; Bigelow v. Berkshire Life Ins. Co., 
93 U.S. 284; Degogorza v. Rn ickerbocker Lite Ins. Co., 65 
N. Y. 235. (6) The only case which we have seen that seems 
seriously to militate against the views advanced in this brief, is 
Becker v. Farmers’ Mut. Ins. Co., 48 Mich. 610. But in that 
case the policy was not made subject to by-laws, to be passed 
in the future, as we understand the case; and that is the differ- 
ence which removes the case at bar entirely from under its au- 
thority. (7) If it is a sound proposition, that, under this pol- 
icy, the suicide must have been deliberate and willful, then the 
insanity, to the extent of an entire absence of co-operating will, 
should have been replied to the plea. For every man is pre- 
sumed to be sane until the contrary is shown, and to intend to 
do that which he does do. 


McCretitan & MecCretian, and J. J. Turrenrine, with 
whom were Warrs & Sons, contra.—(1) The only ground of 
forfeiture set up in the plea to which the demurrer is inter- 
posed, is a by-law adopted by the appellant nearly two months 
after S. M. Ainsworth took out the policy sued on, with which 
he had no connection. The rights of the parties under the 
policy had vested prior to the enactment of the by-law, and, 
therefore, the by-law, as far as this policy is concerned, is re- 
troactive, null and void.—78 N. Y. 159, 178; 31 Mich. 458; 
17 Penn. St. 136; 34° Me. 451; 2 Gray, 543; 45 N. H. 292; 
21 Barb. 513; 19 Ala. 619, 707, 439; 7 Johns. 477; 9 Cal. 
112; 1 Keble, 733; T. Charlt. 173; Ang. & Ames on Cor. 
336-45; Cooley on Con. 273-76, 290-92. The appellant had 
no = conferred on it by its charter to pass a retrospective 
by-law.—2 Gray, 543-9; Ang. & Ames on Cor. 339-45. Nor 
does the by-law, on its face, give any indication that it was in- 
tended to have any but a prospective operation.—19 Ala. 619, 
707, 439. (2) The position of appellant’s counsel, that the 
appellee must submit to this annihilation of her vested rights, 
because this is a mutual insurance company, can not be main- 
tained. As far as this policy is concerned, she is as much en- 
titled to protection as a stranger would be.—Bliss on Ins., § 463, 
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p. 734; 17 Penn. St. 136; 34 Me. 451. (3) But it is con- 
tended that this by-law, though bad as a by-law, is good as a 
contract. There is nothing in the record to show that S. M. 
Ainsworth ever saw, knew, or heard of any such by Jaw. It 
is, however, sought to be transformed into a contract, because 
it is stipulated in the policy that the holder would abide by any 
by-law that might “thereafter be enacted.” But this gave no 
power to the appellant to deprive the holder of his vested 
rights under the policy.—31 Mich. 458; 2 Gray, 543, 546; 
78 N. Y. 159, 178; 34 Me. 451; 4 Mete. 164. The analogy 
sought to be drawn from the power reserved by the legislature 
to alter, repeal, or amend a railroad or other charter, affords no 
support whatever for the by-law. Even in such case the obli- 
gation of a contract is preserved inviolate.—99 U.S. 700, 748; 

93 U.S. 524; Wade on Retro. Laws, 81-3. (4) The appel- 
lant’s counsel have succeeded only in producing cases ¢n which 
a member or stockholder ef a corporation has been held to 
have bound himself by express assent to a prospective by-law, 

otherwise improperly adopted. Even here the authorities, 
supra, abundantly show that no implied consent or acquiescence 
will purge the usurpation. Informed, affirmative action alone 
will preclude the member or stockholder from asserting the ir- 
regularity or informality of the passage of the by-law, even as 
to its future operation. —2 Gray, 543, 544; 31 — 458; 
78 N. Y. 159; 4 Mete. 164; 34 Me. 451. (5) The clause under 

discussion, that S. M. Ainsworth would abide by any by-law 
“thereafter enacted,” is good for too much or too little for the 
appellant. If it thereby had the power to subsequently alter 
the contract in one particular, it had it in all. If it could after- . 
wards relieve itself from responsibility in case Ainsworth died 
“insane,” it could, with equal propriety, elude liability, no 
matter from what cause his life ended. No such absurd con- 
struction will or can be contended for. That clause conferred 
merely the power of direction, regulation, and management, 
and left unaffected the substantial obligations of the ] parties. 

(6) When a forfeiture in an insurance policy is stipulated for 
in case of “suicide,” “death by his or her own hand,” or “he 
or she takes his or her own life,” it means a felonious, criminal 
act, by, of course, a person capable of deliberate, intentional 
conduct. —4 Hill (N. Y.), 73; 8 N. Y. 299; 3 Man. & Gr. 639; 

7 Heisk. 567; 25 Min. 534; 54 Me. 2 224: 15 Wall. 580; 74 
Penn. St. 176; 93 U. S. 232; May on Ins. 347-80. The for- 
feiture provided for in the by-law is the same as those above, 
except that the words, “sane or insane,’ are added. These 
words do not nullify the previous portion of the forfeiture, 
“take his or her own life,” nor obliterate the settled construc- 
tion placed thereon. He or she must still take “his or her 

VoL. LXxI. 
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own life” felo de se, without regard to whether “he or she is 
sane or insane,” before the forfeiture is incurred. Such is the 
exact legal significance of the language. (7) The only in- 
stances, so far as our examination goes, in which a forfeiture 
similar to the one here involved has been passed on, are Becker 


v. Farmers’ Mut. Ins. Co., 48 Mich. 610; 34 Wise. 389; May - 


on Ins. 880-1; 93 U.S. 384; 70 Mo. 27; 65 N. Y. 243-52. 


BRICKELL, C. J.—A contract of insurance is defined as 
‘an agreement by which one party, for a consideration (which 
is usually paid in money, either in one sum, or at different times 
during the continuance of the risk), promises to make a certain 
payment of money, upon the destruction or injury of some- 
thing in which the other party has an interest. In fire insur- 
ance and marine insurance, the thing insured is property; in 
life or accident insurance, it is the life or health of a person.” 
Commonwealth v. Wetherbee, 105 Mass. 149. The instrument 
in writing upon which this suit is founded, and which is set 
out in full in the complaint, entitled a “ Knight’s Benetit Cer- 
tificate,” has the elements and characteristics of a contract of 
life insurance. It purports to have been issued by the “Su- 
preme Commandery of the Knights of the Golden Rule,” 
which is averred to be a corporation, created and organized un- 
der a law of the Stateof Kentucky. The commandery thereby 
yromises, on the death.of the husband of the appellee, to pay 
ie two thousand dollars, in consideration of the husband hav- 
ing become a member of the order, and having paid the fee for 
admission to membership, and of his payment in the future of 
all assessments levied and required by the supreme command- 
ery, upon the condition that he remained a member of the or- 
der, in good standing, and complied with all the laws then of 
force, or subsequently enacted. These are the essential ele- 
ments of a contract of life insurance, made by a mutual insur- 
ance company with one of its members. Life is the risk, and 
death is the event upon which the insurance money is payable. 
There is not, as in ordinary contracts or policies, a stipulation 
for the payment of premiums fixed and certain in amount, at 
the inception of the risk, and at periods, definitely appointed, 
during its continuance. The payment of the fee for admission 
to membership, and of the assessments levied and required by 
the commandery, are the equivalent of premiums, and form the 
pecuniary consideration of the contract. The condition ex- 
pressed, that the assured shall remain a member of the order in 
good standing, observing its laws, is the expression of that 
which is implied in all insurance of members by mutual com- 
yvanies. The members of such companies are presumed to 
Seow the charter and by-laws, and to contract in reference to 




















444 SUPREME COURT (Dec. Term, 


[Supreme Commandery Knights Golden Rule v. Ainsworth. | 


them, though they may not be recited or referred to in the con- 
tract.—Bliss on Life Insurance, § 463 et seg.; May on Insur- 
ance, § 552. Nor is the character or legal effect of the con- 
tract varied, because the objects and purposes of the associa- 
tion are benevolent and charitable, rather than speculative, or 
the derivation of profits from the transaction of business. There 
are many such associations, having various names, and similar 
objects and purposes, which are, in contemplation of law, mu- 
tual life insurance companies, and as such their contracts are 
construed and enforced by the courts. Policies, or certificates, 
issued by them have the essentials and characteristics of such 
contracts; the payment by the one party in some form, and 
under some designation, of a pecuniary consideration, and the 
observance of prescribed duties during the continuance of the 
risk; and the promise and obligation of the other party, when 
death happens, to pay the sum assured.—Commoniwealth v. 
Wetherbee, supra; Bolton v. Bolton, 73 Me. 299. 

The plea interposed does not deny the death of the assured ; 
or that while living he paid the assessments levied and re- 
uired by the supreme commandery; or that, at the time of 
eath, he was a member of the order in good standing. The 
averments are, that he came to his death by taking his own life, 
and that, at the time of the issue of the certificate, there was a 
general law of the association, rendering it a condition upon 
which a certificate could issue, and upon which its benetits 
could be realized, that the member to whom, or upon whose 
life it was issued, should comply with the “ general laws of the 
order then in existence, or which might thereafter be enacted;” 
that the present certificate was issued and was by the assured 
accepted in writing, “subject to the laws of the “order now in 
force, or which may hereafter be enacted by the supreme com- 
mandery.” On its face the certificate recited, among other 
things, that any violation of “the requirements of the laws now 
in force, or hereafter enacted, governing the order or this class, 
shall render this certificate null and void.” And in another 
place it is recited as a condition upon which the obligation of 
the certificate depends: “The full compliance with all the laws 
of the order now in force, or that may hereafter be enacted.” 
The plea further avers the enactment or adoption of a law, by 
the terms of which a certificate of this class was forfeited, if 
the member, whether sane or insane, should take his own life ; : 
the enactment of which was subsequent to the issue of the cer- 
tificate. The point of controversy is, whether this law, by 
force of the recitals and stipulations to which we have referred, 
enters into and forms part of an antecedent certificate, avoid- 

it in the event a member, whether sane or insane, should 

take his own life. 

VoL. LXXI. 
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The power to make by-laws for the government of the cor- 
porate body, fixing and regulating its own duties and that of its 
members, not inconsistent with its charter, or the purposes and 
objects of its creation, not repugnant to the common law, or 
to the laws of the State, constitutional and statutory, is an at- 
tribute of every corporation. The power is regarded as of so 
much importance that it is seldom left to implication, but is in 
express terms conferred by the law from which corporate exist- 
ence is derived.—2 Kent, 296; Ang. & Ames on Corporations § 
110; 2 Wait’s Actions & Defences, 366. When duly enacted 
by the body to whom the corporate legislative power is dele- 
gated, by-laws are binding upon all the members of the corpo- 
ration, who are presumed to know them, and to contract in ref- 
erence to them.—Ang. & Ames on Corporations, § 325; Bliss on 
Life Insurance, § 463. It is the existing by-laws which are 
presumed to be known, and in reference to which it is presumed 
corporate contracts are made; as it the existing rane law 
of the place in which a contract is made, or is to be performed, 
that parties are presumed to be conversant with, and which in- 
corporates itself into the contract, measuring their rights and 
duties. A corporation has not capacity, as the legislative pow- 
er from which it derives existence has not ee by laws 
of its own enactment, to disturb or divest rights which it had 
created, or to impair the obligation of its contracts, or to change 
its responsibilities to its members, or to draw them into new 
and distinct relations—Ang. & Ames on Corporations, § 399 ; 
Bliss on Life Insurance, § 463; Becker v. Far. Mut. Ins. Co., 
48 Mich. 610; Hamilton Mut. Ins. Co. v. Hobart, 2 Gray, 
543; Great Falls Mut. Ins. Co. v. Harvey, 45 N. H. 292. 

The certificate is silent as to the consequence, if the member 
whose life was assured should die by his own hands; and the 
by-laws of the association, or order, when the certificate was 
issued, contained no provision declaring in that event an avoid- 
ance or forfeiture of the certificate. We are not aware that it 
has anywhere been expressly decided, that voluntary self- 
destruction by one whose life was insured, and of whose sanity 
there was no question, would avoid the contract of insurance ; 
or rather, would not fall within its risk, though in that event 
there was not expressed an exception to the liability of the in- 
surer. The authorities generally seem to proceed upon the 
tacit or expressed concession or admission, that such is the law. 
In Moore v. Woolsey, 4 Ell. & Black. 243, Lord Campseti 
said: “If a man insures his life for a year, and commits suicide 
within the year, his executors can not recover upon the policy ; 
as the owner of a ship who insures her for a year, can not re- 
cover upon the policy, if within the year he caused her to be 
sunk; a stipulation that, in either case, upon such an event, the 
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policy should give a right of action, would be void.” In 
Amicable Insurance Society v. Bolland, 2 Dow. & Clark, 
1, (known’ as Fauntleroy’s case), it was held by the House of 
Lords, that though there was not in the policy an exception of 
the liability of the insurer, in the event the assured came to 
his death by the hands of public justice, the exception would 
be implied for the reason, that an express contract for liability 
in that event would contravene good morals and sound policy. 
The inference or implication of the law was, therefore, that 
the execution of the assured by the hands of public justice, for 
the commission of crime, is not within the risk of the policy. 
A construction, or an implication, which will preserve the le- 
gality of a contract, is preferred to one which will have the 
opposite effect. Referring to Fauntleroy’s case, it was said by 
Woon, V. C., in //orn v. Anglo-Australian and Universal 
Fam. Life Ins. Co., 7 Jurist, N. 8. 673: “The argument 
might be pressed, although I do not know that any case has 
so decided, to the same extent in the case of a person 
committing suicide while in a sane state of mind, thus commit- 
ting a felony, and losing his life thereby.” In Hartman 
v. Keystone Ins. Co. 21 Pemn. St. 466, Brack, C. J., said, that 
though the policy was silent in reference to self-destruction, 
if the accused committed suicide, he was “guilty of such 
a fraud upon the insurer of his life, that his representatives 
can not recover for this reason alone.” Hvnr, J., however, 
said of this case, in Lite Ins. Co. v. Terry, 15 Wall. 586, that 
it was in this respect “‘confessedly unsound.” The case, in its 
entirety, is not supported by the current of authority. It rules 
that an exception in the policy, expressed in the words, “should 
die by his own hands,” must be severed and dissociated from 
other exceptions expressed in words involving the self-crimi- 
nality of the assured; were to be construed by themselves, and 
imported “any sort of suicide,” leaving it in doubt whether 
“suicide” expressed intentional, voluntary, or involuntary, ac- 
cidental self-destruction. 

A contract of life insurance is simpler in form, in the rela- 
tive rights and duties of the insurer and the assured, and differs 
in many respects from marine, or from fire insurance; yet, the 
general principles applicable to marine, or fire insurance are 
applied, so far as consistent with the nature and obligations of 
the contract, to the contract of life insurance. In all contracts 
of insurance, there is an implied understanding or agreement 
that the risks insured against are such as the thing insured, 
whether it is property, or health, or life, is usually subject to, 
and the assured can not voluntarily and intentionally vary 
them. Upon principles of public policy and morals, the fraud, 


or the criminal misconduct of the assured is, in contracts of 
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marine, or of fire insurance, an implied exception to the lia- 
bility of the insurer.— Waters v. Merchants’ Louisville Ins. 
Co. 11 Peters, 213; Citizens’ Ins. Co. v. Marsh, 41 Penn. St. 
386; Chandler v. Worcester Mut. Fire Ins. Co., 3 Cushing, 
328. * Death, the risk of life insurance, the event upon which 
the insurance money is payable, is certain of occurrence; the 
uncertainty of the time of its occurrence is the material ele- 
ment and consideration of the contract. It can not be in the 
contemplation of the parties, that the assured, by his own crim- 
inal act, shall deprive the contract of its material element; 
shall vary and enlarge the risk, and hasten the day of payment 
of the insurance money. 

The doctrine asserted in Fauntleroy’s case, that death by the 
hands of public justice, the punishment for the commission ef 
crime, avoids a contract of life insurance, though it is not so ex- 
pressed in the contract, has not, so far as we have examined, 
been questioned, though the case itself may have led to the very 
general introduction of the exception into policies. \,The same 
considerations and reasoning which support the doctrine, seem 
to lead, of necessity, to the conclusion, that voluntary, criminal 
self-destruction, sv7cide, as defined at common law, should be 
implied as an exception to the liability of the insurer, or, rather, 
as not within the risks contemplated by the parties, reluctant as 
the courts may be to introduce by construction or implication 
exceptions,into such contracts, which usually contain special 
exceptions: "An express contract to pay the insurance money 
to the assured, in the event he committed suicide, an increased 
premium being paid because of the risk, there could be but lit- 
tle, if any, hesitancy in repudiating as offensive to law and good 
morals. The fair and just interpretation of a contract of life 
insurance, made with the assured, is, that the risk is of death 
proceeding from other causes than the voluntary act of the as- 
sured, producing, or intended to produce it ; and especially of 
a contract made by an association or organization, with one of 
its members, the objects and purposes of which is, that the 
members will contribute to, and bear each other’s losses, or the 
losses of those dependent upon them. The extinction of life 
by disease, or by accident, not suicide, voluntary and intentional, 
by the assured, while in his senses, is the risk intended: and it 
is not intended that, without the hazard of loss, the assured may 
safely commit crime.2Bliss on Life Iusurance, §§ 242-3. 

The by-laws, or general law, adopted by the commandery, 
subsequent to the issue of the certificate, so far as it declares a 
forfeiture or avoidance of the certificate, in the event a mem- 
ber, who is sane, takes his life, is not objectionable upon the 
ground that it varies or impairs existing contracts. It adds no 
new teri or condition to the contract; it relieves the associa- 
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tion from no responsibility; it imposes no new or additional 
duty upon the member, and works no change in his relations. 
It is the mere declaration or expression of the implication of 
the law; and “the expression of those things which the law im- 
plies works nothing.”—2 Parson’s Contracts, 515. The law 
employs the phraseology (and the plea pursues it), not now of 
infrequent use in contracts or policies of life insurance, “take 
his own life.” These words, when used in a policy of life in- 
surance, have a known and definite legal signification, import- 
ing suicide; that the member must not become a felo dle 8e; 
must not “deliberately put an end to his own existence, or com- 
mit any unlawful, malicious act, the consequence of which is 
his own death ;” and this implies that he must be “of years of 
discretion, and in his senses.”—-4 Black. 189. Contracts of in- 
surance, like other contracts, are interpreted so as to meet and 
satisfy the intention of the parties. Whatever may be the 
phrase employed, expressive of self-destruction, which is to 
operate a forfeiture, if not otherwise qualified or limited ; 
whether it be “commit suicide,” or “death by suicide,” or 
“death by his own act,” or “take his own life,” or other 
equivalent expression, it would be most unreasonable to inter- 
pret it as including death by accident, or by mistake, though 
the direct, immediate act of the assured may have contributed 
to it. The firing of a weapon not supposed to be loaded, or its 
discharge not directed against, or intended to reach the person, 
may. cause death. Poison may be taken instead of a curative 
medicine by accident or by mistake, and the accidents or mis- 
takes from which death may result are innumerable. An ex- 
tinction of life, unintentional, involuntary, will not fall within 
such expressions, intended to guard the insurer against the posi- 
tive, intentional acts of the assured.—2 Parson’s Contracts, 475; 
Bliss on Life Insurance, § 225; Life Ins. Co. v. Terry, 15 Wall. 
580; Phadenhauer v. Germania Life Ins. Co., 7 Heick. 567 5 
S. C. 19 Amer. Rep. 623. 

The plea, consequently, attaching to its words their known 
legal signification, when used in, or applied to contracts of life 
insurance, imports voluntary, intentional deprivation of self-ex- 
istence by the assured while in his senses. The omission of the 
word willful, as descriptive of the self-destruction, did not ren- 
der the plea demurrable. If that word had been added, or any 
similar word, evidence of an intentional, not of an accidental 
self-destruction, would have met the averment. Evidence of 
no other than an intentional act will satisfy the present aver- 
ment. Such an act being shown, if it is intended to excuse it, 
because of the mental unsoundness of the assured at the time 
of its commission, the fact, the matter of excuse, ought to have 
been replied by the plaintiff. The presumption of law is in 
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favor of sanity, and the burden of proving insanity rests upon 
the party alleging it.—Bliss on Life Ins. § 378; Zerry v Life 
Ins. Co., 1 Dillon (Cir. Ct.), 403; Phadenhauer v. Germania 
Life Ins. Co., supra. 

Policies of life insurance usually contain an exception of the 
liability of the insurer, in the event of the self-destruction of 
the assured. There is a contrariety of decision as to the effect 
of the exception ; whether it embraces any and every act of in- 
tentional self-destruction, or only suicide, criminal self-destruce- 
tion. The preponderance of authority points to the conclusion 
that it refers soley to suicide—Life Ins. Co. v. Terry, supra; 
Phadenhauer v. Germania Life Ins. Co., supra; DeGogorza v. 
Knickerbocker Life Ins. Co., 65 N. Y. 232; Bliss on Life Ins. 
S$ 225-238, 

With a view of excepting from the operation of the policy any 
intended self-destruction, whether the assured is sane or insane at 
the time of its commission, insurance companies are in the habit 
of inserting in policies a provision, the equivalent of that express- 
ed in the law of the association now under consideration. The 
exception as to the insane has been supported, and it is said to be 
as much the right of the insurer to stipulate for exemption from 
liability in the event of intentional self-destruction by the in- 
sane, as to stipulate for an exemption from liability because the 
hazard of loss is increased from the fact of the assured engag- 
ing in occupations perilous to life, or taking up residence in an 
unhealthy climate— Bigelow v. Berkshire Lite Ins. Co., 93 U. 
S. 284. In this respect, the law adds a new term to the con- 
tract, relieves the association from an existing liability, and les- 
sens the value and security of the certificate to the assured. 

It is not claimed that there is an inherent power in the asso- 
ciation, by the adoption of a by-law, to work such radical 
changes in its existing contracts. The power is derived from, 
and depends upon the stipulations of the contract at the time 
it was made. The stipulations are expressed in varying terms, 
and several of them import no more than would be implied— 
the observance by the assured of the requirements of the asso- 
ciation, such requirements as were reasonable, and intended to 
promote the harmony of the association, and the purposes and 
objects for which it was formed. They import also obedience 
to the by-laws, so far as reasonable, consistent with the charter 
and law of the land. We do not construe them as reserving, 
or as intended to reserve to the association the power to change 
or avoid its contracts, to lessen its responsibilities, or to divest 
its members of rights. This is not the proper office of a by- 
law; and from the general expressions to which we are referring, 
it can not be fairly presumed or intended that it was contem- 
plated to affect the members by other than such by-laws, as it was 
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within the competency of the association to enact. But in ad- 
dition to these, the averment of the plea is, that the certificate 
was accepted by the assured, “subject to the laws of the order 
now in oon, or which may be hereafter enacted by the su- 
preme commandery.” These are words of large signification, 
and clearly express that the assured consented that the contract 
should be subject to future, as well as to existing by-laws. Par- 
ties may contract in reference to laws of future enactment— 
may‘agree to be bound and affected by them, as they would be 
bound and affected if such laws were existing. They may consent 
that such laws may enter into and form parts of their contracts, 
modifying or varying them. It is their voluntary agreement 
which relieves the application of such laws to their contracts 
and transactions from all imputation of injustice. An engage- 
ment of suretyship relating toa particular oftice, with prescribed 
duties, by the common law, extends only to such duties as are 
preec ‘ribed when the engagement is entered into, and not to such 

as, while the suretyship i is continuing, may be attached to the 
oftice.—1 C hitty on Contracts (11th Am. Ed.), 765, note. The 
statute prescribing the condition of official bonds, and of the 
bonds of executors, administrators, and guardians, extends the 
liability of the surety to the performance by the principal of 
such duties as are required of him by existing laws, or by any 
law passed subsequent to the execution of the bond.— Morrow 
v. Wood, 5 56 Ala. 1. There is no injustice in the statute— 
nothing restrospective in its operation. The surety enters 
into the bond with knowledge of the condition, assenting 
that his liability may be enlarged, if public interest and con- 
venience require that the oftici ial duties of the principal should 
be enlarged. 

In consequence of the settled doctrine, that the charter of a 
corporation, whether private or eleemosy nary, not instituted as 
part of the machinery of government, but for the private ben- 
efit or purposes of the corporation, is a contract between the 
State and the corporators, protected by the constitution of the 
United States from repeal, or alteration, or impairment by sub- 
sequent legislation, it has become usual, either by constitutional 
provision, or by a general law, or by reservation in the charter, 
to clothe the legislative power of the State with full capacity, 
at pleasure, to alter, modify, or repeal the charter. The power 
being reserved, its exercise can not of course be said to impair 
the obligation of the grant. —Ang. & Ames on Corporations, 
§ 767; Cooley on Con. Tin. 340. The power is reserved by, 
and is a part of the grant, and that it may be exercised, is a 
condition upon which the grant of corporate existence and ‘fran- 
chises is accepted. 


The members of associations, created for purposes and ob- 
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jects like those which seem to be the purposes and objects of 
this organization, may very properly be required to assent that 
the contract conferring upon them rights shall be subject 
to, and depend upon the future, as well as the existing laws 
adopted by the governing power. The fundamental principle 
of such organizations is the mutuality of duty and equality of 
rights of the membership, without regard to time of admission. 
This can not well be preserved, if the members stipulating for 
benefits were not required to consent that they would be sub- 
ject to future as well as existing by-laws. Time and experi- 
ence will develop a necessity for changes in the laws, and if the 
consent was not required, there would be a class of members 
bound by the changed laws, and a class exempt from their op- 
eration. The case before us is an illustration. Of the legality 
and propriety of the provision relieving the association from 
liability, if a member while insane deprived himself of life, 
there is no good reason to question. If no other reason could 
be given, that it relieves the association from litigating with 
the representatives of a deceased member the distressing ques- 
tion of his sanity, would be sufficient. If the law was applied 
only to certificates issued subsequent to its enactment, there 
would be a class of members having certificates of greater value 
than the certificates held by another class; yet each class would 
be subject to the same assessments and the same duties. There 
is but little room, if any, for the apprehension, that advantage 
will be taken by the governing body of the assent of the mem- 
ber to be bound and affected by subsequent laws, to impose 
upon him unjust burdens, or to vary the contract, save so far as 
an alteration or modification of it may be promotive of the gen- 
eral good. Subsequent or existing by-laws are valid only when’ 
consistent with the charter, and confined to the nature 
and objects of the association. While a subsequent law, be- 
cause of the assent of the member, may add new terms or con- 
ditions to acertificate, terms or conditions reasonably calculated 
to promote the general good of the membership, and may be valid 
and binding, it does not follow that a law operating a destrue- 
tion of a certificate, ora deprivation of all rights under it, would 
be of any force.—Korn v. Mut. Ass’n Society, 6 Cranch, 192. 
Without pursuing the discussion of the question, we are of 
opinion that the parties intended the certificate should be sub- 
ject to the laws of the association adopted subsequent to its is- 
sue—laws, which if they had been of force at the time of the 
issue, would have entered into, and formed part of it. It is the 
concurring assent of the parties, that engrafts the law upon the 
certificate, giving it an operation it would not have otherwise. 
The Cireuit Court erred in sustaining the demurrer to the 
plea, and its judgment is reversed and the cause remanded. 
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Horton v. Wollner, Hirshberg & Co. 


Action on Contract by Employee against Employer. 


1. Statute of frauds; when contract within.—A contract for labor or 
personal services for one year, to begin in futuro, is void under the stat- 
ute of frauds, unless it, ‘‘or some note or memorandum thereof, express- 
ing the consideration, is in writing, and subscribed by the party to be 
charged therewith, or some other person by him thereunto lawfully au- 
thorized in writing.”’ 

2. Contract entered into by correspondence ; date of. —When a contract 
is made by letters, offering and accepting a stated proposition, sent and 
received by mail, the date of the letter of acceptance is the date of the 
contract. 

3. Statute of frauds; contract not to be performed within one year.—In 
order to take a contract for personal services for one year, to begin in fu- 
turo, without the statute of frauds, all its essential terms, including the 
amount of salary or compensation to be paid for such services, must be 
stated in the writing, with such degree of certainty as to render a resort 
to oral evidence unnecessary to an ascertainment of the intention of the 
parties. 

4. Same.—It is not sufficient that such contract should state that the 
salary is to,remain the same as that received for the previous year; as 
this renders a resort to verbal or extrinsic evidence necessary to ascertain 
the amount of the salary, thereby supplementing the contract in a way 
forbidden by the letter and spirit of the statute. 

5. Same; when void contract rebuts presumption of continuance of for- 
mer contract.—Where one, having been in the employment of another 
under a contract for one year, before the expiration of the term, makes 
a new contract for another year, which is void for want of conformity to 
the provisions of the statute of frauds, and in which the character of the 
services to be performed are changed, he can not recover upon an implied 
agreement that his employers would pay him the same salary which they 
had paid him for the previous year. In such case, the new contract, al- 
though void under the statute of frauds, destroys the implication of an 
intention to continue in force the old one. 


Apprat from the City Court of Mobile. 

Tried before Hon. O. J. Semmes. 

This action was commenced on the 14th March, 1882, by 
E. F. Horton against Wollner, Hirshberg & Co., to recover 
damages for the breach of a contract made and entered into by 
them, whereby, as is averred, the defendants employed the 
plaintiff for the term of one year, to commence on the 22d Au- 
gust, 1881, at and for a stated salary; the alleged breach being 
that the defendants, in January, 1882, discharged plaintiff from 
their service without cause and without fault on his part. One 
of the defenses pleaded by the defendants was the statute of 


frauds. The cause was tried without a jury, and a statement of 
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the evidence was signed by the presiding judge and made a part 
of the record. 

The plaintiff was examined as a witness in his own behalf, 
and testified, in substance, that he had been in the employment 
of the defendants for about four years; that he was employed 
by them at a salary of $1500 for the year commencing August 
22d, 1880, and ending August 22d, 1881; that prior to the last 
named date, at the suggestion of Hirshberg rg, one of the firm, 
he wrote to Wollner, the senior member, who was then in Bos- 
ton, for the purpose of making an arrangement for the then 
coming year, and about the 15th July, 1881, received from him 
a letter; dated at Allegany Springs, July 4th, 18=1, and ad- 
dressed to plaintiff. This letter was read in evidence, and, omit- 
ting the caption, address, and signature, was as follows: “Your 
favor to Boston reached me just about as I was leaving there; 
therefore delayed answering till I got here. Your services s last 
year have been quite satisfactory, and we should like to retain 
you for the coming season. Since Martin has left our employ, 
we can give you a better chance as a salesman, and will employ 
an assistant to you to help at the store—therefore make your 
situation an easier and more advantageous one for you. As to 
the salary, I can not promise you an advance this year. I think, 
and am satistied from the profits we make, that we are paying 
you all we can afford at present. Our expenses last year were 
too high; therefore, we made efforts to reduce them this year, 
and are of necessity compelled to keep them down as low as 
possible. We will give you the privilege to discount any of 
your customers’ bills, as you proposed, which will give you an 
additional income. Should you conclude, or find it to your ad- 

vantage to change your position for the coming season, you will 
oblige me by notifying me as soon as possible, to enable us to 
make other arrangements.” The plaintiff further testified that 
on the 20th August, 1881, “he wrote defendants accepting the 
proposition offered by said letter.” This letter, dated at Bay 
St. Louis, 20th August, 1881, and addressed to Wollner, Hirsh- 
berg & Co., was read i in evidence, and, omitting date, address, 
and signature, is as follows: “As my engagement with you for 
the past year ends on 22d inst.. I wish to inform you that the 
proposition you made in writing from Allegany Springs by 
your Mr. Wollner, relieving me from the packing, by hiring a 
competent man to do it, and giving me the territory formerly 
canvassed by Mr. Martin, as well as the territory now canvassed 
by me, is hereby accepted for the ensuing year.” @ 

The plaintiff further testified that from. 22d August, 1881, 
he worked for defendants until 22d January, 1882, when he 

was discharged by defendants without cause; that from 22d 
August, 1881, up to the time of his discharge, he was paid at 
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the rate of 31500 a year, it being the same salary he received 
the year before; that he considered that he was working for a 
salary of $1500, and was employed for a year from 22d August, 
1881; but that from that date to the time of his discharge, 
nothing was said between him and defendants about said con- 
tract; that when he was discharged, he objected, and insisted 
that he had been employed for a year, but that defendants in- 
sisted that he had not been so employed ; that he had been paid 
for the time he actually served defendants, but that such pay- 
ment was not received in full settlement of their liability to 
him. Other testimony was introduced by the plaintiff, a state- 
ment of which is not necessary to an understanding of the 
opinion. The defendants introduced no testimony. 

On demurrer to the plaintiff's evidence, a judgment was en- 
tered for the defendants, which is here assigned as error. 


D. H. Lay, for appellant, cited Code, $s 2121, 3104; 39 Ala. 
64; 30 Ala. 175; Browne on St. Frauds, § 344@; 35 Ala. 453; 
1 Brick. Dig. p. 857, $$ 769, 772; 7b. p. 859, $$ 786, 860; 
Thomas v. Barker, 37 Ala. 392; Atwood v. Cobh, 26 Am. Dee. 
657; Cowan v. Cooper, 41 Ala. 187; Corbin v. Sistrunk,19 Ala. 
203; Houston v. te 12 Am. Dee. 109; Benziger v. 


Miller, 50 Ala. 206; Parker v. Hollis, 50 Ala. 411; Cromme- 
lin v. Thiess, 31 Ala. 419; Hughes v. Williamson, 35 Ala. 462. 


Macartney & Crarke, contra.—(1) A contract for labor, 
not to be performed within a year, is within the statute of 
frauds.—Browne on Stat. Frauds, § 372; Wood on Mas. & Ser. 
§ 188; Scoggin v. Blackwell, 36 Ala. 351. (2) There must be 
a memorandum of a completed contract, not simply a part of 
a pending treaty.—Browne on Stat. Frauds, § 371a; Carter v. 
Shorter, 57 Ala. 253. (3) And the essential terms of the con- 
tract must be stated in it, or in some other writing so connected 
with it as to be admissible, with such certainty that the court 
may gather all of them therefrom, without having recourse to 
ag proof.—3 Pars. Con. 17; 2 Kent’s Com. 511; 1 Greenl. 

v. 268; Browne on Stat. Frauds, §§ 371 et seg.; Roberts on 
Frauds, $$ 105-6; Boydell v. Drummond, 11 East, 156; Well- 
Jord v. Beazely, 3 Atk. 503; Wain v. Warlters, 5 East, 10; 
Bailey v. Ogdens, 3 Sohn. 399; Abeel v. Radcliff, 13 John. 297; 
Peltier v. Collins, 3 Wend. 459; Wright v. Weeks, 25 N. Y. 
153; Ridqway v. Ingram, 50 Ind. 145; Adams v. McMillan, 
7 Port. 73; gnow v. King, 36 Ala. 367; Carrol v. Powell, 48 
Ala. 298; Carter v. Shorter, 57 Ala. 258; Jenkins v. Harrison, 
66 Ala. 345. (4) Waiving the question whether the character 
of the service to be rendered by the appellant can be sufficiently 
gathered from the writing, read in the light of the cireum- 
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stances surrounding the parties at its date, it is clearly defective 
in not stating the ¢erm.—Wood on Mas. & Ser. $ 195; Palmer 
v. M. & P. R. M. Co, 22 Mich. 274; Tuttle v. Swett, 31 Me. 
555; Browne on Stat. Frauds, § 385. (5) The price is not suf- 
ficiently stated in the writing. —Wood on Mas. & Ser. § 195; 
Palmer v. M. & P. R. M. Co., supra; Carter v. Shor ian su- 
pra; Adams v. McMillan, supra; Phillips v. Adams, 70 Ala. 
373. See, also, Browne on Stat. Frauds (4th Ed.), $s 350, 375, 
383; Grafton v. Cummings, 99 U.S. 100. This latter case 
explains Beckwith v. Talbot, 95 U.S. 289, and seems to favor 
the principle laid down in dissenting opinion in Salmon Falls 
Manf. Co. v. Goddard, 14 How. 446. (6) Atwood v. Cobb, 16 
Pick. 227, valle’ on by appellant, criticised and discussed. (7) 
The burden was on plaintiff to show a sufficient written con- 
tract.—Browne on Stat. Frauds, $$ 511,515; 1 Brick. Dig. 869, 
§ 922. Ilis own evidence showed. the agreement to be void. 
Flinn v. Barber, 64 Ala. 193. And had the case been left to 
a jury, the court should have charged them directly on the evi- 
dence to find for the appellees.—/?ighy v. Norwood, 34 Ala. 
129. This being the case, it was bound to give defendants 
judgment on the demurrer to the evidence. (8) The part per- 
formance of the contract did not take the case out of the stat- 
ute.—Wood on Mas. & Ser. § 192; Browne on Stat. Frauds, 
§ 451; 2 Ch. on Con. (11th Amer. Ed.) § 842, note 5; //édl v. 
fooper, 1 Gray (Mass. ) 131; Dr ummond v. Burrell, 13 Wend. 
307; Scoggin v. Blackwell, 36 Ala. 351. (9) That the contin- 
ued services were to be rendered for the same period and upon 
the same terms as under the previous contract, would have been 
a legal presumption, had there been no new contract, and had 
the services remained of the same character.—Crommelin v. 
Thiess, 31 Ala. 412; Wood on Mas. & Ser. § 96; Ranck v. 
Albright, 36 Penn. St. 8367-71; Smith v. Velie, 60 N. Y. 106. 
The continued services under the void agreement was one 
merely at will.—Cvrommedin v. Thiess, supra ; Parker's Adinv’r 
v. Hollis, 50 Ala. 411. (10) The English rule, that a general 
hiring is a yearly hiring, is not followed in this country ; ; but 
here any hiring, ‘indefinite as to time, is a mere hiring at will, 
and may be put an end to at any time by either party — Wood's 
Mas. & Ser. $$ 131, 134; 106 Mass. 56; 113 Mass. 187; 3 Col. 
142; 24 Mich. 115; 1 Cal. 450; 46 Penn. St. 426; 5 N. H. 
294; 29 Penn. St. 184; 36 Penn. St. 367; 16 Conn. 246. 


SOMERVILLE, J-—Under the provisions of the statute of 
frauds, as adopted in this State, “every agreement which, by its 
terms, is not to be performed within one year from the making 
thereof,” is declared to be void, “unless such agreement, or 
some note or memorandum thereof, expressing the considera- 
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tion, is in writing, and subscribed by the party to be charged 
therewith, or some other person by him thereunto lawfully au 
thorized in writing.”—Code, 1876, § 2121. 

That a contract for labor, or personal services, if not to be 
performed within a year, falls within the intluence of this stat- 
ute, is well settled, and can admit of no question.—Scoggin v. 
Blackwell, 36 Ala. 351; 2 Parson on Cont. (6th Ed.) *45. 
Where, therefore, one is employed for a year’s service, to be- 
gin in futuro, the agreement is void, if merely oral, and 
the employee can not maintain an action on it against the 
employer, or master, for discharging him before the expiration 
of the vear. 2 ha Ev. N S83 : Scoggin v. Blackwell, su- 
pra; Dickson v. Frisbee, 52 Ala. 165: Treadway v. Smith, 
56 Ala. 345. 

The contract which is the basis of the present action, con- 
sists of a correspondence by letter. It must be regarded as having 
been entered into on the 20th of August, 1881, the date of the 

laintiff’s letter accepting the proposition which the defendants 
had made to him. Inasmuch as the t!me of service is claimed 
to be for the period of one year, and was not to begin until the 
22d of August, 1881, it is manifest that no recovery can be 
had upon the contract, unless it conforms to the requirements 
of the statute of frauds. 

It is no objection, of course, that the written evidence, adduced 
to establish the alleged contract, is a correspondence of the par- 
ties by letters, provided these documents are so connected to- 
gether by mutual reference, or otherwise, as to leave no ambi- 
guity or uncertainty touching their legal effect and meaning, 
when taken together and construed as a whole.—3 Parson on 
Cont. 17; Browne on Stat. Fr. § 546. But the contract, or in- 
tention of the parties, as said by Mr. Greenleaf, “ must a// be 
collected from the writings; verbal testimony not being ad- 
missible to supply any defects or omissions in the written evi- 
dence. For the policy of the law is to prevent fraud and per- 
jury, by taking all the enumerated transactions entirely out of 
oe reach of any verbal testimony whatever.”—1 Greenl. Ev. 

§ 26%. This rule does not, however, exclude proof of surround- 
ing circumstances in aid of construction, at least in a certain 
class of cases to whieh the present does not belong. —Jenkins 

v. Harrison, 66 Ala. 345; 1 Addison on Cont. § : 313. Parol 
evidence is often admitted to aid the identification of the sub- 

ect-matter—Fry on Spee. Perf. *166; Mead v. Parker, 115 
Mace 413; S.C. 15 Amer. Rep. 110; Ellis v. Burden, 1 Ala. 
458; Chambers v. Ringstaff, 69 Ala. 140. 

The main point of objection here taken is, that it nowhere 
appears in the correspondence what was the amount of salary 


or compensation which the defendants are alleged to have prom- 
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ised to pay the plaintiff for his services. The general rule cer- 
tainly requires that all the essential terms of the contract shall 
be substantially stated in the writings of the parties, with such 
degree of certainty, as to render a resort to oralyevidence un- 
necessary in order to ascertain the intention of the parties. A 
detail of particulars, however, is not required—only a note or 
memorandum of their agreement in general terms.—//olmes v. 
Evans. 12 Amer. Rep. 372; Searsv. Brink, 3 Amer. Dee. 475; 
1 Addison on Cont. § 213. The consideration agreed to be 
paid by the party sought to be charged, is made by the statute 
one of the terms necessary to be stated in the writing which he 
subscribes. The agreement is not only required to ‘be in writ- 
ing, but it must express the consideration.—Code, § 2121; Pig- 
by v. Norwood, 34 Ala. 129. It has been repeatedly held that, 
under this statute, a contract for the sale of lands, which fails 
to state the price agreed to be paid by the vendee, is void and 

ean not be enforced against him, “unless,” as the statute pro- 
vides by way of exception, “the purchase-money, or a portion 
thereof, be paid, and the purchaser be put in possession of the 
land by the seller.’— Phillips v. Adams, 70 Ala. 373; Carter 
vw. Shorter, 57 Ala. 253; Adams v. MeMillan, 7 Port. 80. 
The same rule must apply to all ohn agreements wich come 
within the statute. It is not, in our opinion, sufficient for the 
agreement to state that the salary was to remain the same as 
that received the year previous. This is not expressing the 
consideration in the writing, which the statute requires. Such 
writing can not be made complete by resorting to verbal or ex- 
trinsic evidence, for th’s would be to supplement the contract 
in a way forbidden by the very letter and spirit of the statute 
of frauds. If one term of the contract can be thus supple- 
mented, why not another? and if another, where is to be the 
limitation of the rule?“ The statute can not be complied with,” 
says Mr. Waterman, “by a writing which refers to a verbal 
agreement, whether that agreement is subsisting, or to be made 
afterwards.”— Waterman on Spec. Perf. § 233; //yde v. Coop- 
er, 13 Rich. Eq. (S.C.) 250. It has been accordingly adjudged, 
that a memorandum, defective under the statute of frauds, could 
derive no aid from printed handbills and newspaper notices ex- 
hibited by the defendant at the time of sale, and stating the 
terms of sale-—O’ Donnell v. Leeman, 43 Me. 158. 

The tendency has been too great, perhaps, on the part of the 
courts to construe away the wise provisions of this salutary 
statute, by creating exceptions, designed to mitigate the rigor 
of its application to supposed hard cases. All admit it ‘to be 
impossible to harmonize these numberless conflicting decisions. 
This court has announced its indisposition to further relax the op- 
eration of the statute to meet the necessities and equity of particu- 
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lar cases.— Jenkins v. Harrison, supra, p.360. The strict enforce- 
ment of its requirements would seem to be a matter of imperious 
and increasing necessity, in view of the growing tendency of re- 
cent legislation to enlarge the competency of witnesses. The 
danger of frauds and perjuries, for the prevention of which 
the statute was enacted, been greatly aggravated by this 
removal of important barriers to the qualification and compe- 
tency of witnesses. The caution of the courts should be com- 
mensurate with the necessity of correcting, as far as possible, 
the admitted evils of the existing system. 

It is insisted that, even if the contract under consideration is 
void for want of conformity to the statute of frauds, a recovery 
ean still be had upon an implied agreement, that the defendants 
would continue to pay plaintiff the same salary which they had 
= him for the year previous. Such might be the case, per- 
1aps, in view of plaintiff's remaining in the service of the de- 
fendants, had there been no new contract, and had the charaec- 
ter of the services to be performed remained unchanged.— Par- 
ker v. Hollis, 50 Ala. 411. But this presumption is destroyed 
by the fact, that another contract is put in evidence, essentially 
different from the original one in many of its terms and condi- 
tions. And this new contract, although void under the statute 
of frauds, has been held by this court to be competent to 
destroy the implication of any intention to continue in force 
the old one.—Crommelin v. Thiess & Co., 31 Ala. 412 

We discover no error in the ruling of the court below, sus- 
taining the defendants’ demurrer to the evidence introduced by 
the plaintiff, and the judgment is affirmed. 


Lehman, Durr & Co. v. Ferrell. 
Claim Suit for Horse taken under Execution. 


1. Act of December 8th, 1880 construed; character of lien thereunder. 
The act approved Dec. 8, 1880 ( Acts, p. 260), makes it unlawful for the owner 
of certain-named stock to voluntarily permit such stock to go at large off 
his premises in designated portions of Montgomery county, “and provides 
that he shall be liable to every person injured for all damages done by 
the stock, when at large, to fruit or shade trees, shrubbery or crops, and 
further provides that a judgment obtained for such damages ‘‘ shall be a 
lien on the stock causing such injury, in addition to other liens which an 
execution on such judgment may have according to law.’’ Held, that 
the lien thereby provided for does not arise by operation of law from the 
act done, or the injury sustained, but depends upon the subsequent re- 
duction of the claim to judgment. 

> Extent of lien thereby provided.—Such lien can only be commensu- 
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rate with the ownership of the person by whose voluntary permission the 
stock was at large; and hence, it is subordinated to the lien of a prior re- 
corded mortgage, executed by ‘such owner. 

eo 

Aprprat from Montgomery Circuit Court. 

Tried before Hon. James E. Coss. 

The nature of the case, and the facts disclosed by the evi- 
dence are sufticiently stated in the opinion. At the written re- 
quest of the plaintiff, Ferrell, the court charged the jury that 
if they believed all the evidence, they must tind the issue in 
favor of the plaintiff, and the horse in controversy liable to the 
satisfaction of his execution. To this charge the claimants, 
Lehman, Durr & Co., excepted, and here as ssig gn the same as 
error. 


E. P. Morrtsserr, and Cropron, Herperr & Cuamsers, for 
appellants. 


J. M. FaLkner, contra. 


STONE, J—The single question raised by the record, and 
to which tiie arguments of counsel are directed, is, whether or 
not the lien given by the act of 1880-81, approved December 
8th, 1880 (Acts 1880-81, p. 260), entitled * An act to prohibit 
the owner of any horse, mule, ass, cow, hog, sheep, or goat, 
from allowing any such animal to go at large off the premises 
of such owner in Montgomery county, except certain portions 
enumerated and defined herein, and to prescribe a rule of dam- 
ages, and rules of practice in cases arising under this act,” is 
superior to, and overrides the lien of a mortgagee, under a pri- 
or recorded mortgage. 

The appellee, Ferrell, brought suit before a notary with just- 
ice powers, for damage done by the stock of one Ballard. A 
judgment was rendered by the notary in favor of the plaintiff, 
the concluding sentence of which is in these words: “And a 
lien is hereby created by statute upon the stock doing such 
damage.” The appellants then interposed a claim to the prop- 
erty, a horse, upon which the execution was levied, which claim 
was not sustained by the notary, and an appeal was taken to the 
Circuit Court. In the Circuit Court an issue was made up between 
the plaintiff in execution, and the claimants, appellants here. 
The plaintiff in execution made proof of the fact that the horse 
upon which the execution was levied, was the identical animal 
which committed the trespass complained of, and for which 
judgment was rendered by the notary under section 1 of the 
above mentioned act. The claimants proved that said Ballard 
was indebted to them on February 16th, 1881, and on that day, 
which was prior to the damage complained of, he executed to them 
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a mortgage upon the horse upon which the execution was lev- 
ied, together with other property; that the mortgage was duly 
recorded, and has never been paid. , 

The first section of the act declares: “That from and after 
the passage of this act, it shall not be lawful for the owner of 
any cou mule, ass, cow, hog, sheep, or goat, in that part of 
the county of Montgomery as hereinafter set forth, voluntarily 
to permit any such animal to go at large off the premises of 
such owner, and the owner of any such animal, so permitted to 
go at large, shall be liable to any party injured thereby for all 
damages done to the fruit or shade trees, or ornamental shrub- 
bery, or crops, of any person or persons, to be recovered before 
any court of competent jurisdiction ; and the judgment of the 
court, when against the owner of any such stock so depredat- 
ing, shall be a lien on the stock causing such injury, in addition 
to other liens which an execution issued on such judgment may 
have, according to law.” 

It will be observed that the statute gives no lien, attaching 
upon the commission of the trespass, nor upon the injury sus- 
tained by the person upon whose property the trespass is com- 
mitted. The lien does not arise by operation of law from the 
act done, or the injury sustained, but depends for its ascertain- 
ment upon the subsequent reduction of the claim to judgment ; 
when, in the language of the statute, “the judgment of the 
court, when against the owner of any such stock so depredat- 
ing, shall be a lien upon the stock causing such injury.” Can 
the lien of a judgment be superior to that of a prior recorded 
mortgage ¢ 

Before the Code of 1852, there was a lien upon the lands of 
the defendant from the rendition of the judgment.— Morris v. 
Ellis, 3 Ala. 560; Campbell v. Spence, 4 Ala. 543; Daily v. 
Burke, 28 Ala. 328. Under this law it was held that “the lien 
of the judgment must necessarily be subject to the equities al- 
ready existing over the property.” — Coster v. Bank, 24 Ala. 37. 
Mr. Freeman in his work on Judgments, in discussing the lien 
of judgments, uses this language: ‘ Whenever a lien attaches 
to any parcel of property, it becomes a charge upon the precise 
interest which the judgment debtor has, and no other. The 
apparent interest of the debtor can neither extend nor restrict 
the operation of the lien, so that it shall ineumber any greater 
or less interest than the debtor in fact possesses.—Freeman on 
Judg. § 356; Walke v. Moody, 65 N. C. 599; O'Rourke »v. 
O Connor, 39 Cal. 442; Churchill v. Morse, 23 Iowa, 229; Fil- 
ley v. Duncan, 1 Woolworth (Neb.), 134. 

The language of the statute must exert a controlling influence 
in its interpretation. “ Voluntarily to permit any such animal 


to go at large off the premises of such owner,” is the language 
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employed by the ow. That is the offense against good 
neighborhood, which the statute was intended to prevent or 
deter, by the imposition of damages, and by giving a lien not 
conferred by the general law. This marked privilege, given 
as a means of enforcing such recoveries, evidently owes its 
birth and existence to the disregard of social duty, shown by 
voluntarily permitting the injury to be done. Damage done 
by stock going at large, without more, does not entitle the party 
injured to maintain the action and enforce the lien. To incur 
the penalty, the damage must be done by a horse, mule, ete., 
which the owner voluntarily permits to go at large off his prem- 
ises. 

The foregoing being the proper necessary interpretation of 
the statute, we think the lien the statute gives on the stock do- 
ing the damage, can only be commensurate with the ownership 
of the person, by whose voluntary permission the stock runs at 
large. 

Ballard was the person sued, by whose voluntary permission 
it is charged the horse was at large. The lien can only extend 
to such title and interest as he was the owner of. 

From what we have said above, it follows that the judgment 
of the Cireunit Court must be reversed, and the cause remanded. 


Betancourt v. Eberlin, Adm’r. 


Scive Facias to revive Judgment. 

1. Trial of issues of fact by the court; special finding, when open for 
review in appellate court.—Where, by agreement of parties, a jury is 
waived in a civil case, and the issues of fact are tried and determined 
by the court under the statute (Code, §§ 3029-31), and, at the request of 
one of the parties, the court makes a special finding, the sufficiency of 
such finding is open for review on appeal to this court. 

2. Same; what necessary to support special finding.—Like a special 
verdict, such special finding can not be aided by intendment, or by refer- 
ence to extrinsic facts, but it must directly and affirmatively find every 
fact in issue, essential to the right of recovery, or judgment upon it can 
not be pronounced; but it must be confined and be responsive to the 
issue; and so far as it may pass beyond the issue and find facts either 
confessed or not denied, it is pro tanto impertinent and bad. 

3. Same; when fact not in issue need not be found.—Hence, where, in 
a proceeding by scire facias to revive a judgment after the lapse of ten 
years without the issue of an execution, a special finding was made by 
the court, in the absence of a plea of payment or an issue touching the 
satisfaction of the judgment, such finding is not insufficient because it 
fails to find that the judgment had not been satisfied, although, under 
the statute, the judgment must be presumed to be satisfied, and the 
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burden of proving that it was not, is thereby made to rest upon the party 
seeking to revive. 

4. Scire facias; can not be defended for errors behind the judgment.—A 
scire facias to revive a judgment can not be defended because of matters 
going behind the judgment, or of errors in the course of proceedings 
leading to its rendition; and hence, the failure to file a complaint in a 
suit commenced by an attachment, although an irregularity for which, 
on appeal, a judgment by default would be reversed, is no defense to a 
proceeding by scire facias to revive the judgment recovered in that suit. 

5. Complaint in attachment suit; evidence of filing.—While the en- 
dorsement of the fact of filing a complaint in an attachment suit by the 
clerk is conclusive evidence that it was filed, at any time after judgment, 
it is not, either before or after judgment, the exclutive evidence of that 
fact; but when the complaint is found with the original file of the pa- 
pers in the cause, from which it must be transcribed when the final 
record is made up, forming part of it, and there is no countervailing 
proof, the fact of filing is satisfactorily shown. 

6. Judgment against garnishee; what errors thereby cured.—The ap- 
pearance and answer of a garnishee, without objection, cures whatever of 
defect or irregularity there may have been in the writ or summons, and 
the judgment thereafter rendered is conclusive upon him. 

ee Levy of attachment by service of garnish nt; effect of; irregu- 
larities in garnishment can not affect validity of judgment.—In attach- 
ment jurisdiction may be acquired by service of garnishment on de- 
fendant’s debtor, which will be as full and complete as could have been 
acquired by a levy of the attachment on real estate, or on visible, tan- 
gible chattels, capable of manual seizure; and the garnishment being 
merely incidental and auxiliary to the attachment, errors intervening 
therein can not affect the validity of the judgment rendered against the 
defendant. 

8. Attachment; a personal proceeding.—A suit commenced by attach- 
ment is not a peesocding in rem, but is personal against the defendant; 
and the judgment therein authorized is not merely one of condemnation 
of the property attached, but is personal and general, as in a suit com- 
meneal by summons and complaint. 

9. Notice essential to judicial Proceedings operating upon parties per- 
sonally.—While notice is an essential element of all judicial proceedings 
which are to operate upon parties personally, and can not be dispensed 
with by legislative enactment, such notice need not be personal; it is 
enough, if it is fairly and reasonably probable that the notice prescribed 
by the legislature will apprise the party proceeded against of the pen- 
dency of the suit, and of the consequent necessity for his appearance to 
make defense, if he is unwilling to submit to judgment. 

10. Statutes authorizing judgments in attachment suits without personal 
notice valid.—Hence, the statutes of this State, as they formerly existed, 
authorizing personal judgments against defendants in suits commenced 
by attachment, without other notice than the levy of the attachment on 
the property or effects of the defendant gave, were consistent with the 
constitution; and judgments rendered therein, as between citizens of, 
and as to property found in, this State, were of the same force and effect, 
when drawn in question collaterally, as if they had been rendered on 
personal service. 


Aprpeat from City Court of Mobile. 

Tried before Hon. O. J. Sexes. 

Scire facias by George Eberlin, as the administrator of the 
estate of M. D. Eslava, deceased, against Manuel Betancourt, 
commenced on 13th March, 1882, for the purpose of reviving 


a judgment which the said decedent recovered against Betan- 
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court in said court on 13th April, 1868, a part of which was 
averred to be unsatisfied; and of having an execution issued 
for the collection thereof. The defendant resisted the revival 
of the judgment and issue of execution on the following 
grounds: (1) “It appears of record in said cause that said City 
Court had no jurisdiction of said cause, because no complaint 
was ever filed therein.” (2) “ Defendant further says that it 
appears of record that said court did not have any jurisdiction 
to render a judgment for any sum beyond the value of the 
property garnisheed, because defendant was not served with any 
notice of said proceedings, and did not appear therein.” 
(3) “ Because it appears of record in said cause, that no execu- 
tion could be issued against defendant upon said judgment, no 
notice of the proceedings upon which said judgment was 
rendered having been served upon him, and he not having ap- 
peared therein.” By agreement of parties, a jury was waived, 
and the issues of fact were tried and determined by the court, 
without the intervention of a jury, under §$ 3029-31 of the 
Code ; the court, at the request of the defendant, making “a 
special finding of the facts at issue between the parties.” 

This finding was, in substance, that the suit in which the 
judgment sought to be revived was recovered, was commenced 
on 1lith November, 1865, by attachment sued out of said court 
by the said Eslava against the defendant, on the ground that 
the defendant had money or effects liable to satisfy his debts, 
which he fraudulently withheld; that this attachment was 
levied by service of “a summons of garnishment in attach- 
ment,” on John J. Lazo and John Guizon; that on 1st De- 
cember, 1865, one John #2. Guizon filed an answer, under oath, 
purporting to be the answer of J. J. Lazo & Co., “ garnishees 
in this cause,” to said garnishment, in which he describes him- 
self as amember of said firm, and in which an indebtedness of 
$340 is admitted; that a subsequent answer was afterwards 
tiled by one Peres, recited to be a member of the firm of J. J. 
Lazo & Co., in which a notice was given that a third party liv- 
ing in Louisiana claimed to be the owner “of the fund pre- 
viously answered to be due by said Lazo & Co. to Manuel 
Betancourt ;” but that this answer has no endorsement thereon, 
showing that it had been filed. The court further found, in 
substance, that the claim to the fund suggested in the answer 
was never prosecuted, though notice was duly. given ; that a com- 
plaint was found among the papers in the orignal cause, but 
that it had no endorsement thereon, indicating that it had been 
filed; and that at the March term, 1868, judgment was ren- 
dered on verdict for the plaintiff against the defendant for 
$600.05, and the judgment-entry is made a part of the finding. 
This entry recites that the attachment “was levied on property 
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of the defendant in the hands of J. J. Lazo & Co.” It is fur- 
ther found that a judgment against the garnishees on their answer, 
for the amount admitted therein, was subsequently and on the 
same day rendered against the garnishees; that no executions 
were issued on either of said judgments, but that the garnishees 
paid $280, which was credited on the judgment against the de- 
fendant; that “no levy of said attachment was made other than 
by serving said summons of garnishment upon said John J. 
Lazo and John Guizon, as shown above; and that no personal 
service of any of said proceedings was made upon the defend- 
ant; that no personal notice of said proceedings was ever given 
to said defendant, and that no notice of any kind, except such 
as the law may infer from the facts hereinbefore found, was 
ever given to defendant; and that the defendant did not appear 
in said cause, either in person or by attorney.” 

Upon this finding the court revived the judgment, and or- 
dered execution to issue for its satisfaction. The defendant ex- 
cepted to “the sufficiency of the facts found to support the 
judgment ;” and he here assigns as error the finding of the 
court and the judgment rendered thereon. 


J. L. & G. L. Sain, for appellant, cited Code of 1876, 
§ 3174; Cooley on Con. Lim. pp. 398, 402-4; Shapard 
v. Lightfoot, 56 Ala. 506; Moore v. Burns & Co., 60 Ala. 269; 
Little v. Fitts, 33 Ala. 343; Calhoun v. Fletcher, 63 Ala. 
584; Zeigler v. S. & N. R. PR. Co., 58 Ala. 599; Wilburn & 
Co. v. McCalley, 63 Ala. 443; Mead v. Larkins, 66 Ala. 87; 
Comer v. Jackson, 50 Ala. 385; Brown v. Wheeler, 3 Ala. 
389; Cooper v. Reynolds, 10 Wall. 315; Drake on Att. § 5; 
Pennoyer v. Neff, 5 Otto, 714; Ailburn v. Woodworth, 
5 John. 40; Letondal v. Huguenin, 26 Ala. 552. 


P. Hamivron and 8. P. Gawiarn, contra, cited 26 Ala. 552; 
43 Miss. 161; 6 Ir. (N. C.) 448; 4 Sneed, 196; 2 S. & M. 593; 
Zeigler v. 8S. & N. R. R. Co. 58 Ala. 599; Hoke v. Hen- 
derson, 4 Dev. (Law) 16; Dorman v. State, 34 Ala. 231; 
3 Kern. 391; 15 N. Y. 303; Story on Con. § 1943; 63 Ala. 
436; Cooley on Con. Lim. (4th Ed.) 437; Zaylor v. Woods, 
52 Ala. 477; S. & WV. R. RB. Co. v. Morris, 65 Ala. 193; Sadler 
v. Langham, 34 Ala. 311; Norman »v. Heist, 5 W. & 8. (Pa.), 
171; 104 U.S. 78; Zb. 783. 


BRICKELL, C. J.—Prior to the enactment of the present 
statute, if it was not the duty of the court to try and determine 
the facts, if in the regular and usual course of procedure they 
should have been submitted to a jury for determination, and 
the parties waiving the intervention of a jury, submitted them 
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for decision to the court, the decision was not examinable on 
error—it was final and conclusive.—Ztheridge v. Malempre, 
18 Ala. 565; Barnes v. Mayor, 19 Ala. 707; Bott v. McCoy, 
20 Ala. 578; De Vendell v. Hamilton, 27 Ala. 156; Steen 
v. Jackson, 31 Ala. 24. Parties are authorized by the statute, 
in civil cases in courts of common law jurisdiction, to waive 
the intervention of a jury and submit the issue of fact the 
case may involve to trial and determination by the court. The 
finding of facts may be general or special at the discretion of 
the court, unless one of the parties should request a special 
finding. Whether the finding is general or special, it has the 
same effect as the verdict of a jury, and if special, its sufti- 
ciency to support the judgment is open for review in an ap- 
pellate court.—Code of 1876, $$ 3029-31. When the finding 
is special, the statute operates to open for examination the suffi- 
ciency of the facts as found to support the judgment, and 
casts upon an appellate court the duty of reviewing and exam- 
ining the decision of the primary court upon them. The find- 
ing in the present case was special, on the request of the ap- 
pellant, the defendant in the court below, and whether the 
facts as found, reduced to writing and entered on the minutes, 
will support the judgment rendered, must be inquired into and 
determined. 

The insufficiency of the special finding is questioned first, 
because it is silent as to the satisfaction of the judgment 
sought to be revived. Assimilating the special finding to a 
special verdict of a jury, we incline to the opinion that the 
objection would be well taken, if the satisfaction of the judg- 
ment had been an issue of fact submitted for the decision of 
the court. A special verdict must find directly and aftirma- 
tively every fact in issue essential to the right of recovery, or 
judgment upon it can not be pronounced ; it can not be aided 
by intendment or by reference to extrinsic facts. But the ver- 
dict of a jury, whether it is general or special, must be con- 
fined and responsive to the issue. So far as it may pass beyond 
the issue and find facts either confessed or not denied, it is im- 

ertinent and bad pro tanto.—10 Bae. Ab. 353; Lee v. Camp- 
bel, 4 Port. 198; Sewall v. Glidden, 1 Ala. 52. The issues 
of fact in the case were presented by special pleas, but no one 
of them was directed to, or involved the inquiry whether the 
judgment was satisfied or unsatisfied. The statute declares 
that if ten years elapse without the issue of execution, a judg- 
ment must be presumed satisfied, and the burden of proving 
that it is not, that it remains unpaid, rests upon the party seek- 
ing its revival—Code of 1876, § 3174. If there had been a 
plea of payment, or any issue touching the satisfaction of the 
judgment, the points argued by counsel would arise. But in 
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the absence of such issue, the court could not determine or 
pass upon the fact of satisfaction. It was proper to observe, 
in reference to the fact, the silence which the parties had ob- 
served. 

The first plea assails the jurisdiction of the court to render 
the judgment of which revival is sought, upon the ground 
that a complaint was not filed in the original action. The ple: 
is upon its face bad. If the fact is, that in the original suit the 
court proceeded to final judgment without requiring the 
plaintiff to file a complaint, a statement in writing of the cause 
of action, standing in our practice in lien of a declaration at 
common law, it was mere irregularity, for which on error a 
judgment by default would be reversed. But it was mere ir- 
regularity, not affecting the validity of the judgment when 
collateraily assailed. A scire Jacias for the revival of a judg- 
ment can not be defended because of matters going behind the 
judgment, or of errors in the course of proceedings leading to 
its rendition. If the court had jurisdiction, the judgment im- 
ports absolute verity. —JM/ler v. Shackelford, 16 Ala. 95; 
Duncan v. Hargrove, 22 Ala. 150. Whether, if the facts found 
specially would not support the conclusion of the City Court, 
that a complaint was filed in the original action, the judgment, 
if in other respects correct, would be disturbed, we need not 
decide. The conclusion of the City Court is manifestly right 
and proper. The want of endorsement upon the complaint by 
the clerk of the fact of its filing is a clerical omission. Such 
an endorsement would have been conclusive evidence of the 
fact of filing, at any time after the proceedings had ripened 
into judgment. But it is not, before or after judgment, the 
exclusive evidence of the fact. When there is no countervail- 
ing evidence, and the complaint is found with the original file 
of the papers in the cause, from which it must be transcribed 
when the final record is made up, forming part of it, the fact 
of filing is shown satisfactorily. 

It may appear that the garnishment was irregular, that it did 
not with certainty set out the names of the garnishees, or 
properly describe them as partners, and for this reason, on 
timely application, would have been quashed at their instance. 
But in obedience to it, they appeared and answered, admitting 
an indebtedness to the defendant in attachment. The appear- 
ance and answer, without objection, cured whatever of defect or 
irregularity there may have been in the writ or summons of 
garnishment. The appearance of a party, without objection, 
is a waiver of defects or irregularity in the process issuing to 
him, and the judgment thereafter rendered is conclusive upon 
him. The proceeding was merely incidental and auxiliary to 


the proceedings and judgment against the defendant in attach- 
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ment, and errors intervening in the proceeding can not affect 
the validity of the judgment rendered against the defendant. 
Jurisdiction was acquired by the service “of the: garnishment, 
as full and complete as could have been acquired Dy a levy of 
the attachment on real estate, or on visible, tangible chattels, 
capable of manual seizure.—Code of 1876, § 3268; Thompson 
v. Allen, 4 St. & Port. 184; Zillinghast v. Johnson, 5 Ala. 
514; Cleaveland v. State, 34 Ala. 254. It is an elementary 
principle, that a judgment rendered by a court having juris- 
diction, not drawn in question on error, is final and conclusive 
between the parties and their privies, though the record may 
abound with errors or irregularities. 

The: proceeding by attachment is not, as is insisted by the 
appellant, a proceeding ‘n rem; nor is it a mere judgment on 
condemnation of the thing attached the court is authorized to 
render. The suit is personal against the defendant, against 
him, not against the ves; the complaint is filed in the same form, 
with the same and no other averments than are sustained when 
he has been personally served with summons to appear and an- 
swer; and the suit is subject to suspension or abatement because 
of intervening personal disabilities. The attachment, if the lead- 
ing, is essentially original process; the commencement of suit 
is reckoned from its levy, and, while pending, it may be pleaded 
in abatement of a subsequent suit for the same cause of action. 
Dean v. Massey, 7 Ala. 601. The judgment rendered is per- 
sonal and general, that the plaintiff have and recover of the de- 
fendant. There has been in practice no distinction observed, 
nor do the statutes contemplate or require that the distinction 
should be observed, in the form of judgment rendered in suit 
commenced by attachment and in a suit commenced by sum- 
mons. At his election, the plaintiff may sue out upon the 
judgment a vendition? exponas for the sale of the property at- 
tached, or a fierd facias which may be levied on that property, 
4 on any other ‘effects of the defendant.—Garey v. Hines, 

8 Ala. 837. ,It is apparent the statutes intend an attachment, 
when the original process, shall serve a double purpose, first, 
giving notice to the defendant, affording him the opportunity 
to appear and defend ; secondly, the creation of a lien +. the 
thing attached, furnishing security to the plaintiff, if he sue- 
ceeds in obtaining judgment. The judgment rendered origi- 
nally is in the form of, and has the same legal effect as, the judg- 
ments which it has been the practice of the courts to render in 
suits commenced by attachment, and is not void or irregular. 

It is further insisted by the counsel for the appellant, that 
the City Court was without jurisdiction to render the original 
judgment—that it is coram non judice, because rendered with- 
out personal notice to the defendant, or notice otherwise than by 
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the service of the garnishment. This proposition is near akin 
to that we have just considered. A judgment or decree is not 
obligatory, unless the court rendering it has jurisdiction of the 
subject-matter, and of the parties to be bound or affected. No- 
tice is an essential element of all judicial proceedings which 
are to operate upon parties personally.— MeCurry v. Hooper, 
12 Ala. 823; Exlava v. Lepretre, 21 Ala. 504. It can not be 
doubted that it is within the scope of legislative power to pre- 
scribe the mode of bringing parties before the courts of the 
State—the mode of giving notice to them of the pendency of 
judicial proceedings in which they may have rights and interests 
involved. Whatever may be the extra- territorial operation of 
such regulations, though they may not be operative as to the 
citizens of other States, yet, they are binding upon the citizens 
of the State in which they are enacted, and affect all property 
found within its jurisdiction. Notice can not be dispensed 
with by legislative enactment. A statute which would author- 
ize a judgment or decree upon proceedings purely ex parte, 
would be violative of the constitution and void. But it is quite 
a mistake to suppose the notice must of necessity be personal, 
given by the personal service of process citing the party to ap- 
pear and defend. It is enough, if it is fairly and reasonably 
probable that the notice prescribed will apprise the party pro- 
ceeded against of the pendency of the suit, and of the conse- 
quent necessity for his appearance to make defense, if he is un- 
willing to submit to judgment.—Zmpire City Bank, 18 N. Y. 
215. There are many exceptional cases, in which a species of 
notice denominated constructive, as distinguished from actual 
notice, the notice given by personal service of process, is au- 
thorized by statute. In these cases, there would be indefinite 
delays in the administration of justice, the equivalent of a de- 
nial of justice, if some other mode of notice than the personal 
service of process was not authorized. In these cases, the leg- 
islative power must elect between the evils of delaying, or deny- 
ing, or embarrassing the administration of justice, and the op- 
posite evils of the probability or possibility of a judgment or 
decree rendered upon an ex parte hearing. The requirements 
of the constitution are satistied, if the mode of notice prescribed 
is adapted to inform the parties to be affected of the pendency 
of the proceedings, giving them opportunity to appear and de- 
fend. 

From the earliest existence of organized government here 
to the present time, we have had statutes authorizing the com- 
mencement of suits at law, in particular cases, by attachment of 
the property or effects of the defendant, and their prosecution 
to final judgment, which within the State would bind the de- 


fendant personally, and would be of the same effect and dignity, 
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as it would have been, if rendered upon the personal service of 
process. If the attachment was not sued out because of the resi- 
dence of the defendant without the State, it is only within the last 
few years, since the rendition of the judgment now assailed, that 
any other notice was required than such as is imputable from 
the levy of the writ. The statutes have proceeded upon the 
reasonable and just presumption, that the owner has actual or 
constructive possession of his property and rights or credits, 
which can not be disturbed by a seizure or levy of legal process, 
without his knowledge, or without information coming to him, 
if he is ordinarily diligent in reference to his own interests. 
The seizure or levy will consequently operate as notice to him of 
the pendency of the suit, and afford him full opportunity to ap- 
pear and defend. The validity of the statutes, and of judg- 
ments rendered in pursuance to them, has not heretofore been 
questioned, though numerous cases have been before the courts 
in which the judgments rendered are nullities, if the statutes 
are violative of the constitution. The case must be clear, there 
must be no room for doubt, before a court could now pronounce 
the statutes and judgments rendered under them inoperative 
and void. We do not doubt that the statutes are con- 
sistent with the constitution, and that judgments ren- 
dered in proceedings had under them, as between our own 
citizens, and as to property found in the State, are of the same 
force and effect, when drawn in question collaterally, as if they 
had been rendered upon personal service of the most formal 
process.— Miller v. Pennington, 2 Stew. & Port. 399; Bigger 
v. Hutchings, Tb. 445. 

We tind no error in the record, and the’ judgment of the 
‘City Court must be aftimed. 


Gayle v. Randall. 


Action on Promissory Note. 


1. Bankruptcy; effect of on bankrupt’s property.—A bankrupt, by the 
adjudication of bankruptcy, becomes incapable of enforcing, in his own 
name, any property rights which belonged to him at the time of the adju- 
dication; but upon the appointment of an assignee by the bankrupt 
court, and the execution and delivery of an assignment to him, all the 
property rights of the bankrupt, except such as were specially excepted 
from the operation of the bankrupt act, vest in the assignee, with the 
exclusive right to sue for the same. 

2. Same; effect of on husband’s right to sue for rents of lands belonging 
to the wife’s statutory separate estate.—While rents of lands belonging to 





470 SUPREME COURT (Dec. Term, 

[Gayle v. Randall. } 
the wife, as her statutory separate estate, and received by the husband 
during coverture, are held by him in trust, and are not affected by his 
bankruptcy; yet, the death of the wife, intestate, terminating the trust, 
and creating, under the statute, a new right in the husband, rents of 
such lands, accruing thereafter, become the absolute property of the 
husband, and the right to collect them passes to his assignee in 
bankruptcy. 

3. Rent of lands; when a part of the freehold.—The rule is, that, on 
the death of the owner of lands, rent, not then due, is not a chose in ae- 
tion, but is a part of the realty, and passes with the reversion of the 
freehold, as a mere incident, to those entitled. 

4. Right of bankrupt to exemption of personal property can not be as- 
serted in State court—A claim ot exemption to personal property by a 
bankrupt must be asserted in the court of bankruptcy; and if not as- 
serted and allowed by that court, it can not be afterwards asserted in a 
State court. 


Aprrat from the City Court of Selma. 

Tried before Hon. Jonarnan Haratson. 

This was an action by Reese D. Gayle against Henry C. 
Randall on a promissory note, made by the defendant on 
224 January, 1872, and payable to the plaintiff on Ist 
December, 1872; and was commenced on 11th June, 1879. 
Among other defenses the defendant pleaded, in substance, 
and under oath, that after the execution of the note sued 
on, and prior to the commencement of this suit, the 
plaintiff, on his petition, was adjudged a bankrupt by the 
decree of the District Court of the United States, for 
the Middle District of Alabama, and obtained his discharge 
as such bankrupt; and that said note thereupon became the 
property of the plaintiff's assignee in bankruptcy ; and that the 
plaintiff was not the owner of said note, nor had any interest 
therein, at the commencement of this suit. To this plea the 
plaintiff replied, among other things, (1) “that although enti- 
tled to do so, he did not claim, did not have or receive, nor was 
he ever allowed by the assignee in bankruptey, nor by any 
other person, nor otherwise, his, nor any exemptions, in such 
bankruptey, to which he was entitled as such bankrupt, so in 
bankruptey, under the laws or the United States, or of this 
State; and (2), in substance, that the note sued on was made 
and delivered to the plaintiff “in the settlement of the de- 
fendant’s indebtedness to the plaintiff of and for, and the con- 
sideration of .said note was, the rents, income and profits” of 
lands which belonged to M. L. Gayle, the plaintiff's wife (who 
died on 11th December, 187 1), as her statutory separate estate ; 
that at the time of her death she was an inhabitant of Dallas 
county, in this State, “with whom the plaintiff then, and long 
before that time, lived as man and wife in said county, and so 
received and became entitled to said income, rents and profits 
as her husband, to maintain his said wife and their four infant 
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children, under the age of fourteen years, members of their 
said family, therewith; and which said rents, income and prof- 
its, and the right thereto, before the accrual of the said indebted- 
ness of defendant to the plaintiff, and thereafter continuously 
until and since the making of said promissory note, vested in, 
and belonged to him, and still do vest in, and belong to him, 
the plaintiff, as such the then husband of the said M. L. 
Gayle,” under the provisions of section 2372 of the Revised 
Code. To this replication the defendants interposed a demur- 
rer, Which was sustained by the court. The trial resulted in a 
judgment for the defendant, from which the plaintiff sued out 
this appeal; and he here assigns as error the ruling of the City 
Court above noted. 


Rem & May, for appellant. 


SATTERFIELD & YouNnG, contra. 


(No briefs came to the hands of the reporter.) 


SOMERVILLE, J.—The note sued on by the appellant, 
Gayle, was given for the rent of land belonging to his wife’s 
statutory separate estate. It was dated January 22d, 1872, and 
made payable to the plaintiff on the first of December follow- 
ing after date. The wife, Mrs. Gayle, had died in Decem- 
ber, 1871, prior to the date of the execution of the note. The 
plaintiff tiled his petition in the United States District Court 
in March, 1872, and was duly adjudged a bankrupt under the 
provisions of the Bankrupt Law of 1867. This action was in- 
stituted in June, 1879. ‘There is evidence of one or more pay- 
ments being made on the note, so as to prevent the bar of the 
statute of limitations from being perfected. 

The main question presented for consideration is, whether, 
under this state of facts, the action will properly lie in the 
name of the plaintiff, his -bankruptey being set up by special 
plea for defense. 

On the adjudication of plaintiff as a bankrupt, he became 
civiliter mortuus. Ue no longer possessed the privilege to en- 
ter the courts as a litigant, so as to enforce his individual and 
personal property rights in his own name, at least so far as 
concerned the past. Upon the appointment of an assignee by 
the bankrupt court, and the execution and delivery of an as- 
signment to him, all the property rights of the bankrupt, ex- 
cept such as were specially excepted from the operation of the 
act, vested in the assignee, with the exclusive right to sue for 
the same.—Bankrupt Law, 1867, U. S. Rev. St. $$ 5047, 5054; 


Coo 
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Bump on Bank. (8th Ed.) pp. 473, 528-9; Robinson v. Denny, 
57 ie. 492; Bolling v. Munchus, 59 Ala. 482. 

The only point, then, seems to be, as to the interest which 
the plaintiff owned in the rents of his deceased wife’s property, 
which are here sued for, and evidenced by the note in ques- 
tion. It is insisted that this is a trust, and does not pass to the 
assignee. If the wife were living, there could then be little or 
no doubt of the correctness of the position. The rents and 
profits of the wife’s statutory separate estate, under our laws, 
only pass to the husband as her trustee, for the support of the 
family, and they can not be subjected to the payment of the 
debts of the husband.— Zee v. Tannenbaum, 62 Ala. 501 ; Code, 
1876, § 2706. Such a claim: would be unaffected by the bank- 
rupt law, which provides that “no property held oy the bank- 
rupt én trust shall pass by the assignment.”—U. S. Rev. Stat. 
5053; Bump on Bank. (Sth Ed.) 539, 

But no trust of any kind exists here. The decease of the 
wife put an end to the trust, and created a new right in the 
husband. The Code provides, that where a married woman, 
having a separate estate, dies intestate, as the presumption must 
be here in the absence of any proof of a will, the husband, if 
living, becomes entitled to the “use of the realty during his 
life.”"—Code, 1876, $2714. The plaintiff, therefore, ow ned a 
life estate in the lands in question, and the rents became abso- 
lutely his after the death of Mrs. Gayle, which occurred in De- 
cember, 1871. This view is conclusive of the question against 
the appellant. 

It is insisted that the pleadings show that the rents in ques- 
tion accrued prior to Mrs. Gayle’s death, and that this fact is 
admitted by the defendants’ demurrer to the second replication 
of the plaintiff. We do not so construe the replication, taking 
its averments, according to a well settled rule, most strongly 
against the pleader. Even if these rents were for the year 
1871, there is nothing to show that they fell due before the 
wife’s decease ; and the rule is, that rent, not yet due, is nota 
chose in action, but is a part of the realty, and passes with the 
reversion of the freehold to those entitled, as a mere incident. 
Westmoreland v. Foster, 60 Ala. 448, 455; English v. Key, 39 
Ala. 113; Willard on Real Est. & Conv. 218; Wright v. Will- 
iams, 5 Cow. (N. Y.) 501; Van Wicklen v. Paulson, 14 Barb. 

654. 
_ The note in suit can not be claimed as property exempted 
for the use of the plaintiff, under the operation of the bank- 
rupt law. The pleadings fail to show that he asserted his claim 
on the filing of his petition, and had the note set aside, and cer- 
tified as exempt, in accordance with the general orders ‘and pro- 


visions of the bankrupt act. This claim was within the exelu- 
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sive jurisdiction of the bankrupt court, being a matter in which 
all the creditors were interested, and which they had a right to 
controvert. Hence, the State courts can not allow it to be de- 
termined, or adjudged, by invoking their jurisdiction, in any 
torm whatever, where the matter has never been pronounced on 
or settled by the court of bankruptcy. Nor, when the latter court 
has settled the questions relating to exemption claims, will the 
State courts undertake to review its action directly or collater- 
ally.— Steele v. Moody, 53 Ala. 418; Lumpkin v. Eason, 44 
za. 339; Bump on Bank. p. 503; 76. 858, file XIX; Maz- 
well v. MeCune, 37 Tex. 515. 

We tind no error in the rulings of the City Court, and the 
judgment is affirmed. 


Teague v. Germania Fire Insurance 
Company. 


Action on Policy of Fire Insurance. 


1. Fire insurance ; measure of recovery under provisions of policy.—A 
policy of fire insurance on a stock of merchandise, which was partially 
destroyed by removal from a building in which it was exposed to loss by 
fire, and on which there was additional insurance in another company, 
providing, (1) that ‘‘in case of any other insurance, . . . the assured 
shall be entitled to recover of this company no greater proportion of the 
loss sustained, than the sum hereby insured bears to the whole amount 
insured thereon ;”’ and (2) that ‘‘ when property insured by this company 
is damaged by removal from a building in which it is exposed to loss by 
fire, the damage shall be borne by the insured and insurers, in such pro- 
portion as the whole sum insured bears to the whole value of the prop- 
erty insured,’’—held, in an action on the policy, that the insurance com- 
pany thereby assumed the risk, not on any defined or definable portion of 
tiie stock, but on an undivided proportion of the whole stock, the pro- 
portion which the sum of insurance bore to the value of the whole stock ; 
and that this was the measure of the plaintiff’s recovery. 


Appeat from Butler Cireuit Court. 

Tried before Hon. Jonn P. Husparp. 

This was an action by William M. Teague against the North 
German Fire Insurance Company, on a policy of insurance, 
covering a stock of merchandise. There was a judgment on 
verdict for the plaintiff for $237.80, from which he appealed. 
The facts are sufficiently stated in the opinion. 


J. C. Ricnarpson, for appellant. 


Crorron, Hersert & Cuampers, contra. 
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STONE, J.—The single question presented in this record is 
as to the measure of the plaintiff's right of recovery. The right 
to maintain the action is not denied. 

The plaintiff had a stock of goods in store, partially covered 
by insurance. The value of the goods at the time of the loss 
was something over $9,000. They were covered by two poli- 
cies of insurance—one issued by the .Etna Insurance Company, 
in the sum of $5,000, and the other by the appellee insurance 
company, in the sum of $2,000, Total of insurance $7,000— 
or, about 7-9ths of the value of the goods. The fire originated 
in a store near by, and thus imperiled the plaintiff's goods, 
whose store it was approaching. The goods sustained damage 
to a sum exceeding $900, partly by being burned, but chietly 
in theremoval. The plaintiff below—-appellant here—e ntends 
that inasmuch as the loss falls below the gross amount of insur- 
ance, he should recover the full measure of his loss. 

The policies issued by each of the companies in which plain- 
tiff had obtained his insurance, contained clauses substantially 
as follows: 

“XII. . . Incase of any other insurance, whether made 
prior or subsequent to the date of this policy, the assured shall 
be entitled to recover of this company no greater proportion of 
the loss sustained, than the sum hereby insured bears to the 
whole amount insured thereon.” 

“XVI. When property insured by this company is damaged 
by removal from a building in which it is exposed to loss by 
fire, the damage shall be borne by the insured and insurers, in 
such proportion as the whole sum insured bears to the whole 
value of the property insured.” 

The charge of the court was, that as to the damage done by 
the removal, the plaintiff could only recover in that proportion 
which the sum insured bore to the whole value of the stock of 
goods. In other words, that when partial insurance was taken, 
the insurance company assumed the risk, not on any defined 
or definable portion of the stock, but on an undivided pro- 
portion of the whole stock—the proportion which the sum 
of the insurance bore to the value of the whole stock. 
The insured took the rest of the risk; that is, he took the 
risk of that proportion of the undivided stock which was 
in excess of the insurance. I[estood in the relation of insurer, 
or risk-taker for that excess, to the same extent, as the insur- 
ance company stood to the proportion or percentage of the 
goods which were covered by the insurance. Such is the plain, 
unmistakable language of the policy, and such, as we under- 
stand it, is the universal rule of adjusting indemnity, in cases 
of partial damage to merchandise, partially covered by insur- 
ance. To hold otherwise, would not only be to ignore clause 
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XVI of the policy, but would lead to the foliowing result: One 
partially insured, paying a smaller premium, and suffering a 
partial damage, just equal to the sum of his insurance, would 
recover the same amount of indemnity as another would, hav- 
ing the same amount of insurance, although the latter sustained 
a total loss. Thus: Two merchants, each carrying ten thousand 
dollars of stock, and each insured for five thousand dollars. 
One sustains a total loss, and the other a damage equal to fifty 
per cent. According to the contention, each should obtain the 
same amount of indemnity. This would be to hold that the 
goods lost or damaged were those covered by the insurance, 
while those saved were those on which the owner had no iusur- 
ance, but was carrying the risk himself. We can not assent to 
this, under the language of the policy we are construing. 

In Peoria M. & F. Ins. Co. v. Wilson, 5 Minn. 53, this pre- 
cise question was considered, and was decided as we have de- 
clared above. See, also, Barber’s Prine. of Ins. § 163. There 
is an admitted dearth of authorities on this question; possibly, 
because the interpretation of such policies has not often been 
disputed. 

The judgment of the Cireuit Court is affirmed. 


Vann & Waugh v. Adams, Thorne 
& Co. 


A ttachiment. 


1. Notaries appointed to exercise jurisdiction of justices of the peace ; 
extent of jurisdiction.—Whatever of jurisdiction is conferred upon justices 
of the peace, and whatever of power or authority they may exercise in 
the administration of that jurisdiction, are conferred by the constitution 
on notaries public appointed by the Governor to “ have and exercise the 
same jurisdiction as justices of the peace ;’’ but such notaries are not 
thereby clothed with, nor can they exercise, those special powers granted 
to justices of the peace, which form no part of their jurisdiction, and 
which are not necessary to render that jurisdiction effectual. 

2. Attachments ; authority to issue must be specially conferred.—Attach- 
ments are extraordinary process, unknown to the common law, not issu- 
ing out of @ court, nor pertaining to the exercise of the ordinary powers 
and jurisdiction of a court; and no one has the power to issue them, un- 
less he is thereunto specially authorized. 

3. Attachments returnable to circuit or city courts ; notaries public, with 
jurisdiction of justices of the peace, have no power to issue.—Notaries pub- 
lie appointed by the Governor to ‘‘ have and exercise the same jurisdic- 
tion as justices of the peace,’’ have no power or authority to issue origi- 
nal attachments, returnable to the city or circuit courts; and hence, such 
attachment, thus issued, is void. 
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Appeat from Marengo Cireuit Court. 

Tried before Hon. Harry T. Tovcim. 

This was an attachment issued on 22d January, 1881, by J. 
B. Pegues, styling himself a notary public and ex officio justice 
of the peace, at the suit of Adams, Thorne & Co. against Vann 
& Waugh, and returnable to said Cireuit Court. The defend- 
ants pleaded in abatement, ¢nter alia, in substance, that the said . 
Pegues, at the time said writ was issued, was a notary public 
appointed by the Governor, with the jurisdiction of a justice of 
the peace, in a designated precinct in said county; and that he 
had no authority to issue said writ. The defendants interposed 
a demurrer to the plea, which was sustained by the court. The 
plaintiffs having obtained a verdict and judgment, the defend- 
ants sued out this appeal, and here assign as error the ruling of 
the court above noted. 


Wm. E. Crarke, and Macartney & Ciarke, for appellant, 
cited Con. Art. I, $9; 7d. Art. VI, §$ 26; Webb v. Carlisle, 
Jones & Co., 65 Ala. 313; Ex parte Gist, 26 Ala. 156; Sublett 
v. Bedwell, 47 Miss. 266: Carroll v. State, 58 Ala. 401; Ex 
parte Greene, 29 Ala. 52; Matthews, Finley & Co. v. Sands & 
Co., 29 Ala. 136; Posey v. Pressley, 60 Ala. 243; Stevenson 
v. O Hara, 27 Ala. 362; Lewis v. Du Bose & Co., 29 Ala. 
219; Flash. Hartwell & Co. v. Paul, Cook & Co., 29 Ala. 141; 


Eve parte Harris, 52 Ala. 91; Wightman v. Karsner, 20 Ala. 
446; Woodruff v. Stewart, 63 Ala. 211; Ex parte Vincent, 26 
Ala. 145; Zaylor v. Woods, 52 Ala. 477. 


J. W. Busn, E. M. Vary, and Brace & Tnortaton, contra, 
cited Con. 1868, Art. 6,$ 13; Con. 1875, Art. 6, $ 26; Carroll v. 
State, 58 Ala. 399; Coleman v. State, 63 Ala. 93; Ex parte Brown, 
63 Ala. 187; Stevenson v. O’ Hara, 27 Ala. 362; Matthews v. 
Sands, 29 Ala. 138; Ex parte Gist, 27 Ala. 156; Ex parte Har- 
ris, 52 Ala. 87; Ex parte Thompson, 52 Ala. 98 ; Ex parte Greene, 
29 Ala. 52; Potter’s Dwarris on Stat. 675; Cooley’s Con. Lim. 
60-3, 195-6; Taylor v. Woods, 52 Ala. 477; 19 Ala. 495; 
Burrill’s Law Die. 2 vol. p. 113. 


BRICKELL, C. J.—The constitution authorizes the Gov- 
ernor to “appoint one notary public for each election precinct 
in counties, and one for each ward in cities of over five thou- 
sand inhabitants, who, in addition to the powers of notary, 
shall have and exercise the same jurisdiction as justices of the 
peace, within the precincts and wards for which they are re- 
spectively appointed,” etc. The same section of the constitu-, 
tion, in a preceding sentence, declares: “Justices shall have 


jurisdiction in all civil cases, wherein the amount in controversy 
VoL. LXXI. 





1882. ] OF ALABAMA. 477 


(Vann & Waugh vy. Adams, Thorne & Co.] 


does not exceed one hundred dollars, except in cases of libel, 
slander, assault and battery, and ‘ejectment. In all cases 
tried before such justices, the right to appeal, without prepay- 
ment of costs, shall be secured by law.” An antecedent sec- 
tion authorizes the General Assembly to confer on justices ju- 
risdiction of prosecutions and proceedings for petit larceny and 
other misdemeanors. Legislation has put in exercise all the 
jurisdiction, civil and criminal, which is conferred, or which 
the constitution contemplates may be conferred on justices. 
Whatever of jurisdiction is thus conferred, a notary public ¢ ap- 
pointed by the Governor may rightfully exercise, whether it is 
in its nature and character civil or criminal.—Carroll v. State, 
58 Ala. 396. But it is jurisdiction to which the constitution 
refers—the power to hear and determine—and not functions 
and powers which may, by special legislation, have been con- 
ferred on justices of the peace. Whatever of power or of au- 
thority a justice may exercise in the administration of the juris- 
diction with which he is clothed, a notary can properly exercise. 
The grant of jurisdiction, of itself, isan imphed grant of all of 
the powers necessary to render the jurisdiction effectual. But, 
in addition to the jurisdiction conferred by the constitution and 
statutes on justices of the peace, and the power to render the 
jurisdiction effectual by the employment of particular process, 
there are special powers conferred on them; some of these pow- 
ers being ministerial, and others in their nature judicial. These 
form no part of the jurisdiction of the justice—no part of his 
authority to judge or administer justice between parties in cases, 
civil and criminal. From his action in the exercise of these 
powers no appeal lies. It would be a very strained construce- 
tion of the word jurisdiction, under any circumstances, to ex- 
tend it to such powers. If such an extension were made in its 
meaning, as it is found in this particular clause of the constitu- 
tion, the result would be, that it is of larger significance in this 
than in the preceding sentence of the same section, or in the 
antecedent section, defining the criminal jurisdiction with which 
a justice may be clothed. “Tt is a sound and just rule of consti- 
tutional and statutory construction, that particular provisions 
are not to be extended beyond their general scope, unless such 
extension is clearly and manifestly designed. The law-maker 
must be considered as using expressions concerning the matter 
before him; and it would be an unjust interpretation to apply 
his words to other matters not within his consideration. It was 
the jurisdiction of a justice of the peace which was in the mind 
of the framers of the constitution ; jurisdiction, as the term 
is applied to courts—the power to hear and determine causes 
and controversies. No rule of construction can be just or proper 
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which would defleet the term from this, its direct and primary 
sense. 

Justices of the peace, clerks of the circuit court, and judges of 
probate have a special statutory authority to issue writs of at- 
tachment to enforce the collection of debts, returnable to the 
circuit court of their respective counties.—Code 1876, § 3204. 
As was said in Stevenson v. O' Hara, 27 Ala. 362, and repeated 
in Matthews v. Sands, 29 Ala. 136, such writs were unknown 
to the common law, and no one has power to issue them, unless 
thereunto specially authorized. They are not ordinary process, 
do not issue out of @ court, nor pertain to the exercise of the 
ordinary powers and jurisdiction of a court. In the cases to 
which we have just referred, after very able argument and care- 
ful deliberation, this court held, that the clerk of the City Court 
of Mobile, though the court was invested with the powers and 
jurisdiction of a circuit court, except as to actions to try titles 
to lands, could not exercise the power conferred on clerks of 
the circuit court to issue an original attachment. It was the 
ordinary process of circuit courts, employed in the exercise of 
their general jurisdiction, the clerk of the City Court could 
rightfully issue; and not extraordinary process which, by spe- 
cial statutes, clerks of the cireuit court, exercising guas7-judi- 
cial power, could rightfully issue. (The principle of statutory 
construction, upon which these decisions rest, is, that a general 
clause of reference in a statute to other statutes includes only 
general powers and provisions which are ¢n pari materia. “The 
fair construction,” said Asnurst, J., in Avng v. Justices, 2 Durn. 
& East, 504, “to put upon the clause of reference in question,” 
(which was a general clause,) “seems to be this: That all the 
general powers and provisions given and made in acts in pari 
materia, shall be virtually incorporated into this, but that such 
provisions as are always considered as special provisions shall 
not.” 

The notary was without authority to issue the writ of attach- 
ment, and it is void. The judgment must be reversed, and a 
judgment will be here rendered quashing the attachment, and 
all proceedings had thereon. The appellees must pay the costs 
in the Cireuit Court, and in this court. 





Nore.—The case of Vann & Waugh v. Adams, Thorne & Co., supra, 
was decided at December term, 1881.—ReEp. 
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Mason «. Crabtree. 
Action on Official Bond of Notary Public 


1. Payment by garnishee before judgment condemning debt; effect of. 
Until there is a judgment rendered, condemning indebtedness of the gar- 
nishee to the payment of the demand for which it was attached, the gar- 
nishee is not authorized to pay, nor is any person, official or otherwise, 
authorized to demand payment by virtue of the garnishment; and a pay- 
ment so made will not discharge the indebtedness of the garnishee to his 
creditor. 

2. Same; when justice of the peace, in receiving, acts outside of his offi- 

cial duty.—A justice of the peace, or notary public having the jurisdic- 
tion of a justice of the peace, before whom is pending a garnishment in 
aid of the collection of a judgment rendered by him, acts outside of his 
otticial duty in collecting from the garnishee, prior to judgment against 
him, the amount admitted in his answer to be due the defendant; and, 
in the absence of statutory provisions, the collection would impose no 
liability on the sureties on the official bond of such justice or notary. 
3. When justice of the peace or notary public acts under color of office ; 
liability of his sureties, and extent of recovery.—But where the justice of 
the peace, or notary public having the jurisdiction of a justice, falsely 
represents and pretends to the garnishee that he had rendered judgment 
against him, and thereby pretends that he has the authority to receive 
the money, and, under such representation and pretense, collects the 
money, such justice or notary, being a bonded officer, and having author- 
ity under the statute to collect from the garnishee, on the rendition of a 
judgment against him, in collecting the money, commits a wrongful act 
under the color of his office, which renders him and his sureties liable 
under the statute (Code, 6179), in a suit brought against them by the 
defendant in the original judgment on which the garnishment is founded, 
for the restitution of the money ; but the recovery in such case is limited 
to the money received, and interest thereon. 


Appear from Mobile Cireuit Court. 

Tried before Hon. Wa. E. Ciarke. 

This was an action by N. M. Mason against L. Crabtree, and 
W. J. Jolly and C. Prichard, sureties on his official bond as a 
notary public “having the jurisdiction of justices of the peace ;” 
and was commenced December 2d, 1881. The substantial aver- 
ments of the complaint are stated in the opinion. The defend- 
ants demurred to each of the counts, assigning numerous grounds. 
The court sustained the demurrers to the several counts, and 
rendered judgment thereon for the defendants. The rulings 
of the court on the demurrers are here assigned as error. 


* Leste B. Suetpon, and Wau. D. McKrysrry, for appellant, 
cited Code of 1876, $$ 2978, 2982, 3218, 3662, 1328, 163, 179; 
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Trion v. Lewis, 56 Ala. 190; Kelly v. Moore, 51 Ala. 364; 
Withers v. Coyles, 36 Ala. 320; Craig v. Burnett, 32 Ala. 728; 
Lester v. Governor, 12 Ala. 624; Governor v. Hancock, 2 Ala. 
728; McElhaney v. Gilleland, 30 Ala. 183; Tracy v. Wil- 
an 4 Conn. 113. 


Farru & Croup, contra, cited Jrion v. Lewis, 56 Ala. 190. 


STONE, J.—The complaint in this cause, as originally filed, 
contained two counts. It was amended by adding a third. 
Each of the counts relies on an alleged breach of Crabtree’s offi- 
cial bond as a notary public, “ having the jurisdiction of justices 
of the peace.” The condition of such bond is, “ faithfully to 
discharge the duties of such oftice so long as [he] may continue 
in such office, or discharge any of the duties thereof.”—Code 
of 1876, § 1328. Such is the averment of each of the counts 
in the present complaint. ~The suit is against Crabtree, as no- 
tary, and his sureties on his official bond. It is set forth in the 
first and third counts that Crabtree, as notary public and ex offi- 
cio justice, had rendered a judgment against Mason, the plain- 
tiff, in favor of one McDonald, and had also issued process of 
garnishment, making the Louisville and Nashville Railroad 
Company a garnishee in the cause. It is then averred that the 
railroad company had answered, admitting an indebtedness 
greater in amount than McDonald’s judgment against the plain- 
tiff, Mason. Each of these counts avers that no judgment had 
been rendered on the garnishee’s answer, condemning said ad- 
mitted indebtedness, or any part of it, to the pay ment of Me- 
Donald’s judgment. Itis then av erred that Crabtree had falsely 
and fraudulently represented to the railroad company, gar- 
nishee, that he had condemned said admitted indebtedness of 
the latter to MeDonald’s said judgment, and that on such rep- 
resentation he demanded and collected said sum from the rail- 
road company, and had failed and refused to pay the same to 
the plaintiff. This is the alleged breach of the bond the plain- 
tiff relies on for a recovery. 

It is very clear that until there was a judgment rendered, 
condemning the indebtedness in the hands of the garnishee to 
the pay ment of the demand under which it was attached, the 
railroad company was not authorized to pay, nor was any per- 
son, Official or otherwise, authorized to demand payment, by 
virtue of the garnishment. A payment so made would not 
discharge the indebtedness of the railroad company to Mason, 
but would leave it as if no garnishment had been sued out or 
served. It is equally clear that a collection made as is alleged 
in this case, was not an official duty, and, in the absence of stat= 


ute, would impose no liability on the notary’ s sureties. 
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But the official bond of officers in this State is made “ obliga- 
tory on the principal and sureties thereon . . for the use and 
benetit of every person who is injured, as well by any wrongful 
act committed under color of his office, as by his failure to per- 
form, or the improper or neglectful performance of those du- 
ties imposed by law.”—Code of 1876,§ 179. In MeEThaney v. 
Gilldand, 30 Ala. 183, this statute was construed. It was there 
said the object of the statute was “to extend the remedy be- 
yond those cases in which a wrong is done in discharge of the 
legitimate duties of the oftice, to those in which a wrong is done 
under color of office.” Quoting Bouvier, it was said, “ Color 
of office is [where] a wrong is committed by an officer under 
the pretended authority of his office.” A justice of the peace, 
or notary public having the jurisdiction of a justice, isa bonded 
officer, and, as such, has authority to collect money on claims 
placed in his hands for collection.—Code of 1876, $$ 756, 759, 
1328; subd. 4, 1329. Under the averments of the complaint, if 
the notary had rendered judgment against the railroad company, 
condemning its indebtedness to the payment of the judgment 
against Mason, he would have had authority to receive the 
money, and to give the railroad company a lawful discharge 
therefrom. He pretended he had rendered such judgment, and 
thereby pretended he had authority to receive the money. 
This, if true, was a wrongful act committed under color of his 
office, and rendered him and his sureties liable for the restitu- 
tion of the money. This is unlike the case of McKee v. Grif- 
Jin, 66 Ala. 211. In that ease there was no law authorizing the 
officer to receive the money in his official capacity, and ofticial 
sureties are only bound for acts that are official, or done under 
color of office. The tirst and third counts are sufficient; but 
there can be no recovery for any thing beyond the sum of 
money received, and interest upon it. 

Reversed and remanded. 


Keiser v. Smith. 
Trespass for an Assault and Battery. 


1. Trespass for assault and battery ; admissibility of matters of provo- 
cation.—In an action of trespass for an assault and battery, the defend- 
ant can not give in evidence, in mitigation of damages, matters of provo- 
cation on the part of the plaintiff, unless they happened contemporane- 
ously with the assault and battery, or so recently prior thereto as to in-_ 
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duce the presumption that the assault was committed under the immedi- 
ate influence of the passion excited by the provocation. 

2. Same; ‘‘cooling time” the test as toadmissibility of provocation.—In 
such case the test is, whether the ‘‘ blood had time to cool,” or, in other 
words, whether there was reasonable cooling time between the giving of 
the provocation, and the commission of the assault and battery. 

3. Same; cooling time a question for the court.—Whether there is rea- 
sonable cooling time in such case, is a question of law, to be decided by 
court, and not of fact, to be determined by the jury. 

4. Same ; when provocation not admissible.—He ld, under the princi- 
ples above stated, and the facts of this case, that a libel, published in 
plaintiff’s newspaper in the morning of the day on which the plaintiff 
Was assaulted, the assault having been committed in the afternoon, was 
inadmissible in mitigation of damages. 


Arrprat from Lee Cireuit Court. 
Tried before Hon. H. D. Crayron. 
The facts are sutticiently stated in the opinion. 


J. M. Cuiirox, for appellant.—(1) The court erred in admit- 
ting the newspaper articles in evidence. ‘The provocation, to 
entitle it to be given in evidence in mitigation, must be so re- 
cent and immediate as to induce the presumption, that the vio- 
lence was committed under the immediate influence of the feel- 
ings and_passions excited by it.”—Sedg. on Dam. p. 688; Jre- 
land vw. Elliott, 5 Towa, 478: Willis v. Forrest, 2: Duer, 310; 
Collins v. Todd, 17 Mo. 537; Tyson v. Booth, 100 Mass. 258; 
Cowe v. Whitney, 9 Mo. 527; Pochester v. Anderson, 1 Bibb, 
428; Terry v. Eastland, 1 Stew. 156. (3) The courtserred in 
charging the jury, in substance, that mitigating circumstances 
might, if they deemed them sufticient, reduce the damages to 
a nominal sum. There was proof of wctva/ damages for loss of 
time and doctor’s bill. These damages could not be reduced 
by proof of mitigating cireumstances.—Birchard v. Booth, 4 
Wise. 85; Sedg. on Dam. p. 688, and note. 





Wma. H. Barnes, contra. (No brief came to the hands of 
the reporter.) 


SOMERVILLE, J.—The action is one of trespass for an as- 
sault and battery committed on the appellant, Keiser, by the ap- 
pellee. The defendant, under the plea of the general issue, 
offered in evidence, to mitigate damages, certain libellous arti- 
cles published by the plaintiff in a newspaper called the Ope- 
lika Times, and defamatory of one D. B. Smith, a brother of 
the defendant. The two brothers, accompanied by one Dow- 
dell, went to the office of the plaintiff, and, after making an 
ineffectual demand of retraction, severely beat the plaintiff. 
The court admitted the libellous articles, published in the fore- 


noon of the same day the assault and battery was committed, 
VoL. LXXxIi. 
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and charged the jury, in effect, that they were a provocation 

which might be considered in mitigation of damages. The find- 

ing of the jury was, accordingly, for ouly nominal damages. 

The question presented is one which has not been before de- 
cided by this court, and we fully appreciate its importance as 
affecting most seriously the peace and good order of society. 

We are clearly of the opinion that the court erred in ad- 
mitting this evidence. If the libels had been written of the 
defendant himself, instead of his brother, or if the brother had 
been sued with him in this action as a co-trespasser, they would 
not have been legal evidence, either as justification, or in miti- 
gatiou of damages. 

The rule is stated by Mr. Greenleaf as follows: “ Under the 
general issue, the defendant, in mitigation of damages, may 
give in evidence a provocation by the plaintiff, provided it was so 
recent and immediate as to induce a presumption that the violence 
was committed under the /mmediate influence of the passion thus 
wrongfully excited by the plaintiff.”"—2 Greenl. Ev. § 93. 

“No words of provocation will constitute a defense,” says 
Mr. Field in his work on Damages, “though they may be 
grounds for the reduction of damages. The question on this 
point,” he observes, * generally is, whether the blood had time 
to cool, and whether the provocation and assault formed parts 
of one transaction.”—Field on Dam. p. 475, § 604. 

Mr. Sedgwick says: “The defendant can not give in evi- 
dence, in mitigation of damages, the acts or declarations of the 
plaintiff, at @ different time, or any antecedent facts, which are 
not fairly to be considered as part of one and the same transac- 
tion, though they may have been ever so irritating or pro- 
voking.”—2 Sedg. Dam. (7th Ed.) 525 [547], p. 524, note. So 
it is said by Mr. Waterman, that such matters of provocation, 
in order to be admissible, must have “immediately preceded 
the battery, and naturally have provoked it.”—1 Waterman on 
Trespass, § 266. 

Mr. Sutherland states the principle in substance the same as 
the above mentioned authors, and remarks that “the law mer- 
cifully makes this concession to the weakness and infirmities of 
human nature, which subject it to uncontrollable influences 
when under greai and maddening excitement, superinduced by 
insults and threats.” “The mitigating effect of the provoca- 
tion,” he justly adds, “is spent when there has been time for 
reflection, and for the passion excited by it te cool.”—1 Suther- 
land on Damages, 227-8. 

These views are, in our judgment, fully sustained by the uni- 
form current of decisions in this country for the past three- 
quarters of a century. 

In the case of Avery v. Ray, 1 Mass. 11, which was decided 
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in 1804, and has since become a leading case, often followed and 
approved, it was ruled, that the defendant could give in evi- 
dence, in mitigation of damages, immediate provocation, such 
as happened at the time of the assault, but not such as hap- 

ned previously. It was observed, in this case, by Sepa@wick, 
d., that, while he favored the admission of such mitigating cir- 
cumstances on a liberal scale, “to admit such evidence, where 
the blood had had time to cool, would be extending the rule 
so as to render it impossible to say where the court should 
stop.” 

he ease of Lee v. Woolsey, 19 John. 319, was an action of 

assault and battery for horsewhipping the plaintiff. The de- 
fendant offered to prove, in mitigation of damages, that, on the 
day previous, the plaintiff had made scandalous insinuations 
against him, of which defendant had been informed, and which _ 
he had stated at the time of the assault as the reason of’ the at- 
tack. The court were unanimous in the opinion that the evi- 
dence was properly rejected. Mr. Justice Spencer forcibly said : 
“It appears to me neither to comport with sound policy nor law 
to allow an inquiry into antecedent facts in such a case as this, un- 
less they are fairly to be considered as part of one and the same 
transaction. A contrary course would greatly encourage breaches 
of the peace, personal rencounters, and every species of brutal 
Jorce, and would tend to uncivilize the community.” 

In Willis v. Forrest, 2 Duer, 310, (a case afterwards af- 
firmed by the Court of Appeals of New York), the court ex- 
cluded from evidence sundry libels published by the plaintiff of 
the defendant, and also testimony of a previous criminal inti- 
macy, lasting for several years, between defendant’s wife and 
plaintiff, basing its ruling upon the authority of Avery v. Ray, 
1 Mass. 11, which we have above cited. 

In Lreland v. Elliott, 5 lowa, 478, a like ruiing was made, 
the court observing: “If the defendant’s assault was commit- 
ted after time for reflection and coolness, and under circum- 
stances leading to the presumption that it was in revenge, then 
he stands in the position of an original trespasser, and the 
words applied to him will not amount even to an extenuation.” 

This case was followed in Zhrall v. Knapp, 17 Lowa, 468, 
where the following rule was declared by Ditton, J.: ‘The 
clear distinction is this, contemporaneous provocations of words 
or acts are admissible, but previous provocations are not. And 
the test is, whether ‘the blood had time to cool.” “These rules,” 
he continued, “are founded upon a sound and enlightened pub- 
lic policy, which discountenances the entertaining of revenge- 
ful feelings, breaches of the public peace, and the taking by 


individuals of the law into their own hands, and administering 
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a species of rude, dangerous and barbarous justice by force and 

violence.” 

In Collins v. Todd, 17 Mo. 537, very abusive language used 
by the plaintiff towards defendant’s niece and sister- in-law, a 
day or two before the assault, was held inadmissible in mitigation. 
It was declared by the court that where there was time for de- 
liberation, “the peace of society requires that men should sup- 
press their passions, and neither reason nor law will suffer them 
to claim a diminution of their responsibility.” The same court, 
in Core v. Whitney, 9 Mo. 527, refused to admit a libel published 
by the plaintiff in his newspaper, a day or two previous to the 
assault, reflecting in defamatory terms upon the moral character 
of defendant’s wife. 

The whole theory of the mitigation of damages in such cases 
was said, in a very early decision, to be based upon the respect 
entertained by the law to the frailty of human passions, which 
looks with an eye of some indulgence upon the violation of 
good order produced in the moment of irritation and excitement 
from abusive language.— Rochester v. Anderson, 1 Bibb (Ky.), 
428. It was said by Boy.r, J., in this case, in language recog- 
nized as expressing the logic of the law: “If opprobious words, 
for which the law allows an action, have been used of a man, 
the law furnishes a remedy, and will not permit him to redress 
his own wrong. If they are so frivolous as not to be deemed 
by the law actionable, a peaceful citizen, when he has had time 
for reflection, will consult the peace and good order of society, 
as well as his own dignity, in disregarding them.” 

[ can tind but one adjudged case contrary to these views, and 
that was a n/si prius ruling made by Lord Anincer, in Fraser 
v. Berkeley, 7. C. & P. 621, decided in 1836. The defendant 
there had assanlted and beat the plaintiff, who was then the 
publisher of /razer’s Magazine, because of a libel published by 
the plaintiff two or three days previously, defaming the defend- 
ant and his family. This libel was admitted in mitigation of dain- 
ages, in entire disregard, as we think, of sound reason and the 
wise policy of the law. I am aware of ne case in England or 
America where it has been since approved. 

The only proper test, at least in cases where the provocation 
and assault do not form parts of one continued transaction is, 
whether “the blood had time to cool’ The eriterion is not 
alone how many days or even Aouwrs had elapsed since the provoea- 
tion was given, although this consideration is of vast significaney 
in ascertaining the main inquiry.— Dolan v. Fagan, 63 Barb. (N. 
Y.) 73; 1 Water. Tresp. § 268; 1 Hilliard on Torts (4th Ed.), 
197, note (b). 

What constitutes a sufficiency of cooling time, or of provoca- 
tion, is necessarily a question of law, and not of fact, the court 
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being required to decide it preliminary to the admission or ex- 
clusion of the evidence offered in mitigation, analogous to the 
rule governing in cases of homicide.—2 Bish. on Cr. Law, 
$713; Felix v. The State, 18 Ala. 720, 
~ It is manifest that no absolute rule for all possible cases can 
be declared. The time in which a man of ordinary prudence 
would cool, under a similar state of circumstances, is usually 
designated as a reasonable time for such purpose. The law can 
not preserve its own integrity, and at the same time admit the 
proposition, sometimes sanctioned by a sentiment originating 
in too tender regard for human frailty, that calm reflection on 
legal wrongs may justly increase one’s rage in proportion to the 
length of time spent in their contemplation, Zhe recognition 
of such a prince iple 1 would speedily undermine, and ultimately 
de stroy that peace of SOC iety, which is absolute ly essential to the 
very existence of * yood government. 

It has been said by high and ancient authority, “If two men 
fall out in the morning, and meet and fight in the afternoon, 
and one of them is slain, this is murder, for there was time to 
allay the heat, and their after-meeting is of malice.”—/er v. 
Legg, J. Kel. 27; 2 Bish. on Cr. Law, $712; 1 Hawk. P. C. 190, 
§ 22. One hour has been adjudged, in one case, to be a sutti- 
e:ent cooling time, and three hours in another.—2 Bish. on Cr. 
Law, N 712: Johnson's case, 30 Tex. 748. “The act must be 
imputable to human infirmity only, and not to deliberate judg- 
ment and malignity of heart. Any diversion of the mind to 
other thoughts, or to business, or any circumstances showing 
deliberation or reflection, as well as the mere lapse of time, re- 
pel the idea of passion.”—Clark’s Man. Cr. Law, p. 69, § 436, 
and cases cited. 

There is no difficulty whatever about the application of these 
principles to the present case. The libellous articles appeared 
in the Opelika Times, which was issued on the morning of the 
day of the assault. The defendant read them in the forenoon, 
or about midday of the same day, and conversed with his 
brother, D. B. Smith, about it an hour or more prior to the 
difficulty, which occurred between three and four o'clock of 
the same afternoon. The conduct of the brother seems to have 
been characterized by both plan and deliberation. Ile read 
the articles several hours before the assault, after which he 
seems to have attended to business about his store, besides go- 
ing to a bank in another part of the city. He then went home 
and took his dinner, came back to the store, and armed himself 
with a pistol and stick. He then, in company with the defend- 
ant and one Dowdell, went in search of plaintiff at his place of 
business, where by co-operation of the three, the plaintiff was 
assaulted and beat very violently. The facts evince great pre- 
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meditation and design. There was ample time, in the eye of 
the law, for hot blood to cool. The defendant had no right, 
either alone or by conspiracy with others, to take the law in 
his own hands and avenge a publication, however scandalous, 

by blows, inflicted under such circumstances of deliberation. 
The court erred in admitting the libels in evidence, and in 
many of its rulings in reference to their legal effect, and its 


judgment must be reversed, and the cause remanded for a new 
trial. 


Alabama Great Southern Railroad Co. 
Jones. 


Action against Railroad Company for Damages to Stock. 


1. Action for damage s to pu rsonal property; posse ssion suflicient title 
against trespasser.—Possession of personal property, carrying with it a pre- 
sumption of ownership which is not disputable by a trespasser who does 
not connect himself with the legal title, will support an action in tort for 
damages done thereto by such trespasser. 

2. Same; plaintiffs right to bring suit not aff ected by posse ssion of serv- 
ant.—In such action, the plaintiff relying on possession for title, the fact 
that the personal property was in the custody of an overseer or servant 
of the pl: uintiff, who did not asse rt any inte ‘rest in it, or B gacege ws of it, 


at Lintiff’s eigie to maintain the suit. 

3. Misleading charge given at request of a party, not a reversible error. 
While a charge requested, which, without explanation, has a tendency 
to mislead the jury, by diverting them from the consideration of material 
evidence, may be refused by the primary court without error, the giving 
of such a charge is not a reversible error; but, in such case, the party 
complaining should ask explanatory or additional instructions, to obviate 
its misleading tendency. 

4. Right of owners of domestic animals to allow them to run at large ; 
doctrine of common law in refe rence to, does not pre rail in this State.—The 
doctrine of the ancient common law, that the owner of domestic animals 
must keep them in his close, and can not, without becoming a trespasser, 
suffer them to run at large upon the unenclosed lands of others, not be- 
ing suited to the actual condition of the territory of the State in its early 
settlement, nor adapted to the general understanding and unvarying cus- 
tom and habits of the people, and being irreconéilable with the legisla- 
tion in reference to estrays, and injuries to, and damages done by such 
animals, never pre ‘vailed in this State; and hence, an owner of such an- 
imals can not be regarded as a trespasser, or as contributing to their in- 
jury, if he suffers them to go at large, and they wander upon an unen- 
closed railroad, and are there injured by a passing train. 

5. Injury to stock by railroad company; ordinary and reasonable care 
and diligence must be exercised by company.—A railroad company has the 
undoubted right to the free, unmolested and exclusive use of its road for 
the purposes for which it is appropriated ; and, if under all the cireum- 
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stances, ordinary and reasonable care and diligence are exercised to 
avoid injury to domestic animals found upon the road, the duty to which 
it is subject is performed ; and for injuries which are unavoidable; it can 
not be made liable. 

6. Reasonable care and diligence; when a question af law, and when of 
fact.—Whether ordinary and reasonable care and diligence have been, 
in a particular case, observed, or omitted, is generally a mixed question 
of law and fact. When the facts are not dispute d, and the deductions 
or inferences to be drawn from them are indisputable; or when the 
standard and measure of duty are fixed and defined by law, are the same 
under all circumstances, the question is for the decision of the court ; but 
if the facts are disputed, or, if not disputed, the existence of negligence eis 
an inference which, as mere matter of discretion and judgment, may or 
may not be drawn from them, the question must be submitted to the 
jury. 

7. Railroad corporations; failure to employ good and safe machinery, 
etc., evidence of negligence.—It is the duty of railroad companies to adopt 
the best precautions against danger which are in use, and to procure 
and employ good and safe machinery and appliances, such as are most 
in use, and approved by the skillful and experienced in the operation of 
trains, and in the management of railroads; and the omission of this 
duty is, at least, evidence of negligence. 

8. Same; defective head-light evidence of negligence-—Hence, in an ac- 
tion against a railroad company for damages, done to stock by its train, 
a charge, given at the plaintiffs request, instructing the jury, in sub- 
stance, that if they believed from the evidence that, at the time of the 
accident, it was a starlight night, and the train was running at the rate 
of twenty-five miles per hour, and could not have been stopped by the 
use of all proper means, in a less space than one hundred and twenty vards, 
and that the head-light used on the locomotive only enabled the engineer to 
see the road about fifty or sixty yards ahead, and the stock so injured were 
on the track, and could have been seen, had the proper light been pro- 
vided, and proper vigilance been exercised in time to have prevented 
the injury, then they would be authorized to tind the defendant guilty of 
negligence,—is free from error. 


Appear from Greene Cirenit Court. 

Tried before Hon. Wau. S. Mupp. 

This was an action by Winston Jones against the Alabama 
Great Southern Railroad Company, a corporation operating a 
railroad in this State, to recover damages alleged to have been 
done to a stock belonging to the plaintiff by the de- 
fendant’s train, “through and in consequence of the negligence 
and want of due care and skill of its agents and servants in op- 
erating said railroad and running its locomotive and cars over 
its said railroad.” The defendant pleaded (1) the general issue ; 
(2) that at the time the stock were alleged to have been in- 
jured, they were not the property of the plaintiff; (%) that at 
the time of the injury, the plaintiff suffered said stock to go at 
large in a field not enclosed by a fence, and in which the de- 
fendant had a right of way, and to go on defendant’s track at a 
time when defendant’s cars were passing over the same; and 
that by reason thereof, and, without negligence on defendant’s 
part, its locomotive or cars accidentally, and in the night-time, 
run against or over said stock, thereby causing the i injury com- 
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plained of; and that, if any damage was done, it was not by or 
through the defendant’s negligence; and (4) that at the time of 
the alleged injury, the defendant, a corporation existing under 
the laws of this State, and being in possession of the right of 
way over the lands on which the stock were alleged to have 
been injured, was running by steam power locomotives and 
cars over their track on this right of way, and the plaintiff suf- 
fered said stock to go at large on or near said railroad and on 
said right of way and track; and that by reason thereof, and a 
want of care on the part of the plaintiff, and without any fault 
on the part of the defendant, the locomotive or cars of defend- 
ant accidentally run against or over said stock, and thereby they 
sustained the alleged injury; and that, if any damage happened 
to said stock, it was caused by such accident, and not by de- 
fendant’s fault. The trial was had, as appears from the judg- 
ment-entry and bill of exceptions, on issue joined on these pleas, 
and resulted in a verdict and judgment for the plaintiff. 

On the trial the plaintiff examined as a witness one Charles 
Ellis, ** who testitied that, being employed by plaintiff, January 
Ist, 1879, he was the manager on the plantation, near Eutaw, 
known as the ‘Jones place,’ belonging, as witness is informed, 
to the estate of Joel W. Jones, deceased, in Greene county ; 
and that he made his contract as such manager, and was put in 
charge of the place and stock by the said Winston Jones, except 
two of the mules, which he, witness, afterwards bought him- 
self for, and under instructions from said Winston Jones, and 
the mare which said Winston Jones afterwards sent to witness 
from Mobile; and that he received al! his orders from him in 
regard to the management of said place, but he did not know 
to whom the stock on said place belonged, or who was the own- 
er thereof; that he had no dealings with any one else except 
plaintiff, either as to the plantation, stock thereon, or crops 
raised thereon; that all supplies were furnished by plaintiff, 
and cotton raised was shipped to him; that, to his knowledge, 
no one else had any title or ownership in said stock; but that 
the said Jones had, so far as he knew, the entire control and 
management of the said plantation, stock, and all the other 
property belonging thereto.” This witness further testified 
that on Sunday morning, November 14th, 1879, he turned the 
mules and mare which were killed and injured by defendant’s 
train, out of the lot on the “Jones place.” The evidence in- 
troduced on behalf of the plaintiff further tended to show that 
said mules and mare were killed and injured by the passenger 
train of defendant on the night of November 14th, 1879, on the 
lands of another, about a mile and a half from the said 
“Jones place ;” and that it was a clear starlight night, and there 
was no fog; that “the track of the road at and from the place 
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of collision each way was through an open field, and staight for 
more than a mile, and that there was no obstruction on either 
side of the track, near enough to obstruct the view*from the 
approaching train.” The value of the stock was also shown. 

he evidence, introduced on behalf of the defendant tended 
to show, that the night of November 14th, 1879, when the 
stock were killed and injured, was dark, cloudy and foggy, it 
having rained that day; that the train was behind time on ac- 
count of having a crippled engine; that, at the time the stock 
were run over or against, the train was on a down grade, in a 
low, flat place, just after crossing a trestle over a creek, and 
was not making over schedule time, running about twenty-five 
miles per hour; that the engineer could not, at that time and 
place, see more than sixty yards ahead of him on the track, by 
the head-light, and that a train running at the speed of twenty- 
tive miles per hour could not be stopped by the appliances in 
use on locomotives and trains in a less space than one hundred 
and twenty-five yards; that immediately on crossing the trestle, 
the engineer first discovered the stock coming upon the railroad 
within | thirty-five or forty yards ahead of the engine, when he 
immediately blew the whistle, applied the brakes (which were 
air-brakes), and reversed the engine, “all of which was done in 
an instant of time,” but that the train was so near the stock, 
when he first discovered them, that they were run over or 
against before he could possibly stop the train ; and that the head- 
light was good, and that the brakes were in good working or- 
der r. The evidence for the defendant further tended to show, 
that on the side of the creek where the stock seemed to have 
come on the railroad, from a little path, “the cottonwood trees 
and saplings grew very thick to within fifty feet of the track, 
and that an engineer on a train, coming on the down grade to 
that point, could not see stock or any thing else on that side of 
the creek, until the engine had crossed the trestle, on account 
of the cottonwood tvees, and chicken corn, which was exceed- 
ingly thick at that point,” and grew up to within a few yards 
of the track. There was also evidence tending to show that, 
at the time of the accident, “the chicken corn was, to a ereat 
extent, trampled down by stock feeding thereon, and by wag- 
ons hauling ont corn, a crop of which was grown on both sides 
of the railroad, the land being cultivated up to the railroad 
ditches near the track.” The bill of exceptions purports to set 
out all the testimony, and the substance of the material por- 
tions thereof is given above. 

The court charged the jury, ex mero motu, “that if they 
“should believe from the evidence, that the plaintiff had the gen- 
eral supervision, control and management of the plantation, 
stock and all the other property belonging to said plantation, 
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that he employed the overseer and agent, and purchased the 
stock that was killed and injured, and that Ellis was his agent, 
employed by him, and had, at the time said stock was killed 
and injured, control of the said stock, as the agent of plaintiff, 
then the plaintiff had such an ownership in s said stock, so killed 
and injured,” as would authorize him to bring the suit, and he 
could recover for any injury the jury believ ed was done to said 
stock by the wrongful acts of the defendant, alleged in the com- 
plaint. The court also gave, at the written request of the plain- 
tiff, this charge: “If the jury believe from the evidence, that, 
at the time of the collision, the train was running at about the 
rate of twenty-five miles per hour, and that the persons run- 
ning the train, by using all proper means in their power, could 
not “stop the train in a less space than one hundred and twenty 
yards; that it was on a starlight night, and the light provided 
by the defendant or its servants only enabled the engineer to 
see the road about fifty or sixty yards ahead of the engine; and 
if the jury are s satistied that the stock killed or injured, seven 
or more in number, were on the track, and could have been 
seen, had the proper light been provided, and proper vigilance 
exercised, in time to have prevented the collision, then the 
jury would be authorized to find the defendant guilty of negli- 
gence.” To the giving of these charges the defendant duly 
excepted. 

The defendant also reserved an exception to the refusal of 
the court to give to the jury the following charge at its written 
request : “Tf the jury believe from the ev idence, that, at the 
time when said mare and mules were killed and injured, the 
plaintiff's agent turned them out, with no one to take care of, 
or look after them, in that portion of the country where there 
were no fences, and through which the railroad company had 
its track, on its own right of way, and over which its cars were 
and had been passing at various times, during the day and night ; 
and the plaintiffs agent left said stock to wander wherever 
they pleased, this is a violation of the obligation which enjoins 
care and caution on the part of the plaintiff, and constitutes 
such negligence on the part of the plaintiff as contributed to 
the result complained of; and they would be authorized in 
finding a verdict for the defendant, unless the evidence satis- 
fied them that the servants or employees of the railroad did not 
use diligence of foresight, due precaution, proper care and dili- 
gence to stop said train, so soon as they discovered the stock on 
or near the track, so as to avoid, if possible, any injury to the 
same.” 

The charges given and the charge refused are here assigned 
as error. 
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Crark & McQveen, for appellant.—(1) It is admitted that, 
although the complaint avers that the injury complained of 
was done through the negligence, want of care and skill of de- 
fendant’s agents and servants, the burden of proof is on the 
defendant to show that the requirements of section 1699 of the 
Code were complied with by the engineer. As to these re- 
quirements, see Mobile & Ohio R. R. Co. v. Williams, 53 Ala. 
595; S. & VN. R. RB. Co. v. Thompson, 62 Ala. 494: 8S. eX. 
R. PR. Co. v. Williams, 65 Ala. 74. The proof shows that 
these requirements were complied with, and the defendant was 
guilty of no negligence, want of care or skill. (2) The com- 
plaint avers that the stock injured and killed belonged to the 
Haintiff, and the burden of proof is on him to show this fact. 

he evidence fails to show that the plaintiff owned the stock, 
or that he ever had possession thereof, or the right of posses- 
sion. Ellis was in possession, managing, ete., and stood in a 
better attitude fora plaintiff than Jones. The evidence on this 
point is discussed at length. To maintain this action “the 
dlaintiff must show that, at the time when the injury was done, 
fre had either the actual possession, or else he had a constructive 
possession in the thing injured, and that he had a general or 
qualified property therein.”—1 Wait’s Law & Prac. pp. 
805-6: Thompson Vv. Spinks, 12 Ala. 155: Stodder v. Grant, 
28 Ala. 416; McNutt v. King, 59 Ala. 597; Yerby v. Sexton, 
48 Ala. 311. (3) Under the evidence the charge given at 
plaintiff's request was erroneous. Evidence discussed on this 
point, and the cases of Memphis & Charleston R. R. Co. 
v. Lyon, 62 Ala. 71, and Jones v. Ala. Great So. R. R. Co., 
not reported, cited. (4) The plaintiff was guilty of contribu- 
tory negligence in turning his stock out, and allowing them to 
go at large off the place. The act of the legislature, known 
as the stock law, was the law of the land, and made it the duty 
of every citizen to keep up his stock, at least at night. (5) The 
charge requested by the defendant, though drawn up hurriedly, 
was a proper charge under the evidence, and should have been 
given. 


Snepecor & Heap, contra.—(1) The charge given by the 
court, ex mero motu, asserts a correct legal proposition. A de- 
fendant, when sued for an injury to property in, possession of 
the plaintiff, can not set up a paramount outstanding title in a 
third person. If there was evidence that Jones was in posses- 
sion as agent or bailee merely, and not as owner, he could re- 
cover in this action.—//are v. Fuller, 7 Ala. 717; 2 Add. on 
Torts, p. 531, § 1292. But the undisputed evidence is, that 
Jones, by his agent, Ellis, had entire possession, management and 


control of the property; and there is no evidence that any one 
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else had any right, title or interest whatever therein. (2) The 
charge given at plaintiff's request is the same, and is based on 
the same evidence that was passed on by this court on former 
appeal; and it was there held a proper charge.—Jones v. A. G. 
S. P. LP. Co., not reported. See also M/. & C. R. R. Co. v. 
Lyon, 62 Ala. 71. (8) The charge requested by the defend- 
ant was properly refused. It has been frequently decided by 
this court, that permitting stock to run at large does not con- 
stitute contributory negligence.—Jones v. A. G. S. R. LR. Co., 
supra; M. & O. R. RB. Co. v. Williams, 53 Ala. 595; S. & WV. 
R. P. Co. v. Williams, 65 Ala. 74; Foster v. Holly, 38 Ala. 76. 





BRICKELL, C. J.—The general rule is, as is insisted by 
counsel for the appellant, that an action fora tort must be pros- 
ecuted in the name of the party having the legal interest ; and, 
if it be an injury to property, in the name of the party having 
the legal title to the property at the time of the injury.—1 Chit. 
on Pl. 69 ; Loberts v. Connelly, 14 Ala. 235. We pass over 
the fact, that of a part of the stock injured the plaintiff had not 
only possession, but the general, absolute property. Of the oth- 
ers, and of the plantation to which they were attached he had 
the open, unmolested possession, exercising the dominion of 
ownership. The bare possession of personal property consti- 
tutes a suflicient title to enable the party enjoying it to pursue 
legal remedies against a mere wrongdoer. In legal contempla- 
tion “ possession, indeed, may be considered as the primitive 
proof of title, and the natural foundation of right.”—Zinscott 
v. Trask, 35 Me. 150. The possessor of personal property is 
prima facie the owner; and the presumption of ownership 
arising from it is not disputable by a trespasser, who does not 
connect himself with the true title.-— Cook v. Patterson, 35 Ala. 
102; Hare v. Fuller, 7 Ala. 717; Cow v. Easley, 11 Ala. 362. 
There is no force in the suggestion that Ellis, not the plaintiff, 
had the possession of the stock. He was the mere overseer or 
servant of the plaintiff, supervising and managing the planta- 
tion under his instructions, not asserting any interest in the 
property, or possession of it, as distinguishable from the posses- 
sion of the plaintiff, and incapable of maintaining in his own 
name any action for an injury to it.—//eygood v. State, 59 Ala. 
49. We think it indisputable that the plaintiff was entitled to 
maintain the action. 

The instruction given on request of the plaintiff is not 
drawn very carefully, and, it may be, without explanation, had 
a tendency to divert the consideration of the jury from mater- 
ial evidence, and to mislead them. If this be true, the Cireuit 
Court could, without error, have refused to have given it; but, 
having given it, the defendant, to obviate its misleading ten- 
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dency, should have requested explanatory or additional instrue- 
tions. And sueh instructions not having been requested, a re- 
versal of the judgment, because of the tendency of the instrue- 
tion to mislead, can not be allowed. As we construe the 
instruction, it affirms that the jury were authorized, not bound 
or compelled, to impute negligence to the defendant, if they 
found from the evidence, that the injury occurred on a clear, 
star-light night, when the train was running at such a rate of 
speed, that those having charge of it, by the employment of all 
the means in their power, could not stop it within the distance 
that, by the aid of the head-light provided, they could see ob- 
structions on the track, and the injury would have been avoided 
if a suitable head-light had been provided, and proper diligence 
exercised. The charge requested by the defendant aftirms, that 
the plaintiff was guilty of contributory negligence in suffering 
the stock to run at large near an unenclosed railroad, upon which 
trains were passing day and night. 

The relation, the respective right, duty and liability of the 
owners of domestic animals, such as horses, mules, cattle, sheep, 
swine, ete., stock as they are usually termed, suffered to run at 
large, and a railroad company operating trains upon an unen- 
closed road, the statutes detine and regulate, and have been the 
subject of numerous judicial decisions.—Code of 1876, $$ 1699 
-1704; V. & 0. R. R. Co. v. Peacock, 25 Ala. 229; M. & C. 
R. BR. Co.v. Bibb, 87 Ala. 699; .N. &. CLR. PR. Co. v. Williams, 
65 Ala. 74; Jones v. Ala. Gt. Sou. R. P. Co. | Not reported.] 
The doctrine of the ancient common law, that the owner of 
domestic animals must keep them in his own close, and ‘can 
not, without becoming a trespasser, suffer them to run at large 
upon the unenelosed lands of others, never prevailed in this 
State. There was not probably a principle of the common law 
so little suited to the actual condition of the territory of the 
State in its early settlement, and more illy adapted to the gen- 
eral understanding and unvarying habit and custom of the 
people ; and it is not reconcilable with the legislation in reference 
to estrays, and injuries to, and damages done by wandering do- 
mestic animals. “This legislation is founded upon the theory of 
the right of the owner to suffer them to run at large, protection 
to him in the exercise of the right, and subjection of him to 
liability for damage done by them only when they break a 
lawful enclosure.—Code of 1876, & S$ 1552-97. The owner can 
not be regarded as a trespasser, or as contributing to their in- 
jury, if he suffers them to go at large, and they “wander upon 
an unenclosed railroad. In turning them upon, or suffering 
them to go upon lands not enclosed, he is in the exercise of a 
lawful right ; and to demand of the company operating trains 
upon a track not enclosed to prevent them from wandering up- 
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on it, ordinary care and diligence to avoid injuries to them, is 
also his lawful right. The right is the same in character and 
degree, as his right to exact from any other landed proprietor, 
whose premises are not enclosed, the same duty, if the animals 
are found upon such premises. The company has the un- 
doubted right to the free, unmolested, exclusive use of the road, 
for the purposes to which it is appropriated, and, if under all the 
circumstances, ordinary and reasonable care and diligence are ex- 
ercised to avoid injury to animals found upon the road, the 
duty to which it is subject is performed, and for injuries wna- 
voidable it ean not be made liable.—Zeigler v. S. NV. PR. R. 
Co. 58 Ala. 594. 

Whether ordinary and reasonable care and diligence have been 
ina particular case observed, or whether they have been omitted, is 
generally a mixed question of law and of fact. When the facts 
are not disputed, and the deductions or inferences to be drawn 
from them are indisputable; or, if the standard and measure of 
duty are fixed and defined by law, and are the same under all cir- 
cumstances, the question is for the decision of the court, and 
not for the verdict of the jury. But if the facts are disputed, 
or, if not disputed, the existence of negligence is an inference, 
which, as mere matter of discretion and judgment, may or may 
not be drawn from them, the question must be submitted to 
the jury.—2 Thomp. on Negl. 1236-40. In I. & C. PR. R. 
C. v. Lyon, 62 Ala. 71, we held that it is negligence per se, 
negligence as matter of law, for a railroad company to run its 
train in the night-time, with a head-light not having sufficient 
capacity to cast light upon the track so that the engineer could 
perceive obstructions for the distance within which the train 
could be stopped. It was not intended to assert more than that 
it is the duty of railroad companies to employ the best ma- 
chinery and appliances which are in use, and the failure to em- 
ploy them, in view of the hazardous agencies they control, the 
datigers necessarily incidental, is a want of the care and dili- 
gence a man of ordinary prudence would observe. The omis- 
sion to provide them is a violation of the duty enjoined by law, 
and if there be no more in the particular case than the omission 
and consequent injury, the court may, as matter of law, declare 
there is actionable negligence. The proposition must, however, 
be accepted with limitations and qualifications; from unknown 
‘auses, the machinery and appliances may, in the course of 
travel, become defective, or natural causes may intervene which 
render it inefticient; the train can not be expected to stop on 
the track. The stoppage may involve more of peril than its 
continued running as the machinery will permit; and, if under 
such circumstances, reasonable care and diligence are observed, 
negligence could not be imputed. If it were true, that from 
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fog, or from driving rains or snow, the light cast from a proper 
head-light was obscured, the running of the train with reasona- 
ble care in view of that circumstance could not be deemed neg- 
ligent. This, however, is an inquiry the. instruction does not 
involve. The dark, cloudy night, and the dense fog were, as 
the evidence of the defendant tended to show, the causes ob- 
securing the light, and not any defect in, or insufticiency of the 
head-light. The instruction proceeds upon the hypothesis that 
these causes did not exist, that it was a clear, starlight night, 
a phase of the case shown by the evidence of the plaintiff, and 
that the head-light was insufficient, and not such a light as the 
defendant was bound to provide, and the failure to provide a 
proper light was, under the circumstances, evidence of negli- 
gence for the consideration of the jury. The proposition that 
it is the duty of railroad companies to adopt the best pre- 
vautions against dangers which are in use, to procure and em- 
ploy good and safe machinery and appliances, such as are most 
in use, and approved by the skillful and experienced in the op- 
eration of trains and the management of railroads, and the 
omission of the duty, to say the least of it, is evidence of neg- 
ligence, can not be seriously controverted.—1 Thomp. on Neg]. 
495; F. & B. Turnpike Co. v. P. & T. R. R. Co. 54 Penn. 
St. 345. This is all the instruction, properly construed, can be 
regarded as asserting. 

Ve find no error in the record prejudicial to the appellant, 
and the judgment must be affirmed. 


Cohen v. Coleman. 


Summary Proceedings against County Treasurer for Failure 
to pay Claim against the County. 


1. Summary judgment against county treasurer for failing to pay al- 
lowed claim ; when motion insufficient.—The summary remedy against a 
county treasurer for failing to pay a claim against the county under the 
provisions of section 3395 of the Code, can only be maintained when the 
demand sued for is an ‘‘allowed claim *’ against the county; and hence, 
a motion which fails to aver that such claim had been allowed, is insuffi- 
cient on demurrer. 

2. Sheriff’s fees for summoning witnesses for defendants in State cases ; 
not a claim against the county.—A sheriff’s fees for summoning witnesses 
for insolvent defendants in criminal cases, being for services rendered 
for the defendants, are not a charge against the fine and forfeiture fund 
of the county. 


Apprat from Greene Cireuit Court. 
Tried before Hon. Samvet H. Sprorr. 
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This was a motion for a summary judgment, under the stat- 
ute, by Benjamin Cohen against C harles Coleman, as treasurer 
of Greene county, the grounds of which are sufficiently stated 
in the opinion. The defendant interposed a demurrer to the 
motion, which was sustained by the court; and the plaintiff de- 
clining to plead further, a judgment was rendered for the de- 
fendant. That judgment is here assigned as error. 


Heap & Burier, for appellant. 
T. W. Coreman, and H. C. Tompkins, contra. 
(No briefs came to the hands of the reporter.) 


STONE, J.—The summary remedy invoked in this case 
against the county treasurer can only be maintained when the 
demand sued for is an “allowed claim” against the county. 
Code of 1876, § 3395. The motion, taking the place of a com- 
plaint, failed to aver the claim sued on had been allowed, and 
therefore failed to aver any statutory ground of recov ery. The 
demurrer was rightly sustained.—2 Brick. Dig. 464, § 6 

In the first paragraph, or ground of the motion, the claim 
asserted consists of fees alleged to be due the sheriff for sum- 
moning witnesses for de fendants in State cases—the defendants 
being insolvent. Such services are rendered for the defend- 
ants, and must be paid for by them. They are not a charge 
against the tine and forfeiture fund. 

Afttirmed. 


Boothe v. King. 


Summary Proc eding against County Treasurer Sor Failure 
to pay Claim against County. 


1. Claim against county; when must be audited.—An order of the court 
of county commissioners, declaring a named person a pauper, and allow- 
ing for her support a designated sum per month, “* pay able monthly out 
of any money in the treasury not otherwise appropriated,”’ but not des- 
ignating, or contracting with any particular person therefor, does not au- 
thorize the judge of probate to draw his warrant on the county treasurer 
in payment of a claim for the support of sach pauper, at the rate speci- 
fied in the order, in favor of the party rendering the service; but before 
such order ean legally be drawn, the claim must be audited and allowed 
by the court of county commissioners. 

2. Warrant of judge of probate; when not an audited and allowed claim 
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against the county.—Hence, a warrant drawn by the judge of probate, un- 
der such order, for the support of the pauper, before the claim therefor 
has been audited and allowed by the court of county commissioners, will 
not support a summary proceeding under the statute (Code, § 3395) 
against the county treasurer for failing to pay it as an allowed claim against 
the county. 


Aprrat from Coffee Cirenit Court. 

Tried before Hon. H. D. Crayvron. 

The nature of this proceeding and the evidence introduced 
on the trial are sufticiently stated in the opinion. The court 
refused plaintiff's motion on the evidence, and he excepted. 
This ruling is here assigned as error. 

W. D. Roserts, for appellant. (No brief came to the hands 
of the reporter.) 


Garpner & Winey, contra, cited Speed v. Cocke, 57 Ala. 209. 


STONE, J.—The present suit was instituted by motion 
against the county treasurer and his sureties, under § 3395 of 
the Code of 1876. The foundation of the suit was an order 
on the minutes of the court of county commissioners, in the 
following form: 

“Commissioners Court, Regular Term, February 18th, 1867. 
It is ordered by the court that Mrs. Jane Boothe’s granddangh- 
ter, Dink Ruggs, be declared a pauper, and allowed eight dol- 
lars per month, payable monthly, out of any moneys in the 
treasury not otherwise appropriated.” 

The moveant then read in evidence a paper in the following 
form: 

* Commissioners Court, Regular Term, February 18th, 1867. 
It is ordered by the court that the county treasurer pay Mrs. 
Jane Boothe sixty-four dollars for support of her granddaugh- 
ter, Dink Ruggs, from June 15th, 1870, to February 15th, 
1871, out of any money in the treasury not otherwise appropri- 
ated. Issued from standing order. Issued February 20th, 1871. 

[Signed | B. M. Werks, 
Judge of Probate.” 
Indorsed : 

“Registered in book No. 2, page 60, No. 2291—amount 
$64. February 20th, 1871. 

[Signed ] J. J. Warren, 
County Treasurer.” 

The paper last above copied, we suppose, was relied on to 
prove the claim had been audited and allowed. It will be ob- 
served it has two dates. The one at the head, February 18th, 1867, 
is the same as that of the original order of the court of county 
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commissioners, which declared Dink Ruggs a pauper, entitled 
to support at the rate of eight dollars per month. at the expense 
of the county. The last date, at the foot of the instrument, is 
February 20th, 1871. This purports to be the date on which 
the so-called warrant was issued, and we are satisfied that is its 
true date. Does it, then, purport to be a claim, audited and al- 
lowed by the court of county commissioners? We feel com- 
pelled to hold it does not. A claim to go before that court for 
audit, must be an existing claim—one for services, or other 
consideration previously rendered. For some purposes that 
court can, no doubt, contract prospectively; but even then, the 
claim should generally be audited and allowed before it is paid. 
See Speed v. Cocke, 57 Ala. 209; Parker v. Hubbard, 64 Ala. 
203. The order of February 18th, 1867, was not a contract. 
It did not bind the county to pay any particular person for support- 
ing the pauper, Dink Ruggs. It simply declared her a county pau- 
per, and determined the rate to be paid for her support. It 
did not designate by whom she should be supported. I could 
not then determine by whom she would be supported, for, it 
would seem, she was then, for the first time, declared a pauper. 
sefore the court of county commissioners could properly allow 
a claim for her support, it should have been shown she had been 
supported, by whom supported, and for what length of time. 
This is what is meant by auditing the claim, and this could not 
take place until after the services were rendered. As we under- 
stand the paper, claimed to be a warrant, it was and is nothing 
but the act of the judge of probate, based alone on the order 
the court made, February 18th, 1867. This, styled by the 
judge a “standing order,” was erroneously interpreted by him 
as giving him authority to issue the warrant. To authorize 
that, Mrs. Boothe’s claim should have been first audited and al- 
lowed by the court of county commissioners, which alone had 
authority in the premises.—Code of 1876, § 826; Palmer v. 
Fitts, 51 Ala. 489. 
There is no error in the record, and the judgment of the Cir- 
cuit Court is affirmed. 


Joseph v. Randolph. 
Action for Money had and received for Plaintiff’s Use. 


1. Right of transit through the State guaranteed to citizens by constitu- 
tion.—Under constitutional provisions, both State and Federal, every 











500 SUPREME COURT (Dec. Term, 
[Joseph v. Randolph. } 


citizen of the United States and of the several States of the Union has, 
as an attribute of personal liberty, the right of free egress from, and 
transit through the State, unless restrained by due course of law; and 
this right is subject only to such legislative regulations as may be im- 
posed by the exercise of the police power of the State, or as may re- 
motely affect it in the legitimate exercise of the power of State t aUXi ition. 

2. Constitutionality of statutes; how determined.—A statute is to be 
interpreted according to the intention of the legislature, apparent on its 
face, and its constitutionality must be determined by its natural and 
reasonable effect. 

3. Same; power of legislature to regulate constitutional right.—No 
principle of construction is sounder than the common-sense and cardinal 
rule, that ‘‘ what can not be done directly can not be done indirectly ;”’ 
and hence, a constitutional right, though subject to regulation, can not 
be destroyed, or impaired under the device or guise of being regulated. 

4. Act of January 22, 1879 (Pamph. Acts, 1879-80, p. 205), as amended 
by act of December 8th, 1880 (Pamph. Acts, 1880-1, p, 162), unconstitu- 
tional.—The act of January 22, 1879 (Pamph. Acts 1879-80, p. 205), as 
amended by act of December 8th, 1880 (Pamph. Acts, 1880-1, p. 162), 
providing that ‘‘no person, whether for himself or for other persons, 
shall be permitted to employ, engage, contract, or in any other way in- 
duce laborers to leave *’ the counties designated in the act, ‘* for the pur- 
pose of removing said laborers from this State, without first paying to 
each of said counties in which such person shall operate a license tax of 
two hundred and fifty dollars, such license tax to be collected as other 
license taxes,”’ etc., and declaring a violation of its provisions a misde- 
meanor, being an indirect tax upon the citizen’s right of free egress from 
the State, and operating to hinder the exercise of his personal liberty, 
and to seriously impair his right to emigrate, is violative of both the 
State and Federal constitutions, and is void. 

5. Same; can not be sustained as a legitimate exercise of the police 
power of the State.—Said act has none of the characteristics Of a law de- 
signed to provide regulations promotive of domestic order, morals, health, 
or safety, or kindred subjects, properly falling within the purview of 
domestic police ; and hence, it can not be sustained as a legitimate exer- 
cise of the police power of the State. 

6. Same; can not be sustained as a license tax.—Nor can the act be 
sustained as a statute designed to impose a mere occupation or business 
tax; because, on its face, and by its terms, a license is required for the 
doing of a single act, and not for carrying on a business or occupation. 


Apprat from the City Court of Montgomery. 

Tried before Hon. Tuomas M. Arrineron. 

This was an action by Thomas Joseph, jr., against Francis 
C. Randolph, to recover $250, which the plaintiff paid to the 
defendant, as judge of probate of Montgomery county, for a 
license under the provisions of an act, entitled “An act to 
amend an act to require a person who employs, or in any way 
engages laborers in the counties of Dallas, Perry and other 
counties therein named, for the purpose of removing said la- 
borers from the State, to pay a license tax, approved January 
22, 1879.” This amendatory act was approved December 8th, 
1880.—Pamph. Acts, 1880-1, p. 162. The complaint sets out 
at length the facts on which the recovery is claimed, showing a 


payment under protest, and after the defendant’s arrest for a 
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violation of the provisions of the act; but, in as much as the 
only question discussed by counsel, or considered by the court, 
is the constitutionality of the act under which the payment was 
made, it is unnecessary to state more fully the averments of the 
complaint. The defendant interposed a demurrer to the com- 
plaint, which was sustained. by the City Court; and the 
plaintiff declining to amend, fudgment final on the demurrer 
was rendered for the defendant. 

The ruling of the court on the demurrer is here assigned as 
error. 


Tuos. G. Jones, and J. M. Farxner, for appellant.—(1) The 
tax, which is ealled a license, is not a tax or license on the occu- 
pation or business. An act (p. 255, Acts 1876-7) approved 
January 30th, 1876, had already imposed such tax. The later 
act is aimed at the act of hiring. with a view to removal 
abroad. There is no doubt of this when the two acts are taken 
together. The test is the ordinary and practical resv/t of the 
statute.— Henderson v. Mayor, 92 U. S. 268. (2) This is a 
vicious species of class legislation. A man’s right to labor for 
subsistence is a natural right, and amply protected by the De- 
claration of Rights. The right to make a contract to labor, is 
essential to the right to labor; and the constitution expressly 
recognizes the right to labor where one pleases, in giving the 
right to go where one pleases.—Declaration of Rights, § 37. 
It takes ¢wo to make a contract. The burden of $250 on one 
party’s right to contract, necessarily operates on the contract 
itself. The State in this ease charges as much for the right to 
make the contract as any unskilled laborer can earn in a year. 
Its inevitable effect is to tax the right to contract out of exist- 
ence. The legislature can only regulate, it can not destroy a 
right given by the constitution or protected by it, and can not 
accomplish by indirection what it can not do directly.—/ai- 
road Co. v. Morris, 65 Ala. 200. A license for sale of goods, 
isin effect a tax on the goods themselves.— Welton v. Missouri, 
91 U.S. 275. Soa license on the sale of dabor, is a tax on the 
laborer himself.—A/my v. California, 24 Howard, 173; 
12 Ala. 178; 92 U.S. 270. This act singles out laborers alone, 
of all other persons in the State, who contract to render ser- 
vices, and puts an iniquitous burden on them, when the rest of 
the people of the State, similarly situated, are left entirely 
free. There is neither necessity, reason nor justice in the im- 
position. It can not be justified as the exercise of police 
power, since the act does not contain a single regulation look- 
ing to the peace, morals, welfare or safety of either the com- 
munity or of the emigrants. It is a naked attempt to tax a 
constitutional right out of existence.—Ling Sing v. Wash- 
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burn, 20 California, 579. If the legislature may put this 
burden on the laborer for the mere making of a contract for 
his labor, it may do it as to all whe furnish him food, raiment 
or shelter, and in the end degrade and outlaw him. Under the 
constitution, and the framework of our government, all must 
be equal in the exercise of fundamental constitutional rights. 
If a class can be regulated differently from the rest of the 
community, there must be a necessity, a reason, to justify it. 
Cooley Con. Lim. § 393; Ee Parte Dorsey, 7 Porter, 361. 
The only test for determining who constitute the class upon all 
of whom this special law must operate to be constitutional, 
is whether the individual rights and duties, in connection with 
the subject-matter, regardless of the name or classification 
given, fairly bring them within the reasons which justify the 
yassage of the law. If it were otherwise, there would be no 
fimit to the power to oppress by class legislation; and there 
might be as many classes and, consequent class distinctions, as 
the legislative vocabulary could find terms in which to name 
them. Rights and privileges can not be allowed certain indi- 
viduals, and denied to others similarly situated, merely because 
the legislature chooses to classify them by different names. 
The nature of the act forbidden or permitted; its subject- 
matter; its legal quality; the consequences and persons’ con- 
nection therewith, must fix and determine the c/vss which may 
be governed by special law, different from that applicable to 
the community at large. The legislature can not discriminate 
between persons, simply by calling them by different names. 
Railroad Co. v. Morris, 65 Ala. 200; W ‘ally v. Kennedy, 
2 Yerger, 554; Holden v James, 11 Mass. 396; 12 Bush. 
(Ky.) 110; 1 Curtis, 327. The fundamental rights of an Ala- 
a Bog no valid police regulation being attempted, must be 
the same in every county ; otherwise rights and privileges of 
citizenship would be determined by counties. The legislature 
might as well attempt to declare that any person who contracted 
with a daborer to edueate his child in Montgomery county, 
should be taxed fifty dollars, and no tax should be required for 
contracting to do the same service for him in J/adison county, 
as to uphold this act. (3) This act impairs the right of the 
citizen to emigrate. Contracts to labor in another State are the 
ordinary and usual modes for a laborer’s obtaining means to 
move.—Code, $$ 1750-1755. The taxis a prohibition. It pre- 
vents advances to enable him to leave, on the faith of his 
promise to labor in his new home. Its purpose is to make the 
laborer a mere thing—a fixture to the soil. It is in the very 
teeth of the Declaration of Rights, § 31. An Alabamian is 
thereby a citizen of the United States, and, as such citizen, can 
not be taxed for moving from one State into another.—16 Wal- 
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lace, 80; Crandall v. Nevada, 6 Wallace, 36; Ward v. Mary- 
land, 12 Wallace, 430. It is established that no State can put 
a tax upon a carrier, because he transports freight from one 
State into another.—15 Wallace, 279. Hence, it can not tax 
the transporter for making such a contract, and a contract to 
emigrate is as fully protected as a contract to transport. The 
State can not interfere with it in this way.— Brown v. Mary- 
land, 4 Wheaton, 419; Crandall v. Ne ada, 6 Wallace, 36;91 U. 
S. 275. (4) The statute is also a violation ‘of the XIV Amend- 
ment of the Constitution of the United States. This point 
elaborately discussed, and the following cases cited in —— 
thereof: Baker v. Portland. 5 Saw. 566; State v. Clathorne, 
1 Meigs (Tenn.) 337; Ah Aow, v. Nunan, 5 Saw. 562; Re 
Ah tong, 3 Saw. 156: Welton v. Missouri, 91 U.S. 275. 


Suaver & Herenrson, contra.—(1) “The burden of proof 
is on him who asserts the unconstitutionality of a statute; and, 
unless it is clear that te legislature has transcended its au- 
thority, the courts will not interfere.’—Sadler v. Langham, 

Ala. 311. (2) It is settled in this State that there are no 
limits to the legislative power of the General Assembly, save 
such as are imposed by the State or Federal constitutions. 
Dorman v. The State, 34 Ala. 216. (3) It is claimed that the 
act under consideration “ ¢mpa‘rs the right of the citizen to 
emigrate.” If this be true, then every regulation of a consti- 
tutional right is an impairment of it. The inhibition is against 
a prohibition of the right, and not against a regulation thereof. 
To regulate is not to prohibit; and the right to regulate the 
exercise of a right is universally conceded. (4) The act is not 
class legislation. It does not directly affect the laborer; and 
its uperation upon the right of the laborer to hire or make con- 
ag ts is merely remote and éndirect.—See ¢ ‘ity of New York 

Miln, 11 Peters, 102; Slaughter Tlouse Cases, 16 Wall. 

“ 63. And the act is public in its object. Such laws may, 
unless express constitutional provision forbids, be either general 
or local in their application, and may embrace one or many 
subjects, and may extend to all citizens, or be confined to par- 
ticular classes.—Cooley’s Cons. Lim. (4th Ed.) pp. 488-9. 
(5) The counties embraced in the act are dependent for the 
most part on agriculture. About the time the act in question 
Was passed, as this court will judicially know, what was known 
as the “ Kansas Exodus” movement was going on among the 
agricultural laborers of this section ; and, in addition to” this, 
then and ever since, contractors on numerous railroads, in pro- 
cess of construction out of the State, were and have been en- 
gaged in hiring such laborers in those counties mentioned in 
the act, and taking them off plantations and from other indus- 
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tries, and carrying them out of the State, thus endangering the 
farming interests. This is the reason of, and hence arose the 
neces sity for the statute. As to whether there exists a reason 
or public necessity for a law, the legislature is the sole and 
— judge.—Dorman v. State, 34 Ala. 235; Mayor 

Yuille, 3 Ala. 143; Cooley on Cons. Lim., p. 129. (6) The 
ed is a legitimate exercise of the police power of the State. 
Following authorities cited and discussed on this point: Thorpe 
o. R. & B. R. R. Co., 27 Vt. 149; 2 Kent’s Com. 340; Pas- 
senger Cases, 7 How. 283; Re Ah Fong, 3 Saw. 154; Code of 
1876, $ 4325. (7) The act is not violative of the XIV Amend- 
ment or any other provisions of the constitution of the United 
States. Following cases cited and discussed (n arguendo: 
Cooley’s Con. Lim. p. 715; License Cases, 5 How. 504; Pas- 
senger Cases, 7 How. 283; Slaughter Hlouse Cases, 16 Wall. 
36: License Tax Cases, 5 Wall. 471: Crandall v. Nevada, 
6 Wall. 35. (8) The power of the State to tax, control, or 
regulate any business carried on within its boundaries, is recog- 
nized by the acts of Congress, and sustained by all the authori- 
ties.— License Tux Cases, 5 Wall. 462. 


SOMERVILLE, J.—The question presented for decision is 
a constitutional one, involving the validity of an act of the 
General Assembly of this State, entitled * An Act to require 
a person who employs, or in any way engages laborers in the 
counties of Dallas, Perry,” and other counties therein named, 
66 for the purpose of removing said laborers Trom the State, to 
pay a license tax ;” which act, as originally approved on Janu- 
ary 22, 1879, designated the amount of such license at one 
hundred dollars.—Acts 1873-9, p. 205. It was amended De- 
cember 8, 1880, so as to increase this license to two hundred 
and fifty dollars.—Acts 1880-81, p. 162. 

It provides that “no person, whether for himself or for 
other persons, shall be permitted to employ, engage, contract, or 
in any other way induce laborers to leave the counties of Dallas, 
Perry, . . Montgomery . ._ for the purpose of removing 
said ‘laborere from. this State, without first paying to each of 
said counties in which such person shall so operate a license 
tax of two hundred and fifty dollars, such license tax to be 
collected as other license taxes,” ete. 

It is insisted, among other things, that the plain intent and 
‘natural effect of this statute is to tax, by indirection, the con- 
stitutional right of the citizen to have free egress, at all season- 
able times , by emigration from the State. If this view be 
correct, it is clear that the validity of the act can not be 
sustained. 


There can be no denial of the general proposition that every 
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citizen of the United States, and every citizen of each State 
of the Union, as an attribute of personal liberty, has the right, 
ordinarily, of free transit from, or through the territory of any 
State. This freedom of egress or ingress is guaranteed to all 
by the clearest implications of the Federal, as well as of the 
State constitution. It has been said that even in England, 
whence our system of jurisprudence was derived, the right to 
personal liberty did not depend on any express statute, but “it 
was the birthright of every freeman.”—Cooley’s Const. Lim. 
342. This right was said ‘by Sir William Mtachatene to con- 
sist in “the power of locomotion, of changing situation, or of 
moving one’s person to whatsoever place one’s inclination may 
direct, w ithout imprisonment or restraint, unless by due process 
of law.”—1 Bl. Com. 134. For its summary vindication, when 
illegally molested, the writ of Aabeas corpus had its origin, and 
was established with magna charta.—Hurd on Habeas Cor- 
pus, 143. . 

This liberty of inter-state transit, thus based on the assertion 
of personal liberty, is referable to many clauses of the Federal 
constitution. In Ward v. Maryland, 12 Wall. 418, 430, it 
was classed by Mr. Justice Ciirrorp as one of * the priv ileges 
and ¢mmunities of the citizens of the several States,” guar- 
anteed to the citizens of each State by Art. 1V., See. 2 of the 
constitution Ae the United States. In the Passenger Cases, 
7 How. (U. 8.) 283, it was recognized by a majority of the 
Supeome te of the United States asa right protected by 
the commercial clause of the Federal constitution from hostile 
State legislation, and its existence was admitted by all, and de- 
nied by none. Mr. Justice Wayne said that no State had the 
right “to tax a foreigner or person for coming into one of the 
United States.” “Phat,” he continued, * would be a tax or 
revenue act, in the nature of a regulation of commerce acting 
upon navigation,” and as such he thought it violative of the 
Federal constitution.--- Passenger brgens. supra, 420. In Cran- 
dall v. State of Nevada, 6 W all. 35, the entire court concurred 
in the view, that a capitation tax of one dollar, imposed by op 
legislature of Nevada upon every person leaving the State, as a 
passenger by railroad, stage-coach or other mode of conv ey vanee, 
was unconstitutional and void. The reason was, that it in- 
fringed the unquestionable right of every citizen to have free 
ingress and egress, ¢o and from and through the States and 
Territories composing a common general gov ernment—a right 
fully recognized by all the judges as having an undoubted ex- 
istence, although they differed as to the particular g ground upon 
which it could be rested.—Rorer on Inter-State Law, 315. 

Our present State constitution contains an obvious recogni- 
tion of the right under discussion in the declaration, that “ em7- 
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gration shall not be prohibited,” and in the fundamental maxim 
that “all men are endowed by their Creator with certain in- 
alienable rights, among which are “/ife, liberty % and the pur- 
suit of happiness. Const. 1875, Deel. Rights, $$ 1, 31. 

The right of every citizen, or person to. enjoy free egress 
from, or ‘transit through the State, is, in our opinion, an un- 
doubted constitutional right. The framers of the Federal con- 
stitution clearly intended that personal intercourse between the 
States should be, so far as practicable, as free as the transit of 
the ocean, and as unembarrassed as the commerce of the public 
seas. It must, therefore, remain unfettered and free, subject 
only to such legislative regulation as may be imposed by the 
exercise of the police power of the States, or as it may be re- 
motely affected by the legitimate exercise of the power of 
State tavation. Let us examine this act, so as to test it in the 
light of these two considerations. 

A legislative act is to be interpreted according to the inten- 
tion of the legislature apparent on its face. So the purpose 
and constitutionality of a statute, in whatever language it may 
be framed, “must be determined by its natural and reasonable 
effect.’ — Ih nderson v. Mayor, he., New York, 92 U.S. 259; 
Chy Lung v. Freeman, Ib. 275. 

Construing the statute now under consideration according to 
this rule, it can scarcely be sustained as an exercise of the police 
power of the State. This power is generally said to extend to 
making regulations promotive of domestic order, morals, health 
and safety, having its just foundation in the public right of self- 
defense, and its origin in the maxim, Ste utere tuo ut alienum non 
ledas.— Thorpe ». The Rutland, &e.. R. R. Co. 27 Vt. 149; 
The Amer. Union Tel. Co. v. The Western Union Tel. Co., 67 
Ala. 26. This act has none of the characteristics of a law de- 
signed to regulate these or kindred subjects, which properly fall 
within the purview of domestic police. There can be nothing 
80 injurious or offe nsive in the act of hiri ing a single unem- 
ployed laborer, Jor one’s service, as to require police regulation 
by the State. 

Nor, very manifestly, is this statute designed to impose a 
mere occupation or business tax, which is always done either for 
pe of revenue, or of police regulation.—Cooley’s Const. 

im. 596, (Sth Ed.) p. 743. Under the general law, ~ are 
required only of such persons as engage in and carry on the 
business of certain vocations, professions and employments. 
Code, 1876, § 490. Single acts are not licensed, but only a 
series of acts prosecuted with the intention of “ reaping a profit 
or making a livelihood.”—//arris’ case, 50 Ala. 127; Weil's 
case, 5 2 Ala. 19. Besides, an act for this purpose was mani- 
festly fruitless, as one already existed, imposing a license tax 
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of one hundred dollars upon all persons undertaking “to act 
as an emigration agent,” in the county of Montgomery, and 
other counties designated, which had been in force about two 
years when the statute in question was enacted.—Acts 1876-7, 
p. 225. If we could see that the legislative purpose was merely 
to impose a license tax upon persons engaged in the business or 
occupation of hiring persons to leave the State, we would not 
be justitied in declaring the law violative of the constitution, 
because it ¢ncidentally affected the right of free egress from 
the State. A constitutional right is often affected in this way 
by the taxing power, without a repugnaney which will vitiate 
the tax. In Osborne v. Mobile, 16 Wall. 479, it was accord- 
ingly held that an annual license tax imposed by the city of 
Mobile on an express company, engaged in that city in carry- 
ing on an inter-state commerce, was not repugnant to the con- 
stitution asa regulation of commerce. So a tax imposed by 
the legislature of Pennsylvania upon the gross receipts of rail- 
road and canal companies, doing business between that and 
other States, has been sustained as a proper exercise of the tax- 
ing power. Tae on Railway Gross Receipts Case, 
15 Wall. 284. 

A constitutional right, however, conferred by the Federal 
constitution, as such, can not be taxed by the States, either di- 
rectly or indirectly, because the power to tax carries with it 
the power to defeat and render useless, if not to destroy. 
Pollard wv. State, 65 Ala. 628: Me ‘Cullough v. Mar yland, 
6 Wheat. 316. A law, as we have ‘seen, would certainly be 
void which exacted tribute of a citizen as the price of crossing 
a State line. Does the license in question operate manifestly 
as a tax, by indirection, upon the right of the citizen to leave 
the State, or does it so burden this right as to effectually im- 
pair it? No principle of construction is sounder than the 
common sense and cardinal rule, that “ what can not be done 
directly can not be done indirectly.°—e Parte Hardy, 
68 Ala. 303; Cummings v. Missouri, 4 Wall. 277. If the 
law should act upon any other theory, it would subject itself to 
the just challenge of catching at shadows and not substances. 
Hence, a constitutional right, thongh subject to regulation, 
“ean not be impaired, or destroyed, under the device or guise 
of being regulated.”— South & North Ala. R. PP. Co. v. Mor- 
ris, 6D Ala. "193. 

It is easy to see the application of this principle in constru- 
ing the statute now under review. Every person, including 
every laborer, has the right of egress from the State—the right 
to emigrate at his option, and in the unobstructed exercise of 
his free will. He has, therefore, the clear right to contract to 
exercise such right, because it may become a neces sary and 
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only means of its successful exercise. If the right itself exists 
and is lawful, it can not become unlawful to agree to exercise it. 

It may be said, however, that no license is required of the 
laborer to contract, but only of any one else to contract with 
him. The fallacy of the suggestion is patent, as it requires at 
least two parties to every contract. A law forbidding the 
purchase of any commodity is in effect a law to prohibit its 
sale. In Brown v. Maryland, 12 Wheat. 419, it was said that 
a tax on the sale of an article, imported for sale, was a tax on 
the article itself. So it was decided in Welton v. State of 
Missouri, 91 U.S. 275, that a license tax required for the sale 
of goods was, in effect, a tax on the goods themselves. The 
license in that case was sought to be sustained as a tax upon a 
ealling or oceupation. In like manner a tax upon passenger 
varriers of a specific sum for each passenger transported has 
been adjudged to be a tax upon the passengers.— Passenger 
Cases, T How. (U. 8.) 283; Crandall v. Nevada, 6 Wall. 35. 

The legislative intent then is plain upon the face of the act. 
Its purpose is to prevent free egress of laborers, from the 
counties designated, out of the State. There is no tax upon 
the right of hiring or inducing thei to go elsewhere. But a 
tax of two hundred and fifty dollars, in the form of a license, 
is exacted of every one who makes a contract with a laborer, 
or otherwise offers him an inducement to ljeave the State, 
whether for the service of the particular employer or hirer, or 
for that of other persons. The license required might thus 
amount to twice or three times the annual value of the hire- 
ling’s labor. It requires no great draft upon judicial knowl- 
edge to declare that such a tax 7s én its nature prohibitory, and 
its natural effect, pursuant to its obvious purpose, is to seriously 
clog and impair the laborer’s right of free emigration.—Zx 
Parte Burnett, 30 Ala. 461. 

Construing the act under consideration by the test of these 
principles, we do not see how it can be sustained. It must be 
pronounced void as an indirect tax upon the citizen’s right of 
free egress from the State, operating to hinder the exercise of 
his personal liberty, and seriously impair his freedom of emi- 
gration.— Webber v. Virginia, 103 U.S. 344; Vines v. State, 
67 Ala. 73; Passenger Cases, supra. 

There are other objections urged to this act besides the one 
we have above considered. It is ably assailed as a species of 
vicious class legislation, applicable alone to laborers and to no 
other persons in the community. It is also attacked as being 
repugnant to the Fourteenth Amendment of the Federal Con- 
stitution, the ground of objection being that it is a denial by 
the State to laborers, as a class, of “the egual protection of the 


laws.” What force there may be in these objections we need 
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not consider, as it is rendered entirely unnecessary in view of 
the conclusion to which*we have come, pronouncing the law 
void for other and distinct reasons. 
The judgment of the City Court is reversed, and the cause 


remanded for further proceedings i in accordance with the views 
expressed in this opinion. 


Seals v. Edmondson. 


Action against Warehouseman for Loss of Cotton destroyed 
by Fire. 


1. Warehousemen; duty and liability. —Warehousemen, being of the 
class of bailees known as paid agents, exercising private employments, 
their liability and relation are essentially different trom those of common 
carriers; their duty is to bring to the business in which they are em- 
ployed reasonable skill and diligence, and they are answerable only for 
ordinary negligence, and may, by special contract, enlarge or narrow 
their liability as defined by law, except for losses caused by or through 
their own fraud. 

2. Same; when negligence impute d.—The general rule is, that if a 
bailee of goods, liable only for losses occurring from his negligence, upon 
demand made, fails to re-deliver them, or does not account for a failure 
to make delivery, prima facie, negligence will be imputed to him; and 
the burden of proving a loss without the want of ordinary care is devolved 
upon him. 

3.¢ Same; when burden of proof on bailor to show negligence.—But 
whale, as in this case, there is a full explanation of the failure to deliver 
on demand, and it is shown that the goods were lost by a cause not in- 
volving the bailee in liability, as by tire, the attending circumstances be- 
ing known to the bailor before demand, and the demand being merely 
formal, it can not be presumed from the failure to deliver that the bailee 
has been wanting in care, or has been negligent, and his negligence was 
the proximate cause of the loss; and hence, upon the bailor, in a suit by 
him for damages resulting from the loss, rests the burden of offering 
some evidence tending to show that the defendant has been guilty of 
negligence, causing or contributing to the destruction of the g — 

4. Same; measure of duty and liability not affected by care taken of 
their own property similar ly situated. —The liability of a warehouseman, 
for the safe care and custody of goods intrusted to his keeping, is not de- 
termined by the degree of care and diligence which he in fact bestows 
on his own goods similarly situated. Whether he is very careless and 
indifferent about his own goods, or is very prudent and diligent, in either 

case, the measure of his duty is, to bestow reasonable skill and ordinary 
dilige ‘nce in regard to the property intrusted to his custody, to do all that 
men of ordinary prudence would do under like circumstances. 

5. Relevancy of evidence; ei ral rule as to.—The general rule in re- 
gard to the relevancy of evidence is, that no fact or circumstance ought 
to be received, which has not a direct tendency to the proof or disproof 
of the matters in issue; and hence, facts and circumstances which, when 
proved, are incapable of affording any reasonable presumption or infer- 
ence touching the issues, ought to be excluded. If, however, it is ap- 
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parent that the fact or circumstance has a tendency to elucidate the 
issue, however weak and inconclusive it may be of itself, evidence of it 
ought to be received, and its weight or sufficiency submitted to the jury 
under proper instructions from the court. 

6. Warehousemen; what not admissible as evidence of negligence.—In 
an action against a warehouseman to recover damages for cotton stored 
and destroyed by fire, it being shown that the warehouse, a brick struc- 
ture without a roof, located in the city of Eufaula, was burned, with the 
cotton stored therein, on Christmas night, and that the city authorities 
had previously refused to prohibit the explosion of crackers and like 
fireworks on the streets during the Christmas holidays, the plaintiff, after 
proof of facts tending to show that the explosion of such fireworks 
caused the burning of the warehouse and cotton, offered evidence that 
the defendant owned about seven hundred and fifty bales of the cotton 
stored in the warehouse, which was insured, and that, on the day before 
the fire, he obtained additional insurance on his cotton for three days 
only,—held, that the offered evidence was irrelevant and inadmissible, 
and that the primary court properly refused to allow it to go to the jury. 

7. Same; usage as to employment of watchman ; when admissible.—In 
such case, the particular.want of diligence imputed to the defendant be- 
ing the neglect on his part to employ a watchman to guard against the 
danger of fire in the night time, and especially during the nights when 
fireworks were exploded on the streets, evidence that the warehouse had 
been used for the storage of cotton for many years by a former owner, 
and that during the time of such use fireworks had been exploded in the 
streets, and a watchman had not been employed to guard or protect it, 
is competent, as tending to show that the defendant had exercised com- 
mon or ordinary diligence. 

8. Opinion of witness as to combustibility of cotton; when admissible. 
A witness, who is conversant with, and has had peculiar opportunities of 
observing, cotton, its nature and quality, and its liability to catch tire and 
burn, may express his opinion, in a case in which such opinion is rele- 
vant to the issues, that it a blazing missile, or a burning coal is applied 
to cotton, the cotton would thereby be fired immediately, and would burn 
with such rapidity that its extinguishment would be improbable, if not 
impossible. 


Arpeat from Barbour Circuit Court. 

Tried before Hon. H. D. Crayton. 

This was a suit by David M. Seals against R. Q. Edmondson, 
to recover damages for the loss of twelve bales of cotton, which 
the plaintiff had stored with the defendant as a warehouseman, 
at a stipulated rate of storage, and which were destroyed by 
fire, on the night of 25th December, 1880, by reason of the 
alleged negligence and want of proper care and diligence on 
the part of the defendant. The defendant pleaded (1) the gen- 
eral issue; (2) “that by the contract under which the plaintiff 
stored the cotton, mentioned in the complaint, in defendant’s 
warehouse, it was stipulated that said defendant was not to be 
responsible for the loss of said cotton by acts of Providence, or 
by fire, and that the said cotton was consumed by an accidental 
fire, for which defendant was in no way responsible ;” and (3) 
the same facts as are alleged in the second plea, except the 
words, “for which defendant was in no way responsible,” are 
omitted. A demurrer was interposed to the third plea, but it 
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does not appear that it was passed on in the lower court. The 
trial was had on issue joined on the foregoing pleas, as appears 
from the judgment-entry, and resulted in a verdict and judg- 
ment for the defendant. 

The plaintiff reserved several exceptions to the rulings of the 
court on the admissibility of evidence, and also to the giving, 
at the request of the defendant, of the following charge: “ The 
question in this case is not what Edmondson, the defendant, 
might have done to prevent the fire, or to put out the fire, but 
the question is, did Edmondson fail to do anything which or- 
dinary care required of him.” The facts disclosed by the 
evidence, and the exceptions reserved in reference thereto, are 
sutticiently stated in the opinion. 

The rulings of the Circuit Court on questions of evidence, 
and the charge given at defendant’s request, are here assigned 
as error. 


Warts & Sons, for appellant, cited Story on Bailments, 
S$ 444, 549, 549a; Wharton on Neg., $$ 47-50, 569, 573, 576; 
Hatchett v. Gibson, 13 Ala. 587; Hopkins v. M. & O. R. R. 
Co., 41 Ala. 486; Hailey v. Falconer, 32 Ala. 536; 1 Brick. 
Dig. p. 809, $$ 81-2; Johnson v. State, 17 Ala. 618; Harrell 
v. Mitchell, 61 Ala. 270; Spiva v. Stapleton, 38 Ala. 171; 
Weaver v. Ala. Coal Min. Co., 35 Ala. 176; Jones v. Fort, 
36 Ala. 449; Gilmer v. City Council, 26 Ala. 665, 


G. L. Comer, 8S. H. Dent and Pven & Merritt, contra, 
cited WV. G. R. R. Co. v. Prewitt, 46 Ala. 63; Ala. & Tenn. 
R. R. Co. v. Kidd,B5 Ala. 209; Story on Bailments, $$ 23, 31, 
62, 79, 450a, 456; Gibson v. Hatchett & Bro., 24 Ala. 201; 
S. C., 13 Ala. 587; Grey's Ee’r. v. Mobile Trade Co., 55 Ala. 
387, and authorities cited; Moore v. Mayor, 1 Stew. 284 ; Steele 
v. Townsend, 37 Ala. 247; Story on Bailments (8th Ed.), 
S$ 549a, 5495, 30-35. 


BRICKELL, C. J.—Warehousemen are of the class of bail- 
ees known as paid agents, exercising private employments, 
whose liability and relation is essentially different from that of 
common carriers. Their duty is to bring to the business in 
which they are employed reasonable skill and diligence, and 
they are answerable only for ordinary negligence.—Moore v. 
Mayor, 1 Stew. 284; Latchett v. Gibson, 13 Ala. 587; S. C., 
24 Ala. 201; Jones v. Hatchett, 14 Ala. 743. As they do not 
exercise a public employment; as they are at liberty to select 
their own customers, to accept only such business or service as 
they may choose, and to fix the measure of compensation to be 
paid for their services, they have the right by special contract 
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to enlarge or to narrow their liability as, in the absence of con- 
tract, it is detined by law.— Alexander v. Greene, 3 Hill, (N.Y.) 9. 
The only limitation upon the powers of such a bailee, to protect 
himself against losses occurring in the course of his employ- 
ment, seems to be, that he shall not stipulate for immunity from 
responsibility for his own fraud. ‘ For the law will not toler- 
ate such an indecency and immorality, as that a man shall con- 
tract to be safely dishonest. It, therefore, declares all such 
contracts utterly void; and holds the bailee liable, in the same 
manner and to the same extent, as if no such contract ever ex- 
isted.”—-Story on Bailments, § 32. 

Whether the receipts given. by the defendant, on the storage 
of the cotton, are to be deemed special contracts, and the clause 
found in them, “acts of Providence and tire excepted,” ought 
to be construed as a limitation of his liability, relieving him if 
losses occurred from these causes, unless he was guilty of fraud, 
thongh a want of ordinary diligence could be traced to him, 
does not appear to have been a matter of contention in the Cir- 
euit Court. The rulings of the court now assigned as error do 
not involve a consideration of the question. They seem to pro- 
ceed upon the supposition that he was liable for ordinary negli- 
gence; liable if he had not exercised that degree of diligence 
which would be exercised by men of common prudence engaged 
in the like business, and under like cireumstances. 

The general rule is, that if a bailee of goods, liable only for 
losses occurring from his negligence, upon demand made, fails to 
redeliver them, or does not account for a failure to make delivery, 
prima facie, negligence will be imputed to him; and the bur- 
den of proving a loss without the want of ordinary care, is de- 
volved upon him.—Schmidt ». Blood, 9 Wend. 268; Platt v. 
Hibbard, 7 Cowen, 500, note a; Cass v. Boston & Lowell PR. 
R. Co., 14 Allen, 443; Claflin v. Meyer, 75 N. Y. 260. The 
rule is founded upon necessity, and upon the presumption that 
a party who from his situation must have peculiar, if not ex- 
elusive knowledge of facts, if they exist, is best able to prove 
them. If the bailee, in whose possession and under whose care 
and control goods are, will not account for the refusal or failure 
to deliver them on demand of his principal, it is not a violent 
presumption, that he has wrongfully converted, or wrongfully 
retains them. Or if there was injury to, or loss of them dur- 
ing his possession, it is for him to show the circumstances, ac- 
quitting himself of a want of the care in keeping them it was his 
duty to bestow. (But where, as in the present case, there is full 
explanation of the failure to deliver on demand, and it is shown 
that the goods have been lost by a cause not involving him in 
liability, as by fire, or by theft, or by the violence of natire, it 
can not be justly pronounced that he has been wanting in care 
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—that he has been negligent, and his negligence was the prox- 
imate cause of the loss.}Claflin v. Meyer, supra; Lamb ». 
Camden & Amboy R. Ri Co., 46 N.Y. 271. But, as is ob- 
served in Claflin v. Meyer, supra, it must not be understood 
that a warehouseman or other bailee, bound to the duty of taking 
care of and delivering goods, can excuse a failure or refusal to 
deliver, or impose upon his principal any necessity of proof, by 
merely alleging as an excuse that they have been lost by causes 
which relieve him from liability, if he has not been negligent. 
The fact of the loss from such causes must appear with reason- 
able certainty, or his fa‘lure to deliver will be regarded as prima 
Face evidence of negligence. 

It is in the light of these principles the questions arising in 
this case must be examined and decided. The loss of the cot- 
ton by fire, and the attending circumstances were known to 
the plaintiff before the demand for delivery, and the demand 
was merely formal; compliance with it was not expected, and 
was known to be impossible. Upon the plaintiff, therefore, 
rested the burden of offering some evidence tending to show 
that the defendant had been guilty of negligence, had been 
wanting in the care a prudent man in like circumstances would 
have taken of his own property, which caused or contributed 
to the destruction of the cotton. Having shown that the ware- 
house, a brick structure without a roof, was located in the city 
of Eufaula, and was burned with the cotton stored therein on 
the night of December 25th, 1880, the authorities of the city 
having refused to prohibit the explosion of crackers and like 
fireworks in the streets during the Christmas holidays, offered 
some evidence having a tendency to show that such explosions 
caused the burning of the warehouse and cotton. In this con- 
nection, evidence was offered that the defendant owned about 
seven hundred and fifty bales of the cotton stored in the ware- 
house, and had it covered by insurance; and on the day before 
the burning, he obtained additional insurance for three days 
only. The rejection of this evidence, on the objection of the 
defendant, forms the matter of the first and second exceptions. 

The general rule in regard to the relevancy of evidence is, 
that no fact or circumstance ought to be received which has not 
a direct tendency to the proof or disproof of the matters in is- 
sue. Facts and circumstances, which, when proved, are inca- 
pable of affording any reasonable presumption or inference 
touching the issues, ought to be excluded. They serve to dis- 
tract and divert the attention of the jury from the material 
facts and from the real issues, and lead to uncertainty and inse- 
eurity in the administration of justice— Magee v. Billingsley, 
3 Ala. 679; Governor v. Campbell, 17 Ala. 566. On the other 
hand, if it is apparent the fact or circumstance has a tendency 
33 
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to elucidate the issne, however weak and inconclusive it may 
be of itself, evidence of it ought to be received, and its sufh- 
ciency or weight submitted to the jury under proper instrue- 
tions from the court.—1 Brick. Dig. 808—9, $$ 77-82. The in- 
quiry is, whether this evidence was pertinent and had a tend- 
ency to show negligence ora want of ordinary diligence in taking 
care of the cotton, and protecting it from the danger of de- 
struction by fire. 

The argument in support of the relevancy of these facts is, 
that it indicates the apprehensiveness of the defendant that 
there was danger of loss or destruetion by tire of goods stored 
in his warehouse, and the inference to be drawn is, that such 
apprehension required he should exercise a higher degree of 
diligence than would have been necessary if he had not indulged 
them. The duty of a bailee is dictated and measured by cir- 
cumstances, and varies with them, of necessity. That which 
would be reasonable diligence at one time, in one locality, in 
the absence of impending danger, might at another time, in 
another locality, and in the presence of danger, become mere 
recklessness. The existence or standard of negligence or dili- 
gence is not, however, the degree of care which he may exer- 
cise in reference to his own property; nor is the presence or 
absence of hazards or perils to be determined by inquiring into 
indifference to them, or fearfulness or apprehensiveness of them. 
His power over his own property, the care which he employs 
in guarding it, is a matter about which he may exercise his own 
discretion, so long as he works no injury to the property of 
others—he may be indifferent or reckless, or he may exercise 
the highest prudence, and employ all proper and legal means 
to indemnify himself, if loss should occur. The measure of his 
duty is, to bestow reasonable skill and ordinary diligence in re- 
gard to the property entrusted to his custody—doing all that 
men of ordinary prudence would do under like circumstances, 
without regard to the care he may exert for himself. The in- 
surance of his own cotton justified only the inference, that he 
preferred paying the premiums, rather than take upon himself the 
exclusive risk of its loss—that, in regard to his own interests, 
he exercised the highest degree of care and prudence. The 
plaintiff, to whom all the facts were known, could have been 
equally careful, and covered his cotton with insurance. For 
him, the defendant had no authority, without special instrue- 
tions, to effect insurance. And if such instructions were given 
and were not obeyed, the liability of the defendant, if a loss 
occurred, would not have been for negligence as a bailee, but 
for the disobedience of instructions it was a duty to follow. If 
it be assumed, that the defendant was induced to take additional 
insurance for three days, because of his apprehensiveness of in- 
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creased danger from loss by fire during that period, we repeat, 
it is not by inquiring into his apprehensions or fears, that the 
existence of danger is to be ascertained. They were not shared 
in, if he had them, by others who were as well informed of the 
facts from which it is supposed the danger arose. The city 
authorities, bound to the duty of protecting persons and prop- 
erty within the city, refused to prohibit the use and explosion 
of crackers and other like fireworks in the streets, the inference 
from which is, that they did not apprehend any special danger 
from them. The tendency of the evidence, if admitted, would 
have been the diversion of the attention of the jury from the 
main point and real issue in controversy, the degree of care the 
law enjoined upon the defendant, and whether he had exercised 
it, into an inquiry as to the degree of care he exercised touch- 
ing his own property. That inquiry would have been as perti- 
nent, if a loss had occurred from his negligence, and he justitied 
or excused himself, because he was also negligent in taking care 
of his own property, and at the same time and from the same 
cause lost it. 

The third, fourth and fifth exceptions involve the same ques- 
tion, and may be considered in connection. As a general rule, 
the mere opinions of a witness, not an expert, or his inferences 
or conclusions are not admissible evidence. The theory of the 
plaintiff was, that the cotton in the warehouse had been tired 
from the explosion of tireworks in the streets. The theory was 
combatted by the defendant, and he introduced evidence tend- 
ing to show that the tire did not occur until some hours after 
these explosions had ceased. In this connection, witnesses who 
had been engaged in the cotton business, and had seen the burn- 
ing of cotton, were permitted to state that if a blazing missile 
or a burning coal had been applied to the cotton, it would have 
been tired immediately, and burned with such rapidity that its 
extinguishment would have been improbable, if not impossible. 
This is the substance of the evidence, and we understand from 
the recitals in the bill of exceptions, that the witnesses had been 
engaged in the cotton business, that from their employment or 
pursuits they had peculiar opportunities of observing cotton, its 
nature and quality, and its liability to catch fire and burn; that 
cotton is peculiarly combustible—that it is its nature to take 
fire quickly, and to burn rapidly, is a fact to which any witness 
having knowledge of it may testify. The fact was involved 
in the evidence we are considering, and, without stating 
the fact itself, a witness could probably state the inference in- 
volved in it—1 Whart. Ev. § 510. But how far this may be 
true, is not material, for the witnesses were peculiarly conver- 
sant with cotton, and with propriety could express an opinion 

as to its combustibility, and the difficulty of extinguishing fire 
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burning it, as, after examination, they conld, if material, have 
expressed an opinion as to its marketable grade or classification, 
and consequent value.—Spiva v. Stapleton, 38 Ala. 171; City 
Council v. Gilmer, 33 Ala. 133. 

The sixth exception involves the admissibility of evidence 
that the warehouse had been used for the storage of cotton for 
many years by a former owner; that during the time ot its use 
fire missiles had been shot off in the streets, and a watchman 
had not been employed to guard or protect it. We can per- 
ceive no just objection to this evidence. The particular want 
of diligence imputed to the defendant, was the neglect to em- 
ploy a watchman to guard against the danger of fire in the 
night time, and especially during the nights when there was 
the explosion of fireworks in the streets. If such had not been 
the usage, the fact was material in determining whether a want 
of common or ordinary diligence could be imputed to the de- 
fendant. Common or ordinary diligence, in the sense of the 
law, is said by Judge Story to be the common prudence men 
generally exercise about their own affairs in the age and coun- 
try in which they live-—Story on Bailm. $11. It is only under 
peculiar cireumstances that a bailee can be regarded as negli- 
gent, if he employs the diligence which is employed by others, 
engaged in the same business, in the same community with 
himself. 

The charge given by the Circuit Court may be subject to 
some criticism, but it expresses the proper criterion of the lia- 
bility of the defendant—a failure or an omission to do any thing 
which ordinary care required of him. 

We find no error in the record, and the judgment must be 
affirmed. 


Home Insurance Co. v. Adler. 
Action on Policy of Fire Insurance. 


1. Fire insurance; validity of parol contract of.—A valid contract of 
fire insurance may be made in parol; and an action at law may be main- 
tained on an agreement to insure, if all the terms were agreed on, so as 
to cover the time of the loss, and the breach consists in the failure to is- 
sue the policy. 

2. Same; when agreement to insure void for uncertainty.—A parol 
agreement to insure against loss by fire, which fixes the subject and sum 
of insurance, but is silent as to the rate of insurance, the duration of the 
porcy: the payment of the premium or other material stipulations, is, by 
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itself and unaided by previous dealings between the parties, void for 
uncertainty. 

3. Same; when verbal agreement to insure aided by previous policies. 
But where the agreement relates to insurance on merchandise and house- 
hold goods in the storehouse of the party seeking the insurance, and he 
had previously obtained two annual policies on merchandise in the same 
storehouse, from the same agent, and in the same insurance company, 
as these former dealings between the parties showed the house in which 
the merchandise covered by the policies was kept, the rate of premium, 
the time for which the insurance had been obtained, and the many stip- 
ulations and details embodied in the policies, proof thereof would au- 
thorize the inference, that when the insurance was applied for, and the 
agent agreed to issue the policy, all the previous terms were impliedly 
understood and adopted, except in so far as they were modified by the 
express terms of the verbal agreement; and hence, in a suit on the agree- 
ment to insure, after a loss by fire, the two former policies are admissi- 
ble in evidence in aid of the agreement. 

4. Secondary evidence of contents of policy of insurance ; recollection 
can not be refre shed by polic y prev iously issued.—Plaintiff dec! ared on a 
verbal agreement to insure merchandise and household goods against loss 
by fire, and also on policy filled up and signed in pursuance of the ver- 
bal agreement, but after the loss and in ignorance of it, which was put 
by the defendant’s agent in his safe, in which he had kept policies issued 
by defendant to the plaintiif for previous years, covering merchandise in 
the same storehouse. On the day after the fire plaintiff informed de- 
fendant’s agent, at his office, that the property insured had been de- 
stroyed by fire, when he was shown the policy which had been filled up 
and signed, and plaintiff then read it and handed it back to the agent, 
and never afterwards saw it. On the trial, the defendant having failed 
to produce the policy on notice, the plaintiff was examined in his own 
be hi uf as to its contents, and was allowed by the court, against defend- 
ant’s objection, to look at one of the policies previously issued, and to 
testify that it corresponded with the one not produced, and in that way 
to prove the contents thereof. Held, that the court erred in allowing 
plaintiff to thus refresh his recollection, and in allowing him thus to prove 
the contents of the policy. 

5. When party on whom notice to produce paper writing can not offer 
parol evidence of its contents contradictory to that offered by opposite party. 
In such case, the defendant having failed to produce on the trial the pol- 
icy so signed and filled up, and to account for its absence, and the plain- 
tiff having testified to its contents, the defendant can not be allowed to 
offer pi rol proof thereof different from that stated by the plaintiff, either 
for the purpose of showing what the true terms and provisions of the 
policy were, or for the purpose of contradicting the plaintiff. 

6. Fire insurance ; recovery on policy issued after loss, in pursuance of 
prior parol agreement.—lf_ an application for insurance against loss by 
fire is made, and the terms agreed on prior to the loss, but the policy is 
not issued until after the loss, and the policy is so framed as to make the 
risk take effect from the date of the application, then a recovery may be 
had on the policy; but if, as in this case, the policy was not dated, and, 
onits face, was not made to take effect at any time, prior to its issue, 
there can be no recovery on the policy, on proof of an anterior parol agree- 
ment variant from, and not carried into the policy. 

7. Parol agreement to insure against loss by fire; when loss covered by. 
A valid parol agreement made with a fire insurance company in October, 
that a policy for twelve months should be issued in the early part of No- 
vember, would, ex ri terminorum, cover a loss occurring on the morning 
of the 19th of November. 

8. Fire insurance; when preliminary proof waived.—Letters written 
by the general agent, and by the resident agent of a foreign fire insurance 
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company to the insured, notifying him that the company refused to pay 
the loss, placing the refusal on the express ground that there was no in- 
surance on the property when it was destroyed, and making no allusion 
to the sufficiency or insufficiency of the preliminary proof of loss, are 
competent evidence to go to the jury, in a suit by the insured against the 
insurance company to recover the amount of insurance, on the question 
of a waiver of further preliminary proof, or of an implied admission that 
such proof was sufficient. 

9 Same; interest on.—Where, by the terms of a contract of fire insur- 
ance, the insurance money is payable only at the expiration of two 
months after proof of loss, interest can not begin to run until that time 
has elapsed; and, in such case, the time when the proof of loss is fur- 
nished, is a question of fact, to be proved by the jury, and should be left 
to them by an appropriate charge. 

10. Fire insurance ; limitation of risk to three-fourths of cash value. 
Under a clause in a policy of fire insurance that ‘in the event of loss by 
fire, the company should not be liable for more than three-fourths of the 
actual cash market value of the property insured, immediately prior to 
the loss,’’ the assured carries one-fourth of the risk, and can not recover, 
in the event of a loss, more than three-fourths of the actual cash market 
value of the insured property that was destroyed; and such policy cov- 
ering two classes of property in the same house, insuring each class for 
a stated amount, neither class, if deticient in value, can be supplemented 
by excessive loss on the other. 

ll. Unpaid premium a eredit on amount recoverable on policy.—In an 
action on a_ policy of fire insurance, the defendant is entitled to a credit 
for unpaid premium. 


Aprrat from City Court of Selma. 

Tried before Hon. Jonarnuan Hararson. 

The nature of this suit, and most of the material facts dis- 
closed by the record, are sufficiently stated in the opinion; and 
it is only necessary to here make the following supplemental 
statement: The first policy issued, dated September 30th, 1876, 
and numbered 174, was turned over to the plaintiff by Kayser, 
defendant’s agent at Selma, after the loss; the second policy, 
dated November Sth, 1S77, and numbered 281, and the third 
policy, dated November 19th, 1878, and numbered 38s, were re- 
turned by Kayser to the defendant’s general agents, at Atlanta, 
Georgia, the tirst of these, in January, LS78, as cancelled, and 
the other, after the loss, as having been issued after the prop- 
erty insured was destroyed, and, therefore, as inoperative. Nei- 
ther of these two last mentioned policies was produced on the 
trial, and the only proof offered, accounting for their absence, 

vas that neither Kayser nor the defendant’s attorneys had them 
in their possession. The plaintiff, who was examined as a wit- 
ness in his own behalf, in testifying touching the contents of 
these two policies, stated, in substance, that the policy first  is- 
sued differed from the policy dated November 19th, 187 8, among 
other things, in that the latter policy did not contain the follow- 
ing provision, which was in the former: “It being understood 
and agreed that, in the event of loss by fire under this policy, 
this ¢ ny shall not be liable for more than three-fourths of 
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the actual cash market value of the property hereby insured, 
immediately prior to such loss.” The defendant offered to 
prove by Kayser, who was examined by it as a witness, that 
this clause was in the policy of November 19th, 1878, but the 
plaintiff objected to the offered proof, on the ground that the 
policy had not been produced by the defendant as required by 
notice duly served upon it, and that it could not, therefore, of- 
fer parol proof as to the contents of said policy, or any part 
thereof. The court sustained the plaintiff's objection, and re- 
fused to allow the proof to be made, and the defendant ex- 
cepted. The defendant then offered to make the same proof 
solely for the purpose of contradicting the plaintiff, but the 
court, on plaintiff's objection, refused to allow it, and the de- 
fendant excepted. 

The plaintiff testified that “soon after the fire and before the 
commencement of this suit, he made out and furnished defend- 
ant with proof of his loss by said tire, and that no objection 
had been made as to the form or sufficiency of said proof.” 
The exact date when this proof was made, is not shown, nor 
was it introduced in evidence. In this connection he also tes- 
titied that he received two letters, one from Kayser, and the 
other from J. E. Johnston & Co., the defendant’s general agents, 
both of which were introduced in evidence, against the defend- 
ant’s objection. The contents of these letters are sufficiently 
indicated in the opinion. The plaintiff further testified that 
the value of the stock of goods insured and destroyed by the 
fire was between 83,000 and 84,000, and that he estimated the 

value of the household goods insured and destroyed at 8500 
or S600, 

The court, in its general charge, instructed the jury, (ter 
alia, as follows: (1) “That if the plaintiff is entitled to re- 
cover, he is‘entitled to Pisovest from the date of the letter from 
J. E. Johnston & Co. to the plaintiff, read in evidence.” (2) 

“That if the plaintiff is entitled to recover, he is entitled to 
recover such damages as he sustained by the fire, not exceeding 
the amount of the policy on which they may give damages, or 
the amount of the agreement to insure.” (3) In substance, that 
although the policy of November 19th, 1878, was issued after 
the tire, yet, if it was agreed between the parties that the policy 
should have been issued before the fire, then the plaintiff may 
recover on that policy. To each of these instructions the de- 
fendant excepted. 

The defendant also reserved exceptions to the refusal of the 
court to give the following, among other, charges requested by 
it in writing: (1) “If you find from the ev idence that the de- 
fendant issued to plaintiff a policy numbered 388 for $1,500, as 
described by the plaintiff, on the 19th day of November, 1878, 











520 SUPREME COURT (Dec. Term, 
[Home Insurance Co. v. Adler. | 


with risk to commence on the 19th day of November, 1878, to 
continue for one year; and if they further find that before said 
policy was written, the property described in that policy as in- 
sured was destroy ed by fire, then the plaintiff can not recover 
in this action on that policy of insurance.” (2) “If the jury 
find from the evidence that the defendant naa to plaintiff a 
policy numbered 281 for $2,000, as described by the plaintiff, 
on the 5th day of Nov ember, 1877, with the risk to commence 
on the 5th day of Nov ember, 1877, to continue for one year; 
and if they further find after the expiration of the policy, to- 
wit: after the 5th day of November, 1878, the property de- 
scribed in that policy as insured was destroyed by fire, then the 
plaintiff can not recover in this action on that policy of insur- 
anee.” (3) “If the jury believe from the evidence that on or 
about the 19th day of October, 1878, the placntiff and A. Kay- 
ser, as the agent of the defendant, entered into an agreement, 
whereby the said Kayser agreed for and on behalf of the de- 
fendant to issue to the plaintiff a policy of insurance on the 
stock of goods and the other personal property described in the 
evidence for $1,500; but that the time when said policy was to 
be issued was not definitely agreed on, but it was to be issued 
at some time in the early part of November 1878; and if they 
further believe from the evidence that the amount of the pre- 
mium was not agreed upon at the time, and that there was no 
agreement as to the period of time to be covered by the policy, 
then said agreement was incomplete and not binding either upon 
the plaintiff or defendant; and if the jury further tind from 
the evidence that policy No. 388 for $1,500, was not issued 
until the 19th day of November, 1878, and after the property 
described in said policy as insured was destroyed by tire, al- 
though it was destroyed on the same day the policy was issued, 
then the plaintiff can not recover on said policy. 

The rulings of the City Court above noted are among the as- 
signments of error here made. 


Prrrus & Dawson, for appellant.—(1) It is not denied that 
a verbal contract of insurance may be made, and a recovery 
had thereon; nor is it contended that parties may not make a 
valid contract for a policy to be issued at a future day, if all 
the terms of the policy to be issued, and the ¢/me when it is to 
be issued are agreed on. But if such agreement be made, and 
no policy is issued until after the property is destroyed, it is in- 
sisted that, although a recovery may be had on the contract to is- 
sue the policy, none can be had on the policy issued.—19 How. 
(U. 8.) 318. (2) All the terms of a parol contract to insure 
must be agreed on by the contracting parties, or else the con- 
tract is incomplete.—May on Ins. p. 41, § 43. (3) The letters 
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written by J. E. Johnston & Co. and by Kayser to plaintiff 
were not admissible for the purpose for which they were of- 
fered. They were irrelevant, because no question was raised 
in the case as to proof of loss. (4) The court erred in allowing 
plaintiff, when examined as a witness, to look at the first policy 
issued, and to testify that it corresponded with the other two. 
Best on Ev. § 483. (5) The refusal of the court to permit the 
witness Kayser to testify to the contents of policy No. 388, es- 
pecially for the purpose of contradicting the plaintiff on that 
point, was error. It may be that the defendant, having failed 
to produce the policy, could not, as original evidence for itself, 
prove by parol the contents of the policy; but the question did 
not so arise. The plaintiff, as a witness for himself, had _testi- 
fied as to the contents of the policy, and, in such case, the de- 
fendant had a right to rebut parol evidence by parol evidence. 
(6) The charge as to the amount of.damages is clearly errone- 
ous. There were several contracts sued on, one being the policy 
issued on 19th November, 1878, for $1,500. This policy sepa- 
rates the amount of insurance, placing part of it on the merchan- 
dise, and part on household goods ; but the charge blends the two 
amounts into one sum, and spreads it over all things insured. (7) 
The charge of the court as to the date when interest commenced 
to run was Clearly an invasion of the province of the jury. The 
loss was payable sixty days after notice and proof of loss When 
this time expired, and when the letter referred to in the charge 
was written, were questions for the jury. Besides, the letter 
was read in evidence solely for the purpose of showing a waiver 
of proof of loss. If it amounted to such waiver, then interest 
would commence, not at the date of the waiver, but sixty days 
thereafter. 


Brooks & Roy, contra.—(1) To perfect a contract of insur- 
ance, “it is sufficient if one party proposes to be insured, and 
the other party agrees to insure, and the subject, the period, the 
amount.and the rate of the insurance are ascertained or under- 
stood, and the premium paid, if demanded ;” and if all the 
terms are not specitied, ‘it will be presumed: that they contem- 
plate such form of policy, containing such conditions and limi- 
tations as are usual in such cases, or as have been used before 
between the parties.”— Eames v. Home Ins. Co., 4 Otto, 621; 
May on Ins. § 1, 3. (2) And a parol contract of insurance is 
as valid and binding as if in writing.—May on Ins. §$ 14, 23- 
4; Ins. Co. v. McMillan, 31 Ala. 711; Ala. Gold Life Ins. 
Co. v. Mayes, 61 Ala. 163. (3) Credit may be given for the 
premium ; and it may be arranged in a running account, 
taken in trade, paid by the agent himself, or in any other way 
agreed upon. “The obligation to pay the premium is the pre- 
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mium.”—Sheldon v. Ins. Co.,25 Coun, 207; May on Ins. § 360; 
Ins Co. v. Colt, 20; Wall. 560. (4) Where a policy has been 
filled out in pursuance of a preliminary agreement to insure, 
the assured anay sue and recover upon the policy itself, though 
it was written after the loss occurred, and has never been de- 
livered, but has remained in the possession of the insurer all 
the while. —/ns. Co. v. Colt, 20 Wall. 560; May on Ins. ss 45 
-5, 60: Hohne v. Ins. Co., 1) Wash. (C. C.) 93; Lighthody v. 
Ins. Co., 23 Wend. 18; Davenport +. Ins. Co.. VT Lowa, 276; 
Sheldon v. Ins, Co., 25 Conn, 207. (5) Or the assured may pro- 
ceed in various modes to enforce the parol contract of insur- 
ance, irrespective of the writing. — May on Ins. $s 565, 43-4 ; 31 
Ala. 712; 20 Wall. 560; 4 Otto, 621; 18 Barb. 69; 16 Gray, 448. 
(6) The assured can maintain his action for damages for the 
breach of the agreement to insure, as in the 6th count in the 
ease at bar.—31 Ala. 712; 18 Barb. 69; 9 How. 390.) (7) An 
agent authorized to take risks, effect insurance, and make con- 
tracts in that behalf, especially when so acting in this State for 
a foreign corporation, is a general agent, and the defendant is 
as much bound by his acts and declarations in the premises as if 
they proceeded from the principal.—Con., Code, 1876, p. 148, 
§$ 4; May on Ins. § 151; 20 Wall. 560; 16 Gray, 454; 25 Conn. 
221; 58 Ala. 485. (8) The mode of proof of the contents of 
the policy adopted was the only one practicable of so volumin- 
ous a document, and defendant's objections were properly over- 
ruled.—4 Otte, 629; 28 Ala. 213. (9) .The letters introduced 
in evidence were competent for the purpose of showing that de- 
fendant had waived any objection to the form or sufticiency of 
the proofs of loss.—/ns. Co. v. Crandall, 33 Ala. 9. (10) The 
defendant, having failed to produce the original policy num- 
bered 388, could not offer secondary evidence of its contents. 
The rule in such cases is so strict, that “after notice and refusal 
to produce a paper, and secondary evidence given of its con- 
tents, the adverse party can not afterwards produce the docu- 
ment as his own evidence.”—1 Greenl. on Ev. p. 600, and notes; 
$ 580-3; Doe v. Hodgson, 12 Ad. & El. 135; 40 Com. Law, 


. 


p- 44; Bogart v. Brown, 5 Piek. 18; 4 Ala. 159; 28 Ala. 200. 
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STONE, J.—The appellee—plaintitf below—a resident of 
Wilcox county, was engaged in merchandise, and obtained in- 
surance on his goods from the appellant, through Kayser, their 
agent, who had his office in Selma, Alabama. The plaintiff, 
Adler, liad previously obtained two policies from the same com- 
pany and through the same agent, insuring merchandise in the 
same storehouse. The first of these policies was issued Sep- 
tember 30th, 1876, and expired twelve months afterwards. The 
sum of insurance secured by this policy was three thousand dol- 
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lars, and the agreed premium was 2$ per cent. The second policy 
was issued November 5, 1877, and expired at noon, November 5, 
1578; amount insured two thousand dollars, and rate of premi- 
um 24 percent. A third policy was tilled up and signed by Kay- 
ser, the agent, dated November 19th, 1875, to run for twelve 
months from 12 o’clock noon of that day. The insurance provi- 
ded by this policy was tifteen hundred dollars—twelve hundred 
on the merehandise, and three hundred on the furniture of the as- 
sured, who had his residence in the building in which he kept 
and sold his merchandise; rate of premium the same—2$ per 
cent. It was proved, and not denied, that Adler, the assured, 
left his policies of 1876 and 1877 in the custody of Kayser, the 
agent, for safe keeping. and that the latter kept them locked up 
in his safe. It will thus be seen that from noon November 5th, 
INTs, to the 19th day of that month, there was no written pol- 
icy insuring Adler’s merchandise. -The store and merchandise, 
and dwelling and most of the furniture were destroyed by tire 
about an hour before daybreak on the morning of November 
19th, 1878. This was before the policy of that date, for fif- 
teen hundred dollars, was filled up and signed by the agent, 
Kayser; but the latter did not know of the burning, until after 
he had so tilled up and signed the policy. The present suit is 
brought to recover for the alleged loss of the merchandise and 
furniture. 

The complaint in the present action contains six counts. The 
first count claims damages on an alleged policy of insurance 
issued by the defendant company November Sth, 1878, insuring 
goods, wares and merchandise for one year. The second count 
claims damages on an alleged agreement of defendant, through 
its agent, to issue to plaintiff a policy on his merchandise for 
the same sum, to bear date November 5th, 187s, and to run 
one year; and that defendant failed and neglected to issue the 
policy. The third count is on an alleged insurance of two 
thousand doliars on merchandise, commencing on same date, No- 
vember 5th, and running one year, without stating the form in 
which the contract was entered into. The fourth count charges 
that defendant corporation insured plaintiff's merchandise im 
the sum of two thousand dollars, by its policy issued Novem- 
ber 5th, IST7, and to run one year, and agreed to renew the 
said policy for one year, commencing November 5th, 1S78, but 
failed and neglected to issue the renewal policy. The tifth 
count, like the third, avers a contract of insurance to commence 
November 5th, 1878, and to run one year, but fails: to charge 
whether the contract was in writing or not. The sum averred 
in this count to have been insured is fifteen hundred dollars, on 
“goods, wares and merchandise, household furniture, bedding 
and wearing apparel.” The sixth count, like the second, de- 
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clares on an agreement to issue a policy, to bear date and run from 
November 5th, and a neglect and failure to do so; the amount 
and subject of insurance the same as in the fifth count. Each 
of these counts avers a consideration, and a loss by the burning, 
greater in amount than the sum insured. The defendant took 
issue on the several counts, and does not here question the suf- 
ficiency of either. On the contrary, counsel admit that a valid 
contract of insurance may be made in parol, if all the terms be 
agreed on. Such certainly is the law.— Mobile Marine Dock 
& Mut. Ins. Co. v. MeMillan, 31 Ala. 711; Ala. G. L. Tas. 
Co. v. Mayes, 61 Ala. 163. Some of the adjudged cases—per- 
haps a majority of them—arose on bills in equity, praying, 
first, specitic performance of the agreement to issue the insur- 
ance policy. Under these bills, the court having acquired juris- 
diction for the alleged purpose of specitic performance, retained 
the cases, as is its wont, and granted to complainants complete 
redress—such as they would have been entitled to in suits on 
the policies, if remitted to the law forum.—umes v. Home 
Ins. Co.,94 U. 8. 621; Tayloe v. Mer. Fire Ins. Co., 9 How. 
(U.8.) 390; Com. Mut. Ins. Co.v. Un. Mut. Ins. Co., 19 How. 
(U. 8.) 318; Ala. Gold Life Ins. Co. v. Mayes, 61 Ala. 163. 
We need not inquire whether, in the absence of a special equity, 
a bill should be entertained for the specitic performance of a 
contract in relation to personalty. That question does not arise 
in this cause. As we have said, counsel in this case admit an 
action at law may be maintained, if all the terms of the con- 
tract were agreed upon, so as to cover the ¢/me of the loss, and 
the breach consisted in the failure to issue the policy, as agreed 
on. Many authorities sustain this view, and we think them 
sound.— Mobile Marine Dock & Mut. Ins. Co. v. MeMillan, 
31 Ala. 711; May on Ins. $$ 43 ef seg.; Ib. § 565; Ins. Co. v. 
Colt, 20 Wall. 560; Sanborn v. Fireman’s Ins. Co., 16 Gray, 
448; Sheldon v. Conn. Mut. L. Ins. Co., 25 Conn. 207; First 
Bap. Ch. v. Brooklyn Fire Ins. Co., 18 Barb. 69. 

As we have shown, the complaint in the present cause states 
the plaintiff's claim in almost every conceivable form: On the 
policy, as if issued, on an agreement to renew a policy previ- 
ously issued which expired before the loss, and on an agreement 
to issue a new policy, differing somewhat from the former one 
in the subject and amount insured. The policy issued November 
5, 1877, and expiring November 5, 1878, was for two thousand 
dollars insurance on merchandise. If there was any agreement 
to insure for the next year, that agreement was entered into be- 
tween Adler and Kayser, the agent, about October 20th, 1878. 
Adler and Kayser agree in fixing this as the time. They do 
not agree in their statement of the subject, or the amount of 
the insurance. Adler states it was to be a policy insuring his 
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merchandise to the extent of two thousand dollars; in effect, a 
counterpart or renewal of the policy of 1877. Kayser states 
the subject and sum of the insurance, pretty much as the same 
are set forth in the fifth and sixth counts of the complaint. 
The finding of the jury indicates that they fixed the amount of 
their verdict at Kayser’s figures. Adler and Kayser agree sub- 
stantially in this: That, about October 20th, 1878, there was an 
agreement between them that the defendant insurance company 
would issue to the plaintiff a policy of insurance, to be issued in 
the early part of November then following. Sterne, another wit- 
ness, proves substantially the same thing. We have shown 
above wherein they differed as to subject and sum. It is not 
shown that in the alleged agreement of October 20th any thing 
was said as to the rate of premium, the duration of the policy, 
or of the payment of the premium. Nor does it appear that 
any of the stipulations or details of the policy were agreed 
upon, or mentioned. It is here contended that becanse the 
terms and details were not agreed upon, and because the pre- 
mium was not prepaid, there was no contract made, and there 
ean be no recovery in this action. Such would doubtless be the 
case, if there had been no previous dealings between them. In 
this connection comes in the question of the admissibility of 
the former policies as evidence. It will be borne in mind that 


Adler, the plaintiff, had previously obtained two policies of in- . 


surance on the goods in the same storehouse, from the same 
agent, and in the same insurance company—* The Home Insur- 
ance Company” of New York. The first policy was issued in 
1876, and the second on the 5th November, 1877; each, by 
their terms, to run a year. It was testified, both by Adler and 
Kayser, that the premium was not required to be paid, nor was 
in fact paid in advance. The premium on the policy first is- 
sued was afterwards paid in full, in a settlement had between 
Adler and Kayser. The testimony tends to show that the mat- 
ier of credit on the premiums rested in a private understanding 
between Adler and Kayser, the agent, and the latter was in the 
habit of paying them, and of trusting Adler for reimbursement. 
They had private dealings with each other at the time. There 
was contradictory testimony as to notice to Adler, requiring 
payment of the premium on the second policy. Kayser testi- 
ties that policy was cancelled for non-payment of premium, on 
the 5th of January, 1878, and that Adler paid for only the two 
months covered by the policy, before it was cancelled. Adler's 
testimony tended to show he had paid the whole premium, and 
he denied all notice or knowledge that any step would be, or 
was taken for the cancellation of the policy. it yas proved, 
and admitted by Kayser, that long after the alleged cancellation 
he, Kayser, admitted to Sterne, who was about to sell Adler a 
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bill of goods, that the merchandise of the latter was under in- 
surance. He added, the policy was about to expire, which tends 
to show he had reference to the poliey of 1877, which would, 
by its terms, expire some fourteen days afterwards. This was 
the policy Kayser testitied had been cancelled nine or ten 
months previously. We can not perceive how the question of 
the cancellation ve/ non of this policy can exert any influence in 
the determination of this suit, except that it may have some 
bearing on the credibility of the testimony. It constituted a 
part of the history of the transaction, and, as such, it was per- 
haps legitimate testimony. 

Phe conversation alleged to have taken place between Adler 
and Kayser, about October 20, 1878, would not, unaided, 
amount to a valid contract of insurance, or agreement to insure. 
It wanted very many essential details. There was no mention 
of the place or house in which the goods were to be insured, 
of the rate of premium, or where to be paid, or of the dura- 
tion of the policy, or of many other stipulations and details 
found in such policies. Looking alone to that conversation, 
we can not aftirm all the terms necessary to consummate such 
contract were agreed upon. But the parties had had previous 
dealings in relation to a subject-matter identical in principle. 
Those dealings showed in what place and house the merchan- 
dise was kept, which was covered by the former policies, the 
rate of premium paid, or to be paid, the length of time—one 
year—the policy would run, and the many specifications and 
details embodied in the policies. They also tended to show 
that in prior dealings between these parties, pre-payment of 
premium had not been exacted. Proof of these previous deal- 
ings would authorize the inference that when Adler requested 
insurance, and Kayser agreed to issue the policy early in No- 
vember, all the previous terms were impliedly understood and 
adopted, except to the extent they expressed and agreed other- 
wise. The former policies were clearly admissible in evidence. 
Harkins v. Pope, 10 Ala. 493; Crommelin v. Thiess, 31 Ala. 
412; Rainey v. Capps, 22 Ala. 288; Wolfe v. Wolff, 69 Ala. 
549. 

There was another use permitted to be made of the policy of 
1876, which was the subject of exception. After the destrue- 
tion of the goods by fire, but later on the same day, Kayser, 
the agent, filled up and signed a policy, corresponding to that 
described in the fifth and sixth counts in the complaint. This 
he did in ignorance that the goods had been destroyed. He 
deposited it in his safe. The policies previously issued to Ad- 
ler had been, at his request. similarly deposited and kept. On 
the day after the fire, Adlerinformed Kayser, at his oftice, that 


the goods had been burned. The policy was then shown to 
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Adler, and he testitied that he read it. He then handed it 
back to Kayser, and never afterwards saw it. Notice had been 
properly served on defendant to produce this policy, and also 
the one issued in 1877. They were not produced, and Adler 

was examined as to their contents. In giving his evidence, he 
was allowed to look at the policy of 1876, which he testified 
corresponded with the other two, and, in that way, to state the 
contents of those not produced. In Achklen ‘Hickman, 63 
Ala. 494, we defined two classes of cases, in whic h a witness 
may use a memorandum made by him, or known to him to be 
correct. The present case is scarcely shown to fall within 
either class.—See ims v. Sturdevant, 36 Ala. 6836; 1 Greenl. 
on Ey. $$ 436-7. Nor does this case fall within Mr. Green- 
leaf’s third class.—/. § 437. 

Can there be a recovery on either of the written policies / 
We have shown that one of the policies—the second—ex- 
pired at 12 o’clock noon, November 5, 1878. The third and 
last policy was issued November 19, 1878, and insured the mer- 
chandise and goods from 12 noon of that day. Between these 
dates the goods were burned. ‘There are cases where an appli- 
cation for insurance is made, and the terms agreed on, but the 
policy is not issued until after the property is destroyed, some 
time afterwards. In such case, if the policy be so framed as 
to make the risk take effect from the date of the application— 
a time before the loss—then a recovery may be had on the pol- 
icy. This is clearly right, for the policy is but the written ev- 
idence of a contract previously entered into.—May on Insur- 
ance, $ 44; Jns. Co v. Colt, 20 Wall. 560; Sheldon v. Com. 
Mut. L. Ins. Co., 25 Conn. 207: Lighthody v. Nor. Amer. Ins. 
Co., 23 Wend. 18; City of Davenport v. P. Fire & Marine 
Ins. Uo., 17 Towa, 276. The present case, however, is differ- 
ent. The policy was not dated, nor, on its face, was it made to 
take effect at any time before it was issued. The property 
claimed to have been insured was burned before the date or 
issue of the policy. Actions at law, founded on written in- 
struments, can be maintained only on the terms expressed, or 
interpreted to be expressed or implied in the instrument itself, 
Parol proof of an anterior agreement, variant from, and not 
earried into the instrument, can not, in a suit at law on the 
writing, be the basis of a recovery. There can be no recovery 
on the facts of this ease on either of the written policies shown 
in the testimony. We may add, however, that if, under the 
rules stated above, there was an agreement that a policy should 
be issued in the early partof November, that would, ex vi ter- 
minorum, have been in time to cover a loss occurring on the 
morning of the 19th November. 

Objection was made to the admissibility in evidence of two 
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letters; one from Kayser, the agent at Selma, and the other 
from the general southern agency of the insurance company at 
Atlanta, Georgia. These letters gave notice to Adler of a re- 
fusal of the company to pay the alleged loss. They placed the 
refusal on the express ground, that there- was no insurance on 
the goods when they were destroyed. They made no allusion 
to the sufficiency or insufficiency of the preliminary proofs of 
loss. They were competent evidence to go to the jury on the 
question of waiver of further preliminary proof, or of an im- 
plied admission that such proof was sufticient.—May on Insur- 
ance, § 569. And such refusal to pay by the resident agent of 
a foreign insurance company should have the same effect, di- 
rect and incidental, as if made by the company itself.—Code 
of 1876, § 1434; Piedmont & Arl. Life Ins. Co. v. Young, 
58 Ala. 476. 

The court did not err in refusing to allow defendant to make 
oral proof of the contents of the written policy, or any part of 
it. There was no proof of its loss or destruction, or that de- 
fendant lay under any disability to produce the policy itself. 

The insurance money, if payable at all, was due and payable 
at the expiration of two months after proof of loss. Interest 
could not begin to run till then. When the proof of loss was 
furnished, was a question of fact to be found by the jury, and 
should have been left to them in an appropriate charge. 

One of the terms of the policy of 1876 was, “that in the 
event of loss by fire, the company should not be liable for more 
than three-fourths of the actual cash market value of the prop- 
erty insured, immediately prior to the loss.” If the terms of 
the insurance agreed to be taken by the company in the early 
part of November, 1878, as alleged, were to be, in all non-ex- 
pressed particulars, the same as those found in the policy of 
1876, then this clause should have been given in charge to the 
jury. The purpose and policy of such clause are, that the as- 
sured shall carry one-fourth of the risk. It follows that the 

laintiff could not recover for the loss he sustained by the burn- 
ing more than three-fourths of the actual cash market value of 
the insured goods that were burned. And this should be stated 
distributively. The goods, wares and merchandise, it is charged, 
were insured for twelve hundred dollars. To justify a recovery 
on this account for the full sum, their actual cash market value, 
immediately prior to the loss, must have been sixteen hundred 
dollars. Falling below that sum, the recovery on this account 
should be scaled down correspondingly. So of the three hun- 
dred dollars risk on the furniture, bedding and wearing ap- 
parel. To justify a full recovery on this clause, the loss at 
cash market value must, immediately prior to the burning, 
have been as mucli as four hundred dollars. And neither class, 
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if deficient in cash market value, can be supplemented by ex- 
cessive loss on the other class. It should be stated, that if de- 
fendant is held liable, a credit should be allowed for the unpaid 
premium. 

Several rulings of the City Court were opposed to these views. 
We need not specify them. 

Reversed and remanded. 


Driggers v. Cassady. 
Statutory Peal Action in the Nature of Ejectment. 


1. Sale of lands for taxes; validity of ; by what law governed.—The 

validity of a sale of lands for the payment of delinquent taxes must be 
determined by the law of force at the time the sale was made. 

2. Same; jurisdiction of probate court to order, limited, and must ap- 
pear of record.—The probate court being a court of limited jurisdiction 
in the matter of the sale of lands for the payment of delinquent taxes 
under the provisions of the act of February 12th, 1879 (Pamph. Acts, 
1878-9, p. 1), to sustain such a sale, it must atlirmatively appear of 
record that the court had jurisdiction both of the subject-matter and of 
the person. 

3. Same; when jurisdiction of the person sufficiently appears.—A judg- 
ment entry of the probate court, subjecting lands of a non-resident to 
sale for the payment of delinquent taxes, which, following the form pre- 
scribed by statute, recites that ‘notice has been given as required by 
law, is sutticient under the act,’’ although under its express provisions, 
the land-owner was entitled to notice by ‘publication in a newspaper pub- 
lished in the county in which the lands lie. 

4. Same; judgment can not be collaterally assailed for mere irregulari- 
ties.—While great accuracy is exacted, and strict rules are applied for 
the protection of the tax-payer, such proceedings are not exempted from 
the influence of the prince iple forbidding the collateral assailment of 
judgments for mere irregularities, or on any ground which could have 
been pleaded in defense. 

5. Same; judgment conclusive as to defenses which could have been 
made on the trial.—While it would have been a full defense to such a 
proceeding, if it had been shown on the trial that the tax-payer, or any 
one for him, had tendered to the collector the full amount of the 
delinquent taxes due by him, or that he had in his possession, 
in the county, a suffice ient amount of visible personal property, out of 
which the taxes might have been realized by the collector, the jailure to 
make these defenses in the probate court is conclusive on him and those 
holding under him; and the judgment of condemnation can not after- 
wards be collaterally assailed on either of these grounds. 

6. Lien of the State on lands for taxes; extent of ; when tender insuffi- 
cient.—The State has, under the statute, a preferred lien on the lands of 
a tax-payer for all unpaid taxes; and hence, a tender by such tax-payer 
of the amount of the taxes due on the lands, without including the 
owner’s poll-tax, and the delinquent taxes due on his personal property, 
is insufficient, and will not constitute a defense to proceedings in the 
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probate court to condemn the lands for the payment of the delinquent 
taxes due by him. 

7. Same; when it attaches; not affected by subsequent alienation.—The 
lien of the State for taxes attaches to lands onder the statute (Code, 
§ 375) on the first day of January of the year for which they were as- 
sessed ; and it is not affected by a subsequent alienation, although made 
prior toa sale for the payment of the taxes, and to a bona fide purchaser 
for value, and without notice. 

8. Sale of lands for taxes; when description sufficient —Where lands 
are described in the assessment list and in the proceedings in the probate 
court to subject them, under the statute, to sale for the payment of de- 
linquent taxes ‘‘as two hundred acres, known as the lands of the late 
Israel Wiggins, deceased,’’ the description is sutticient, parol evidence 
being allowed in aid of identification. 

9. Same; when void for uncertainty of description.—An assessment of 
lands for taxes, in which the lands are described as ‘‘ two hundred acres 
of land lying in Dale county,’’ is void for uncertainty ; and proceedings 
in the probate court to subject the lands to sale for the payment of the 
taxes, based on such assessment, are also void. 

10. Same; description in assessment list can not be varied.—The juris- 
diction of the probate court in such case depending upon the validity of 
the assessment, and the statute requiring that the sale must be made ac- 
cording to the description contained in the assessment list, which de- 
scription must be copied in the docket filed by the collector with the 
probate judge, a description in such list and docket which renders the 
assessment void, can not be aided by a more perfect description in the 
judgment of condemnation, and subsequent proceedings. 


Apreat from Dale Cireuit Court. 

Tried before Hon. H. D. Crayon. 

This was a statutory real action in the nature of ejectment, 
brought by J. W. Cassady against LaFayette Driggers, and 
was commenced on 17th June, 1881. The cause was tried on 
issue joined on the plea of not guilty, the trial resulting in a 
verdict and judgment for the plaintiff. Both parties claimed 
title under one D. J. Hargrove, the plaintiff, throngh a tax 
sale and deed made by the judge of probate in pursuance 
thereof, and the defendant, by deed from said Hargrove and 
wife to one W. S. Oates, dated October 18th, 1878, and by 
subsequent deed from said Oates and wife to defendant. The 
evidence introduced on the trial, and the exceptions reserved in 
reference thereto, are sufficiently stated in the opinion. There 
being no conflict in the evidence, the court charged the jury, 
at the plaintiff's written request, that if they believed the evi- 
dence they must find for him, to which charge the defendant 
excepted. 

The rulings on the evidence and the charge given are here 
assigned as error. 


Oates & Cowan, for appellant.—(No brief came to the 
hands of the reporter.) 


B. F. Cassapy and J. M. Carmicnarr, contra.—(1) The va- 
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lidity of the proceedings in the Probate Court depended upon 
the act of February 12th, 1879 (Pamph. Acts, 1878-9, p. 3), 
then of foree.—Oliver v. Robinson, 58 Ala. 46. The decree 
of sale is in exact conformity with the form prescribed by this 
act, and is therefore sufficient.—Crimm v. Crawford, 29 Ala. 
623. (2) A judgment rendered by a court having jurisdiction 
can not be collaterally impeached.—2 Brick. Dig. p. 156,§ 6. It 
is conclusive until reversed.—16 Ala. 271; 18 Ala. 668; 
31 Ala. 234. By it both parties and privies are bound. 
12 Ala. 482: 23 Ala. 395; 21 Ala. 560. And where the action 
of the court is dependent upon the ascertainment of a par- 
ticular fact, its action is conclusive of the determination of 
that fact.—Hamner v. Mason, 24 Ala. 480. (3) The return 
by the collector of a list of the lands on which the taxes are 
unpaid, atid the giving of notice required by the statute, give 
the court jurisdiction—Pamph. Acts, 1878-9, pp. 3-5. If 
the tax-payer has any defense to the proceedings he must ap- 
pear and make it; and if he fails to do so, the judgment order- 
ing the lands sold is conclusive of such defense.—Gunn 
v. Howell, 27 Ala. 663; Mervine v. Parker, 18 Ala. 241; 
2 Brick. Dig. p. 145, § 205. (4) The State had a preferred 
lien on the lands for the taxes assessed against them, and also 
for other taxes due by Hargrove. The tender made by him 
was, therefore, insufticient—Code, 1876, § 375. (5) The de- 
scription of the lands in the proceedings in the Probate Court, 
“two hundred acres of land, known as the lands of the late 
Israel Wiggins, deceased,” was sufficient, because they could 
be thereby known or identitied. —Code, 1876, Subd. 5, § 370. 





SOMERVILLE, J.—The validity of tax sales must be gov- 
erned by the law which is in force at the time of the sale. 
Oliver v. Robinson, 58 Ala. 46. The present sale took place 
‘ in May, 1879, under a proceeding commenced before the pro- 
bate judge of Dale county on the first of March of the same 
= Its purpose was to enforce the collection of certain de- 
inquent taxes due for the year 1878, and assessed against a 
certain tract of land, as the property of one Hargrove. The 
validity of the whole proceeding must therefore be tested by 
the act approved February 12, 1879, entitled “ An Act to pro- 
vide for the sale of land and other real estate for delinquent 
taxes, and the redemption thereof.”—Acts 1878-79, pp. 1-8. 

It is insisted that the judgment of the probate court con- 
demning the lands to sale, bearing date April 14, 1579, fails to 
show that this court had proper jurisdiction of the subject- 
matter and of the party, and being a court of limited jurisdic- 
tion and of special statutory powers in this particular matter, 
the judgment of sale is void, because of this failure to recite 
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the necessary jurisdictional facts. There can be no doubt of 
the correctness of this rule, or of its application to proceedings 
of this character. The facts necessary to confer jurisdiction 
on the probate court under the above act, in any proceeding 
to enforce the collection of delinquent taxes, must appear 
affirmatively in the record.—Burroughs on Tax., 281, 282; 
Young ». Lorain, 11 Ml. 637; Gunn v. Howell, 27 Ala. 663. 
The particular defect contended for is the alleged failure of the 
judgment to show that the land-owner had proper and legal 
notice of the pendency of the proceeding on which the judg- 
ment is based. Being a non-resident, he was entitled, under 
the express provisions of the act, to notice by publication in a 
newspaper, if one was published in the county.—Acts 1878-79, 
p- 5, $4, supra. The docket of the tax collector, containing 
the delinquent list, which is required by the act to be delivered 
into the oftice of the probate judge by March first of each 
year, is shown to contain all the essential entries and recitals 
necessary to confer jurisdiction of the subject-matter, and was 
delivered to the proper officer within the requisite time. The 
contention is el as to jurisdiction over the person of the 
owner. The judgment recites that “notice has been given as 
—— by law,” and it is insisted that this is the averment of 
a legal conclusion, and not of a fact, and that the fact of notice 
by publication in a newspaper should have been particularly 
stated. Whatever force there may have been in the sug- 
gestion under other circumstances, a full answer to it, in our 
opinion, is, that the form of the judgment is prescribed by the 
statute itself, and this form has been accurately followed in the 
present proceedings. If the law-making power see fit to de- 
clare, by legislative enactment, that such a recital of notice 
shall be sufficient, as they have done, we can not see upon what 
ground the enactment can be assailed, or pronounced invalid 
or unconstitutional by the courts.— Davis v. State, 68 Ala. 58. 
The forms of indictment and of civil pleadings, prescribed in 
our Code, are in many instances the averments of mere legal 
conclusions, and yet they have never been adjudged to be in- 
sufficient on this ground. The form of a judgment entry, pre- 
scribed by statute, would seem to rest upon a still more impreg- 
nable basis.—Burroughs on Tax. 285; Morrill v. Swartz, 
39 Ill. 108; Zaylor v. People, 2 Gilman, 349. 

The probate court thus had jurisdiction of both the subject- 
matter and of the person of the land-owner, according to the 
recitals in the record of the particular cause, and such bein 
the fact, the rule in ordinary cases is, that although the eel 
may abound with reversible irregularities, fatal on appeal, it is 


invulnerable to collateral attack, as is here attempted.—2 Brick. 
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Dig. 158, § 20; Burroughs on Tax. 285; Thatcher v. Powell, 
6 Wheat. 119. 

It is no objection to the application of this principle that the 
present is a proceeding to enforce the collection of delinquent 
taxes. While great accuracy is exacted in all such proceedings, 
and strict rules are applied for the protection of the tax-payer, 
this principle, forbidding the collateral assailment of judgments, 
has often been successfully invoked in actions of this nature. 
It has accordingly been decided that there is no sound reason 
why judicial proceedings for the enforcement of taxes should 
be exempted from its influence.—Burroughs on Tax. 285-6; 
Freeman on Judg., § 135; Wellshear v. Kelley, 69 Mo. 348; 
Eitel v. Foote, 39 Cal. 489. 

The statute expressly provided that the judgment of con- 
demnation should be rendered in such cases only where the 
tax-payer ¢nterposed no defense. At would certainly have con- 
stituted a full defense to the proceeding, if it had been shown 
on the trial that the tax-payer, or any one for him, had tendered 
to the collector the full amount of the delinquent taxes due by 
the owner; or that the owner had in his possession, in the 
county, a sufficient amount of visible personal property, out of 
which his unpaid taxes might have been realized by the tax 
collector.—Code, 1876, § 470. The act under consideration 
must have contemplated defenses of this nature, and the failure 
of the tax-payer to appear and interpose them on the trial, 
would be conclusive on him and his privies in estate holdin 
title under him. In such cases, where the record prima facve 
shows jurisdiction, the judgment of the probate court can not be 
collaterally attacked on any ground which could have been 
pleaded in defense on the trial— Freeman on Judg. § 135; Cad- 
mus v. Jackson, 52 Penn. St. 295. The court, for this reason, 
properly excluded from the jury proof of the fact that Har- 
grove, the owner of the land, possessed a sufficient amount of 
personal property in the county, out of which the taxes of the 
delinquent could have been collected. The contrary averment 
was recited in the judgment of the court, and was sustained by 
the sworn return of the tax collector, made as required by the 
statute, thus placing this particular fact beyond the pale of 
collateral contradiction. So there was no error in refusing to 
let the defendant prove the tender to the tax collector of “the 
amount of taxes due on the said land,” exclusive of the owner’s 

oll-tax and his delinquent taxes due on personal property. 
‘his alleged tender was not only incompetent evidence for the 
reason above mentioned—that it constituted a mere matter o 
defense to the rendition of the judgment—but also very clearly 
for another reason. The State had a preferred lien on the 
property for the entire unpaid taxes of the delinquent, Har- 
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grove, due for the year 1878, and the offer to pay should have 

ineluded this entire amount, and should not have been limited 

to the tax on the land merely.—Code, 1876, § 375. 

The alienation of the land by the owner, Hargrove, although 
made prior to the date of sale, could not affect the lien of the 
State for delinquent taxes. The sale to Oates, made in October, 
1878, was after this lien had accrued, which, in point of time, 
is tixed by statute to be the first of January of the year for 
which the taxes were assessed.—Code, § 375. Such a lien over- 
rides ‘any title acquired by purchasers, whether with or without 
notice, and in however good faith it may have been made, and 
for whatever value. It follows the land in the hands of the 
vendee, all persons being chargeable with a knowledge of its 
existence: Is any other rule were allowed to prevail, the State 
might be subjected to intolerable embarrassments in the prompt 
collection of its revenues, effected through the fraud and arti- 
fices of tax delinquents, making sales of their effects so as to 
evade the payment of their honest taxes.—Burroughs on Tax. 
275-276; Gledney v. Deavors, 8 Ga. 479; Hahl v. % 37 
N. J. (Law) 5; Dunlap v. County of Gallatin, 15 Il. 

The land in controversy is described in the mennent list 
and other subsequent pay as “two hundred acres of 
land, known as the lands of the late Israel Wiggins, deceased.” 


It is objected that this description is void for uncertainty, and 


that for this reason no title was conferred on the purchaser at 
the tax sale. The object of all description is designation and 
identification. The usual rule, therefore, is, that the lands 
assessed must be described with such accuracy and certainty as 
to be capable of an easy identitication.—-Burroughs on Tax. 
204-205. The statutory requirement is in substance the same, 
any description of a subdivision being sutlicient by which it 
“may be known or identified.” —C ‘ode, §$ 362, 370. 

We are of opinion that, under this rule, the descripti nis 
sufficiently accurate. It presents the familiar case of a mere 
indetinite description, capable of being rendered certain, which 
is always open to more exact identification by the aid of parol 
evidence. From the earliest era of the common law, the grant 
of an estate, under the designation simply of * Black-acre,” 
was always considered sufficiently definite. In Baucum 
v. George, 65 Ala. 259, the premises conveyed by deed were 
considered by this court as described with sufticient accuracy 
under the name of “ Zhe Douglas Gold Mine, in Talladega 
county, Alabama.” In Macklem v. Blake, 19 Wise. 397, the 
following description of land in a tax deed was sustained, viz: 
Certain described premises lying in “ Washington city, now 
called Port Washington.” The name in the recorded plat was 
shown to be “ Wisconsin city,” but parol evidence was admitted 
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to show that the locality was familiarly known as “ Washington 
city.” In Smith v. Messer, 17 N. H. 420,a description in an 
advertisement for a tax sale was adjudged sufficient, which read 
as follows: “A piece of land set off by E. C. on settlers’ lot 
No. 5,128 rods long and 38 rods wide—25 acres.” Such de- 
scriptions are sustained on the strength of the maxim, /d cer- 
tum est quod certum reddi potest—parol evidence being 
allowed in aid of identification, thus rendering that certain 
which might otherwise be ambiguous.—ZUlis v. Martin, 
60 Ala. 394: Clements v. Pearce, 63 Ala. 284; 2 Whart. Ev. 
$$ 942, 943; Burroughs on Tax. 207; People v. Leet, 23 Cal. 
162; People v. Crockett, 33 Cal. 150. 

We discover no error in the rulings of the court, and its 
judgment must be affirmed. 


On asubsequent day of the term an application for a re- 
hearing was filed, the grounds of which are sufficiently stated 
in the following response : 


SOMERVILLE, J.—We are of opinion that the application 
for a rehearing in this cause should be granted. The original 
opinion is based upon the assumption that the lands were de- 
scribed throughout the entire tax proceedings, as two hundred 
acres of land, known as the lands ef the late Israel Wiggins, 
deceased.” The case was originally argued upon this theory. 

A closer examination of the record discloses the fact that the 
lands were described in the assessment list, or “docket” filed 
with the probate judge, only as “two hundred acres of land, 
lying in Dale county.” the more perfect description having 
been added in the progress of the subsequent proceedings. 

It is true that the assessment books themselves are not in 
evidence, but the act approved February 12, 1879, requires the 
tax collector to “enter into a substantially bound book, in the 
manner usual in docketing causes for trial in the circuit 
courts,” each parcel of real estate, “describing it in the same 
manner it was assessed,” with the amount of the unpaid taxes 
due. This book or docket the collector is required to deliver 
into the oftice of the probate judge by the first of March, and 
it is made the basis of all the subsequent proceedings. The 
notices to delinquents, the advertisements of sale, the certifi- 
rates of purchase, and the tax deeds signed by the probate judge, 
all have antecedent reference to it—Acts 1878-79, pp. 3 and 
- 4.88 1 and 2. 

Under the rules laid down in the opinion, and generally 
recognized by the authorities, the description given in the 
docket, or assessment list is clearly insufficient. It is impos- 
sible to locate these lands by a description so general and 
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indefinite as “two hundred acres of land, lying in Dale county.” 
It is void for uncertainty. Cooley on Tax. 286, note 4 and 
cases cited. 

The probate court, therefore, had no jurisdiction of the 
subject-matter. The assessment, which is the foundation of 
the entire tax proceedings, being void, the proceedings them- 
selves can not stand. Thisinvalidity runs through and vitiates 
all these subsequent proceedings, including, of course, the tax 
sale itself—Cooley on Tax. 258, 362; Yenda v. Wheeler, 
9 Tex. 408. The sale was required to be according to the de- 
scription given in the assessment list, or, what is the same thing, 
in the docket filed with the probate judge. No variance from 
this is permitted, the reason being, the authority or —— 
of the court to act in the premises depends upon the validity 
of this primary and fundamental proceeding.—Blackwell’s 
Tax Titles, *281, 282; Burrough’s on Tax. 281, 282. 

The judgment is reversed and the cause remanded. 





Harris v. Harris. 


Bill in Equity by Distributees to have Property held by the 
Widow at Decedent's Death declared her Statutory Separate 
Estate, and the Value thereof deducted from her Distributive 
Share. 


1. Widow’s distributive share in husband’s estate; statutory separate 
estate.—The statute requiring that, in the computation of the widow’s 
dower and distributive share in the deceased husband’s estate, the value 
of her separate estate shall be deducted (Code, 1876, § 2715-16), refers to 
an estate created by the constitution and statutes, and not to an equitable 
estate, an estate which is made separate by the terms of its creation. 

2. Husband and wife; right of husband to renounce his marital rights 
in wife’s statutory separate estate.—The husband may renounce the trust- 
eeship of the legal estate of the wife and all the privileges incident there- 
to, as he could have renounced all his marital rights at common law ; and 
the effect of such renunciation is, that the property remains the property 
of the wife, she holding it as her equitable estate. 

3. Same; investment of moneys, the wife’s statutory separate estate, by 
the husband.—The husband, in investing money, the statutory separate 
estate of the wife, may elect, the claims of creditors who had previously 
supplied the family with necessaries not being involved, whether the in- 
vestment shall be made in the name of the wife, continuing the charac- 
ter of the estate, or whether the investment shall be made in the name 
of himself, or of a stranger, as her trustee, to hold for her sole and sepa- 
rate use; and when such investment is made in the latter way, the value 
of the property thereby purchased, and held by her at the time of the 
husband’s death, can not be computed in ascertaining her dower interest 
and distributive share in his estate. 
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4. Same; transfer of policy of life insurance by the husband to the wife; 
character of estate thereby created.—A transfer by the husband to the wife 
of a policy of insurance on his life, payable to him, as a gift, creates in 
the wife an equitable separate estate ; and, she having collected the in- 
surance money after his death, the amount thereof can not be computed, 
in estimating her dower interest and distributive share in his estate. 
(This case distinguished from Williams v. Williams, 64 Ala. 405.) 


Appear from Mobile Chancery Court. 

Tried before Hon. Joun A. Foster. 

This was a bill by C. A. Harris and others, children and heirs 
at law of C. A. Harris, sr.. who died on 17th February, 1880, 
against Jane E. Harris, the widow, and Leroy Brewer, as ad- 
ministrator of the estate of said decedent; was filed on 8th 
June, 1882; and the case made thereby is substantially as fol- 
lows: On 9th May, 1872, said decedent, having in his hands, 
as husband and trustee, $12,000, belonging to his wife, the said 
Jane E. Harris, as her statutory separate estate, invested the 
same in designated real estate in the citv of Mobile, purchased 
from Dabney Berry, taking a deed therefor in his own name as 
trustee for his said wife, and “for her sole and only separate 
use, benefit and behoof forever, free from all the debts, claims 
or control of the husband whatsoever.” The deed is made an 
exhibit to the bill. The bill charges that, although the words 
used in the deed “are such as to create an equitable estate in a 
married woman, yet such property is in fact _ of her statu- 
tory estate, because the money invested in making the purchase 
was her statutory estate.” The bill further avers * that at the 
time C. A. Harris married the respondent, Jane E. Harris, he 
held a policy of insurance upon his own life for his own benefit, 
in the Etna Life Insurance Company of Hartford, Conn., for 
the sum of five thousand dollars; and that after said marriage, 
to-wit: on the 26th day of June, 1871, the said C. A. Harris 
assigned said policy as follows: ‘For value received I hereby 
transfer, assign and turn over unto my wife, Jane E. Harris 
and her children by me—and if I should survive her, it goes to 
her children by me, if any, and if none, reverts to my children 
- by my former wife then living, equally; and if she survives 
me, then it is for her benefit absolutely—all my right, title and 
interest in policy of life insurance No. 83,029, issued by the 
tna Life en el Company of Hartford, Connecticut, and 
all benefit and advantage to be derived therefrom.’ Orators 
aver that no value was given for such assignment other than 
love and affection; that the said C. A. Harris paid the premi- 
ums out of his own funds up to the time of his death; and that 
the defendant, Jane E. Harris, having survived him without 
children, received the proceeds of said policy.” It is also 
averred that all the debts of said decedent had been paid; that 
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his estate consists solely of personal property; that on 4th May, 
1882,the administrator had filed his accounts and vouchers for 
a partial settlement, and asked for an order to make distribu- 
tion among the distributees of sid estate; and that the said 
widow claimed to be a distributee, and entitled to one-fifth of 
said estate, there being seven children ; but that she was not en- 
titled to participate in the distribution of said estate, because of 
the facts above stated. The bill prays that the administration 
of said estate may be removed into said Chancery Court; 
that the real estate held by the defendant, Jane E. Harris, un- 
der the deed from said Berry, and the money received on 
the said policy of life insurance may be decreed to be her stat- 
utory estate, and that she may be excluded from participating 
in the distribution of said estate, “except as to the excess of 
what her interest may be over the value of her statutory es- 
tate.” 

Mrs. Harris interposed a demurrer to the bill, which was sus- 
tained by the court. From the decree sustaining the demurrer 
this appeal was taken; and it is here assigned as error. 


H. Avstity, for appellant. 
James Bonn, contra. 


BRICKELL, C. J.—The statute (Code of 1876, $$ 2715-16) 
excludes from dower and distributive share in the estate of the 
husband a widow, having at the death of her husband a sepa- 
rate estate of equal or greater value than such dower and distrib- 
utive share; or, if it be of less value, requires that in the com- 
putation of the dower and distributive share, it shall be deduct- 
ed. The separate estate to which the statute refers, is the es- 
tate created by the constitution and statutes, and not an equita- 
ble estate, an estate which is made separate by the terms of its 
creation.—Smith v. Smith, 30 Ala. 642; Huckabee v. Andrews, 
34 Ala. 646. 

It is not denied that the deed exeeuted by Berry, conveying 
the house and lot to the intestate, Harris, as trustee for his wife, 
by its terms created an equitable separate estate—that it clearly 
and unequivocally excluded the marital rights of the husband, 
and limited the estate to the sole and separate use of the wife. 
The point of contention is, that as the money employed in the 
purchase, and forming the consideration of the conveyance, was 
of the legal or statutory separate estate of the wife, the house 
and lot of necessity, without regard to the terms of the convey- 
ance, became likewise her legal or statutory estate, and its value 
must be computed in estimating her dower and distributive 


share in the estate of her deceased husband. The argument is, 
VoL. LxxI. 
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that the statutory estate of a married woman, without the inter- 
vention of a court of equity, can not be converted into an equi- 
table separate estate. This question was the subject of patient 
and deliberate consideration in Turner v. Helly, and Masson v. 
Kelly, 70 Ala.85; and we affirmed that the husband could renounce 
the trusteeship of the legal estate of the wife and all the privi- 
leges incident to it, as he could have renounced all his marital 
rights at common law. The effect of such renunciation is pre- 
cisely the same as was the effect of his renunciation of his com- 
mon law rights; the property remains the property of the wife— 
it is her equitable separate estate. The statute or the constitu- 
tion can not intervene, for their field of operation is to inter- 
cept the marital rights of the husband, and these do not attach, 
because the husband renounces them. The husband investing 
money, the statutory separate estate of the wife, as it was his 
duty to invest it, could elect whether the investment should be 
made in the name of the wife, continuing the character of the 
estate, or whether the investment should be made in the name 
of himself, or of a stranger, as a trustee, to hold for the sole 
and separate use of the wife. In making an investment of the 
latter kind, he alone is stripped of rights and privileges, the 
claims of creditors who had previously supplied the family with 
necessaries not being involved. The conveyance creating an 
equitable separate estate in the wife, the value of the house and 
lot is not to be computed in ascertaining her dower and distribu- 
tive share. 

The transfer of the policy of insurance was a simple gift 
from the husband to the wife. At common law it was void, 
because of the unity of husband and wife and the incapacity of 
the wife to take and to hold chattels, or choses in action, or 
stocks, independently of the husband. Ina court of equity, 
the gifts of chattels, or the transfers of choses in action, or of 
stocks, made by the husband to the wife were supported; and they 
were supported upon the presumption that they were intended’ 
for her separate use.—Me Williams v. Ramsay, 23 Ala. 813; 
Williams v. Maull, 20 Ala. 721: MeMillan v. Peacock, 57 
Ala. 127. As the transfer of itself created in the wife a sepa- 
rate estate, an estate not made her separate estate by the con- 
stitution or the statute, it is an equitable estate, and the siatute 
does not require that it should be taken into the computation 
in estimating her dower and distributive share. This case is 
clearly distinguishable from Wiliams v. Williams, 68 Ala. 405, 
in which the policy was taken out in the name of the wife as 
sole beneficiary, right and title vesting in her by the policy itself, 
and not by a transfer or gift from the husband. 

We find no error in the decree of the chancellor, and it must 
be aftirmed. 
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McCrary wv. Chase & Co. 
Contest of Claim of Exemption. 


1. Exemption; right of, dependent on residence in the State.—The con- 
stitution and statutes of this State render residence within the State an 
essential element of the right to an exemption of a homestead, or of per- 
sonal property from liability for the payment of debts; and the right, 
springing from, and being dependent upon the status of residence within 
this State, it may be admitted, terminates whenever the status is changed 
by the acquisition of a residence in another State. 

2. Same; right of, must be determined at the time lien of process at- 
taches.—But the right to such exemption must be determined according 
to the state of facts existing when the lien of an execution or other pro- 
cess attaches. 

3. Same; contestation of, a suit; by what facts supported.—The con- 
testation of a claim of exemptions is essentially a suit, in which the plain- 
tiff causing the levy is the actor, and the levy is the institution of the 
suit. The causes of contest assigned must be supported by facts exist- 
ing at the time the contest is instituted; and the subsequent occurrence 
of facts essential to the plaintiff’s right of recovery, operating to defeat 
or divest the right of exemption, will not support the contest. 

4. Same.—Hence, where personal property levied on under an execu- 
tion was claimed as exempt by the defendant in execution, and the claim 
was contested, and at the time of the levy and of making the claim the 
defendant was a resident of this State, his subsequent removal from the 
State, and residence in another State at the time of the trial of the con- 
test can not deprive him of his right to an exémption of the property 
levied on from the payment of the execution. 


Apprat from Barbour Cireuit Court. 
Tried before Hon. H. D. Crayton. 
The facts are sufficiently stated in the opinion. 


G. L. Comer, for appellant. (No brief came to the hands of 
the reporter.) 


S. H. Denr and Jonn D. Rogvemore, contra, cited Story on 
Con. Laws, § 47; State v. Hallett, 8 Ala. 159; Glover ». Glover, 
18 Ala. 367; Talmadge v. Talmadge, 66 Ala. 199 ; Allen v. Ma- 
nasse, 4 Ala. 554; Thomp. on Homs. & Ex. § 91, and authori- 
ties cited; Daniel v. Hamilton, 52 Ala. 105. 


BRICKELL, C. J.—The appellees, having obtained before 
a justice of the peace a judgment against the appellant, caused 
an execution issuing thereon to be levied on ten shares of the 


capital stock of a corporation created under the laws of this 
VoL. LXxxI. 
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State, located in the city of Eufaula, and known as the “ City 
Building and Loan Association.” The appellant claimed the 
stock as exempt from levy and sale under execution, and pur- 
suant to the statute made and filed an inventory of his personal 
property and the value thereof. The claim was contested by 
the appellees upon the ground that it was excessive, specific 

roperty mentioned being of greater value than was expressed 
in the inventory; and it being averred that the appellant had 
in money four hundred dollars not embraced in the inventory. 
A trial of the contest was had before the justice of the peace, 
and resulted in a judgment sustaining the claim of exemption, 
from which judgment the appellees appealed to the Circuit 
Court. Upon the trial in the Circuit Court, it appeared that 
at the time of the issue and levy of the execution, and when 
the claim of exemption was interposed, the appellant was a resi- 
dent citizen of this State, but soon thereafter removed with his 
family to the State of Georgia, and there engaged in the mer- 
cantile business. Some months before the trial in the Circuit 
Court, in consequence of sickness, he brought his family into 
this State and boarded them at a hotel in the city of Eufaula, 
visiting them from time to time. The appellant testified that 
he intended removing back to this State, so soon as he com- 
pleted certain business negotiations then in progress, and which 
were complete except the payment of a sum of money. 

The Cirerit Court charged the jury, that although the appel- 
lant was a resident citizen of this State at the time of filing his 
claim of exemption, and at the time of the trial before the jus- 
tice of the peace, yet, if he was not then a resident citizen of 
the State, he was not entitled to the exemption, and they must 
find for the appellees; and refused four several instructions re- 
quested by the appellant. In the view we take of the case, it 
is unnecessary to notice the instructions refused. 

The constitution and the statutes render residence within the 
State an essential element of the right to an exemption of a 
homestead, or of personal property from liability for the pay- 
ment of debts. The words employed in designation of the per- 
son entitled to the right are, any resident of this State. The 
pre-existing statutes had limited exemptions to the heads of 
families, and the exemption was intended for the use of the 
family in the State. These were the words of the statute, but 
it was said that without the words it could not have been sup- 
posed that there was a purpose to legislate for the benefit of 
those who were without the territorial limits, and not subject to 
the jurisdiction of the State-—Adlen v. Manasse, 4 Ala. 554; 
Sallee v. Waters, 17 Ala. 488; Boykin v. Edwards, 21 Ala. 
261. The same policy pervades the constitution and the stat- 
utes now, affording benefit and protection to the unfortunate 
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debtors within the territorial limits of the State, and subject to 
its jurisdiction. Whether it is intended that the domicil of the 
person claiming the exemption must be within the State, is not 
now a question we propose to consider. The place of abode 
must be here—there must not be a mere temporary sojourn. 
Talmadge v. Talmadge, 66 Ala. 199. The facet is uncontro- 
verted, that when the execution was issued and levied, and when 
the claim of exemption was interposed, the residence and dom- 
icil of the appellant were within this State, and he was of right 
entitled to the statutory and constitutional exemption. The 
right springing from, and being dependent upon the status of 
residence within this State, it may be admitted, terminates when- 
ever the status is changed by the acquisition of residence in an- 
other State.—Finley v. Sly, 44 Ind. 269. The right to an ex- 
emption must be determined according to the state of facts 
existing when the lien of an execution or other process attaches. 
If the right does not then exist, the occurrence of subsequent 
facts will not operate a divestiture of the lien. If, when the 
execution in this case was levied, the residence of the appellant 
had been in another State, his subsequent removal and acquisi- 
tion of a residence in this State could not have operated to divest 
the lien attaching from the levy. The contestation of a claim 
of exemptions is essentially a suit, in which the plaintiff causing 
the levy is the actor. The institution of the suit is the levy. 
McAdams v. Beard, 34 Ala. 478. The plaintiff must assign 
the causes of contest, and must support them by facts existing 
at the time the contest is instituted. The subsequent occur- 
rence of facts essential to his right of recovery, operating to 
defeat or divest the right of exemption, will not support the 
contest. The rule is general, if not universal, that facts not 
occurring until after the institution of suit, essential to a recov- 
ery, will not support the suit.— Hill v. Hill, 10 Ala. 527; Don- 
aldson v. Waters, 30 Ala. 175. The grounds of contest must 
be veritied by affidavit, and verified as existing at the time of 
the claim of exemption. There was in this case no denial of 
the residence of the appellant in this State at the time the 
claim of exemption was made. The contest was directed en- 
tirely to the inquiry and fact, whether the claim was excessive. 
That ground could not be abandoned, and another substituted, 
dependent upon a state of facts arising subsequently. The in- 
stitution of the contest had deprived the appellant, while he 
was a resident of the State, of the use and enjoyment of the 
property upon which the levy was made; of the opportunity 
of employing it to aid in his acquisition of a residence elsewhere. 
The purpose of the constitution and statutes conferring the ex- 
emption is, to leave the resident of the State in the free and 


unrestrained use and enjoyment of the property. And it is 
VoL. LXxI. 
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not the right of a creditor, through the instrumentality of a 
contest, to deprive him of the use of it in the acquisition of a 
residence elsewhere; and when the residence is acquired, to 
invoke its existence to support a suit he has wrongfully insti- 
tuted. 

The charge given by the Circuit Court is erroneous, and com- 
pels a reversal of the judgment. 

Reversed and remanded. 


The State of Alabama for the use of 
Montgomery County v. Allen. 


Contest of Claim of Exemption. 


1. Homestead exemption; may be claimed by surety in confessed judg- 
ment for fine and costs on conviction for a misdemeanor.—A surety ina 
judgment confessed under the statute for the fine and costs in a prosecu- 
tion for a misdemeanor, is entitled toa homestead exemption as against an 
execution issued on such judgment. 

2. Confession of judgment for fine and costs in case of misdemeanor; a 
civil liability. —A confession of judgment by sureties for a defendant in.a 
prosecution for a misdemeanor is a civil proceeding in the name of the 
State for the use of the county in which the crime was committed and 
prosecuted, and imports a civil liability—asemere promise to pay money, 
evidenced by the judgment thus confessed. 

3. Exemption of State from operation of general statute-—Exemption 
from the operation of general statutes is a State prerogative, and does not 
extend to counties. 


Arrrat from City Court of Montgomery. 
Tried before Hon. Tuomas M. Arrineron. 
The facts are sufficiently stated in the opinion. 


H. C. Tompxrys, for appellant.—(1) The judgment upon which 
the execution was issued was confessed under § 4454 of Code 
of 1876. It is founded upon the fine and costs assessed against 
the defendant; and the effect of the action taken by the sure- 
ties is, that they simply come in and make themselves parties 
defendant to the proceedings against the principal for the re- 
covery of the fine and costs. Such a judgment is not, strictly 
speaking, a contract; it is rather a proceeding of the court used 
for the purpose of enforcing the payment of a judgment ren- 
dered in a criminal case. It is, in no sense, a civil proceeding, 
but is criminal in its nature. See Com. v. Cobbett, 2 Yates, 
852; Com. v. Com’rs, 8 Serg. & R.151. (2) Upon that theory 
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it has been held in Pennsylvania by nisi prius courts of high 
standing that no exemption could be claimed against a judgment 
obtained upon a forfeited recognizance. The direct question 
has not been before the Supreme Court of that State, though, 
from the principles announced in the cases cited supra, that court 
would undoubtedly sustain that view.—Com. v. Dougherty, 8 
Phil. R. 366; Com. v. Whiteside, 1 L. Bar, Sept. 25, 1869. 
There are decisions which held that an exemption may be 
claimed against such judgment, but they rest on the ground 
that a party is entitled to exemptions, even against a judgment 
for fine and costs, which is not the law in this State. The rule 
in this State is, that the right of exemptions depends, not upon 
the judgment, but upon the original cause of action. (3) This 
was a judgment in favor of the State. Upon this point the de- 
cisions may be conflicting, but an adherence to long established 
rules forces that conclusion. (4) The State is not included in 
any statute, unless expressly named therein.—Zott v. Brewer, 
64 Ala. 287; U. S. v. Hewes, Crabbe, 307; U. S. v. Hoar, 2 
Mas. 311; 4 Cow. 148; 1 Watts, 54; 8 Bush, 220; 54 Ga. 36; 
29 Gratt. 683; /b. 716. 


Jno. Ginprat Winter, contra.—(1) The judgment was found- 
ed on a contract—it is true, for the payment of a fine; but the 
surety was, in no sense, thereby connected with the crime. 
This case is analogous to the case of a surety on a promissory 
note given by the principal, in compromise of a claim for dam- 
ages, growing out of a tort. See 51 Mo. 133. (2) The judg- 
ment is not in favor of the State; it is for the use of Montgom- 
ery county; and hence, the county and not the State is the 
party really interested.—Code of 1876, §§ 4458, 2891. (3) It 
Is true, as a general proposition, that general words in a statute, 
declaring or affecting rights or interests, do not include the 
State; but it has been repeatedly held that exemption laws are 
not within this ruie-—Hearn v. State, 62 Ala. 218; State v. 
Williford, 36 Ark. 155; Com. v. Lay, 12 Bush (Ky.), 286. 





STONE, J.—Robert Coles was convicted of carrying a deadly 
weapon concealed about his person, and a fine of fifty dollars 
was assessed against him. Pusmgen he, together with John 
Allen and another as sureties, confessed judgment for the 
amount of the fine, and the costs of the prosecution, under 

4454 of the Code of 1876. An execution, issued on said con- 

essed judgment, was levied by the sheriff on the homestead of 
said J ie Allen, and a claim of exemption was interposed un- 
der the statute. The homestead was and is in value much less 
than two thousand dollars, and in extent much less than one 
hundred and sixty acres. The property was adjudged not to be 


VoL. LXXI. 











1882. } OF ALABAMA. 545 


{Alabama Great Southern Railroad Co. v. McAlpine & Co.] 


subject to levy and sale under the execution, and that is the 
sole question for our consideration. 

It is contended for appellant that the exemption claimed 
does not apply to such a case as this; that the statute only ex- 
empts such property from levy and sale under process for the 
collection of debts contracted, and that this is not the case of a 
debt contracted.—Code, § 2820. In Bowden v. Williams, 69 
Ala. 433, we held that the statute did not exempt property 
from liability for torts or penalties. The argument here is, 
that the sum sought to be collected is a fine for a misdemeanor, 
and the confessed judgment and execution thereon are only 
methods of collecting that fine. This may be true of the lia- 
bility of the principal in the confessed judgment. With the 
sureties it is different. There is no public offense, tort, or 
wrong imputed to them. In becoming Coles’ sureties, they in 
no sense became participants in the ‘public wrong of which he 
was convicted. This was a civil liability—a mere promise to 
pay money, evidenced by the judgment they confessed. It was 
a civil proceeding, with all the attributes of a civil —— , 
If it were not so, the State could not prosecute this ant 
Tlearn v. The State, 62 Ala. 218; Hateh v. The State, 40 Ala. 
718; 2 Brick Dig. 419; State v. Pitts, 51 Mo. 133; Thomp. 
on Homestead, 386. There is nothing in this objection. 

It is objected in the next place, that this is a claim by the 
State, and inasmuch as the statute does not expressly declare 
any exemptions against obligations to the State, none can be 
granted. We need not decide this question. The proceeding, 
although in the name of the State, is for Montgomery county. 
The tine money does not go to the State, but to the county. 
In fact, these proceedings are prosecuted in the name of the 
State of Alabama for the use of Montgomery county. Exemption 
from the operation of general statutes is a State prerogative. 
It does not extend to the counties.—Code of 1876, § 4458; 
Miller v. The State, 38 Ala. 600; State v. Connor, 69 Ala. 212. 

Aflirmed. 


Alabama Great Southern Railroad 
Company v. McAlpine & Co. 


Action against Railroad Company jor Damages to Stock. 


1. Injury to stock by railroad company; allowing stock to run at large 
not contributory negligence.—Apart from the influence of any special 
35 
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statute, the law in this State is, that it is not such contributory negli- 
gence for the owner of stock to suffer them to run at large, as to prevent 
him from recovering damages for injuries negligently done to them by 
persons or corporations owning or controlling railroads. 

2. Same; rule as to contributory negligence not changed by local act of 

February 28, 1881 Pamph. Acts, 1881-1, p- 293).—This rule as to con- 
tributory negligence in such cases is not changed by the act of February 
28th, 1881 (Pamph. Acts, 1880-1, p. 225), making it unlawful for stock 
to run at large in a designated territory, subjecting the owner to dam- 
ages committed by such stock to the lands, crops, ete., and declaring the 
owner or manager of stock who knowingly suffers them to run at large 
guilty of a misdemeanor. 
3. Same; owner of stock allowing them to run at large in violation of 
local statute, not debarred of right of recovery.—The facet that the owner 
of stock, in allowing them to run at large, is guilty of a violation of a 
local statute, making it unlawful for stock to run at large within a desig- 
nated territory, does not preclude him from recovering damages against 
a railroad company for injuries done to the stock within such territory, 
while at large, by defendant’s train. [In such case the plaintiffs unlaw- 
ful act did not contribute to the injury, and he does not require any aid 
from it to establish his cause of action. 

4. Railroad corporations; de gree of diliqe nee ve quired.—The law exacts 
of railroad companies, and other common carriers, in their use of steam- 
power, extraordinary diligence, or ‘* that degree or diligence which very 
careful and prudent men take of their own affairs ”’; and while there 
are authorities which confine this rule of diligence to the transportation 
of passengers, such is not the law in this State. 

oS. Same; blowing whistle or ringing hell before reaching station or pub- 
lie road.—Under the statute (Code of 1876, § 1699,) no duty is imposed 
on the engineer in charge of a locomotive running on a railroad to blow 
the whistle or ring the bell until the locomotive comes within one-fourth 
of a mile of a road-crossing or regular depot or stopping place; and 
hence, a charge, given at the request of a plaintiff in an action against a 
railroad company for damages to stock, which assumes the existence of 
such duty ata time when the statute does not require its observance, is 
erroneous. 


Apreat from Greene Circuit Court. 

Tried before Hon. Samven H. Sprorr. 

This was an action by J. A. McAlpine & Co. against the 
Alabama Great Southern Railroad Company, a corporation 
operating a railroad in this State, to recover damages for in- 
juries alleged to have been done to a mare and mule, the prop- 
erty of the plaintiffs, by the defendant’s locomotive and train 
of cars, through and by reason of negligence and want of care 
of defendant's agents in the management and running of said 
locomotive and train. The facts bearing upon the principal 
question decided are sufficiently stated in the opinion. the 
evidence introduced on the trial showed that the mare was 
fatally injured, and the mule killed at different times, and at 
different places on defendant's track, by being run against and 
thrown from the track by locomotives attached to defendant's 
regular passenger trains. The evidence tended to show that 
the mule was killed by a locomotive attached to a train going 


north-east, about three hundred and eighty-four yards south- 
VOL. LXX1. 
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west of Boligee, a regular depot or station on defendant’s road, 
at which station or depot a public road crossed defendant’s 
track; that “the signal post at or near which the whistle for 
the station and crossing is usually blown,” was about four hun- 
dred and ten yards further south-west, thus making “ the sig- 
nal post’ about seven hundred and ninety-four yards from 
said station and crossing, and that “the engineer, at the usual 
place for giving the signal for the station, blew one blast for 
the station, and also, in connection therewith, three blasts for 
the public road crossing.” 

The second charge given at the request of the plaintiff, re- 
ferred to in the opinion, is in these words: “If the jury be- 
lieve from the evidence that the injury to the mule occurred 
about 384 vards south of the regular depot or stopping place at 
Boligee and the public road crossing at that place, and that the 
engine or train which committed the injury was going north, 
and that the whistle was not blown or bell rung for 200 yards 
or more before the engine or train struck the mule, then such 
Failure to blow the whistle, or ring the bell within the space of 
200 yards or more south of where the mule was killed, was, of 
itself, negligence, and authorizes the jury to find for the plain- 
tiffs so far as the mule is concerned.” To the giving of this 
charge the defendant excepted. 

The defendant also reserved an exception to the refusal of 
the court to give the following charge at its written request: 
“If the jury believe from the evidence that the defendant was 
in the possession of the right of way where said mare and mule 
were killed or injured, and was running its train on its right of 
way, and that said stock were on defendant’s track, and de- 
fendant used ordinary care and diligence to prevent the damage 
complained of, then the plaintiffs can not recover; and if the 
evidence satisties the jury that the speed of the train was 
checked while approaching the animals, the mere fact that the 
train was not stopped does not tend to show a want of care and 
prudence.” The trial resulted in a verdict and judgment for 
the plaintiffs, from which the defendant appealed. The charge 
given and the charge refused, and the rulings on the evidence 
indicated in the opinion are among the errors here assigned. 


T. C. Crarke, J. P. McQueen and Woop & Woop, for 
appellant. (No brief came to the hands of the reporter.) 


Heap & Burier, with whom was H. M. Junge, contra. 
(1) It is a well settled rule of law that negligence or unlawful 
conduct of the plaintiff does not excuse the defendant’s negli- 
gence, unless it was the dmediate, prowimate cause of the 
injury.— Foster v. Holly, 38 Ala. 76, and authorities there 
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cited; Marble v. Ross, 124 Mass. 44; O Brien v. McGlinchey, 
68 Me. 552; C. d& St. L. R. R. Co. v. Woolsey, 85 Ill. 370; 
C. & St. L. R. R. Co. v. Murray, 82 Ul. 76; Blane v. Chesa- 
peake R. R. Co.,9 W. Va. 252; Baylor v. B. & O. R. R. Co., 
9 W. Va. 270; Tanner v. L. & N. R. R. Co., 60 Ala. 621. 
An examination of the New York, Pennsylvania, Kansas and 
Kentucky cases, which appear to be opposed to the appellees’ 
position in this case, will show that they ignore the principle 
that the plaintiff's negligence must be the proximate cause of 
the injury.—See Clark v. R. R. Co., 11 Barb. 112; 2. R. Co. 
v. Rehman, 49 Pa. St. 101; 14 B. Mon. 75. (2) It is con- 
tended that, because it is unlawful for stock to run at large, the 
violation of this law, in every case of injury to stock, is the 
proximate cause of the injury, and excuses the negligence of 
the party committing the injury. This question was before 
this court in Jones v. Alabama Great So. R. R. Co., at De- 
cember term, 1880 [not reported], under the act found in 
Pamph. Acts, 1871-2, p. 379. Under that act it was unlawful 
for stock to run at large, yet this court held that the act had no 
reference to the liability of railroad companies for negligence. 
(3) Our statutory system was intended to guard stringently the 
interests of property holders along the lines of railroads, and to 
protect their property from injury by railroads.—Code, 1876, 
$$ 1700, 1712. The special act in question was manifestly 
designed for the particular benefit and convenience of amie 
turists, not mentioning railroads. It was not intended that 
this act should engraft an exception upon the general law as to 
the liability of railroad companies for injuries to stock. 
(4) The charge given was in accordance with the statute. 
Code, 1876, §§ 1699, 1700; A. & C. R. R. Co. v. Williams, 
53 Ala., p. 599. 


SOMERVILLE, J.—This action is one for damages, for the 
alleged negligent injuring of certain stock by the servants of 
the defendant railroad company. The stock—a mule and a 
horse—were running at large within that portion of Greene 
county which is included in the provisions of the act of Feb- 
ruary 28, 1881, entitled “ An Act to prevent the running at 
large of stock in certain portions of Greene county.” This 
act declares it “ wnlawful for stock of any kind or description 
whatever to run at large” within a designated part of the 
county, and makes the owner liable to the ot y injured for 
any damages committed by said stock to any we & crops, fruit 
trees, shrubbery, or other property” within the specified dis- 
trict. The owner, or manager of any stock, who knowingly 
suffers it to run at large, is, furthermore, declared guilty of a 
misdemeanor. 

VoL. LXXxI. 
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The principal question for decision is, whether a plaintiff, 
who lien his stock to run at large within the prohibition of 
this act, is debarred from recovering damages for its negligent 
injury. 

Apart from the influence of this special act, the law is un- 

uestioned, that it is not such contributory negligence, in this 
State, for the owner of stock to suffer it to run at large, as to 
prevent him from recovering for any damage negligently done 
to it by persons or corporations, owning or controlling railroads. 
Section 1712 of the present Code (1876) expressly de- 
clares that, in such cases, “ permitting live stock or cattle of 
any kind to run at large shall not be considered as contributing 
to such killing or injury.” This would no doubt be the law 
without the statute, upon the ground that the negligence of the 
owner in such cases is rather the remote than the proximate 
cause of the injury, and can not, therefore, be regarded as con- 
tributory negligence.—South & North R. R. Co. v. Williams, 
65 Ala. 74; Gothard v. The Ala. G. S. R. R. Co., 67 Ala. 114. 

Does the special act above cited operate to change this prin- 
ciple?’ This question, in our opinion, is settled in the negative 
by the case of Jones v. The Ala. G. S. R. PR. Co., decided at 
the December term, 1880 [not reported], in which we construed 
a similar act, approved February 14, 1872 (Acts 1871-72, 
p- 379), holding that it was “confined to the protection of 
growing crops, and had no reference to the liability of railroad 
companies.” We see no reason for departing from the 
doctrine of this decision, believing, as we do, that the cases to 
which we are cited by appellant’s counsel, in support of the 
opposite view, are unsound in their reasoning, as well as re- 
pugnant to the rule of contributory negligence declared in such 
cases by our statute. 

It is insisted that the plaintiff was guilty of an unlawful act 
in suffering his stock to run at large, and that this debars his 
right of recovery. The rule, however, is, that “to —s a 
party of redress because of his own illegal conduct, the ¢le- 
gality must have contributed to the injury.”—Cooley on Torts, 
155. The fact of illegality here renders the act of permitting 
the stock to run at large neither more nor less contributory to 
the injury, or provimate as a cause of it—Wharton on Neg. 
§§ 995, 331. Fire relation of the act to the injury complained 
of would be precisely the same, whether it was legal or illegal. 
It would have no more tendency to produce the injury in the 
one case than in the other. This is the better and sounder rule 
recognized in the case of injuries or accidents happening in 
the violation of Sunday laws.—Sherman on Neg., § 39; Whart. 
on Neg., § 331; Platz v. City of Cohoes, 42 Amer. Rep. 286. 
“The same natural causes,” as observed by a learned court, 
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“would have produced the same results on any other day, and 
the time of the accident or injury, as that it was on Sunday, is 
wholly immaterial so far as the cause of it, or the question of 
contributory negligence is concerned.”—Sutton v. Wauwatosa, 
29 Wis. 21; Mohney v. Cook, 26 Penn. St. 342; Woodman 
vw. Hubbard, 25 N. H. 67; Philadelphia, &e., R. R. Co. v. 
Towboat Co., 23 How. (U. 8.) 209. “The fact that a party 
injured,” says Mr. Cooley in his works on Torts, * was at the 
time violating the law, does not put him out of the protection 
of the law; he is never put by the law at the mercy of others.” 
Cooley on Torts, 157. 

The precise question under consideration has been decided, 
in accordance with the foregoing views, several times by the 
Supreme Court of Illinois —C. & St. L. Railroad Co. »v. 
Woosley, 85 Il. 370; Ewing v. C. & A. BR. Railroad Co., 72 
Il]. 25, and cases cited. 

It is clear that, in all such cases, the plaintiff requires no aid 
from the illegal part of the transaction in order to establish 
his cause of action, and this is the test of recovery, both in 
actions ex delicto and ex contractu.—Holt v. Green, 73 Penn. 
St. 198; 8. C. 13 Amer. Rep. 737. He is debarred from re- 
covery only when he ean not prove his cause without being 
“obliged to lay the foundation of his action in his own violation 
of the law.”— Way v. Foster, 1 Allen, 408; Gunter v. Leckey, 
30 Ala. 591. 

Under these views there was no error in the action of the 
court excluding the act of February 28, 1881, under consider- 
ation, from being given in evidence to the jury, or in the 
rulings of the court touching its relevancy to the case. 

The rule has been frequently declared by this court, in ac- 
cordance with the generally recognized doctrine, that the law 
exacts of railroad companies, and other common carriers, in 
their use of steam power, extraordinary diligence, or “that de- 
gree of diligence which very careful and prudent men take of 
their own affairs,” — I. & M. Railway Co. v. Blakely, 59 Ala. 
471; Cook v. C. R. R. Co., 67 Ala. 533; Tanner v. L. & N. R. 
R. Co., 60 Ala. 621; Grey’s Ex’r v. Mobile Trade Co., 55 Ala. 
387. There was no error in refusing the charge, requested by the 
defendant, exculpating the company from liability on the con- 
dition of having used only ordinary care and diligence. There 
are authorities which confine this rule of diligence to the 
transportation of passengers, but such is not the law in this 
State. 

The court erred, however, in giving charge numbered tivo 
requested by the plaintiff. The statute (Code, § 1699,) requires 
the engineer, in control of a locomotive, “to blow the whistle 
“ ring the bell, at least one-fourth of a mile before reaching 

OL. LXXI. 
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any public road crossing, or any regular depot or stopping 
place, and to “continue to blow such whistle or ring such bell, 
at intervals,” until he passes such road crossing, or reaches such 
depot or stopping place.—Code, 1876, § 1699. It is plain that 
no duty is imposed on the engineer to blow the whistle or ring 
the bell at all, until the locomotive comes within one-fourth of 
a mile, which we judicially know to be four hundred and forty 
yards, of the road-crossing or the depot, as the case may be. 
Any conformity to the statutory requirement, prior to this 
time, is entirely optional, and not peremptory. The vice of 
the charge in question is, that it assumes the existence of the 
duty at a time when the statute does not require its observance. 

The judgment of the Cireuit Court must be reversed and 
the cause remanded. 


Rice & Wilson v. Jones & Bro. 
Assumpsit for Money had and recete d for Plaintiff's Use. 


1. Money ; title to, passes by delivery.—Money and bank-notes current 
as money pass from hand to hand by delivery, possession of itself being 
suflicient evidence of title, upon the faith of which all persons dealing 
fairly may safely receive them. 

2. When money, the proceeds of the sale of mortgaged chattels, can not 
be recovered by transferce of mortgage against party receiving it from mort- 
gagee.—R. having executed a mortgage to M. & T. upon a crop to be 
grown by him on a designated place, to secure advances obtained by him 
from them, M. & T., after having the mortgage duly recorded, transterred 
and assigned it to R. & W. After the assignment, and without notice 
thereof, R. delivered two bales of the crop conveyed by the mortgage to 
M. & T., and M. shipped it in his own name to warehousemen in the city 
of Montgomery for sale. The cotton having been sold, M. purchased of 
J. & Bro., merchants in said city, a bill of goods, giving them in payment 
an order on the warehousemen for $134.73, expressing that it was the 
proceeds of three bales of cotton. This order was paid, on presentation, 
to J. & Bro., $98.20 thereof being proceeds of the sale of the two bales of 
cotton which R. had delivered to M. & T.; J. & Bro. having at the time 
no notice that the cotton did not belong to M., or of the manner in which 
he obtained it, or of the assignment ot the mortgage. Held, in an action 
of assumpsit brought by R. & W. against J. & Bro. to recover the pro- 
ceeds of the sale of the two bales of cotton paid to them by the ware- 
housemen, that the defendants had the right to presume that the money 
paid to them belonged to M., and, having received it without knowledge, 
in good faith, and upon a valuable consideration, they were entitled to 
retain it; and that the plaintiffs could not recover. 


Aprra from Montgomery Cireuit Court. 
Tried before Hon. Jonn P. Husparp. 
The facts are sufficiently stated in the opinion. 
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E. P. Morrissert, for appellant.—(1) While a mortgage on 
an unplanted crop is a mere executory contract, the cotton hav- 
ing been delivered in part execution thereof, the mortgagees 
were thereby clothed with the legal title.—Stern v. Simpson, 
62 Ala. 194; Abraham v. Carter, 53 Ala. 8. (2) By the as- 
signment of the mortgage the appellants were vested with the 
mortgagees’ right, title and interest in the crops covered thereby. 
Buell v. Underwood, 65 Ala. 285; Jones on Chat. Mort. § 505. 
(3) The delivery of the cotton to the mortgagees was, in legal 
effect, a delivery to the transferees, and the legal title thus per- 
fected passed to them.—61 Ala. 114; Benj. on Sales, (8d Am. 
Ed.) $$ 81, 83. (4) The mortgagees being estopped from claim- 
ing the cotton by their transfer, are not the appellees, who claim 
under them, also estopped ?—19 Ala. 430; 21 Ala. 91. They 
could only take such title as Matthews had at the time he gave 
the order; and he then having no title, they acquired none. 
Lyde v. Taylor, 17 Ala. 274. (4) The appellees were not bona 
Jide purchasers. There can not be a bona fide purchase of 
property from one, when the /ega/ ttle to such property is out- 
standing in another.—17 Ala. 274; Benj. on Sales (3 Am. Ed.), 
§ 6; 11 Wendell, 80; Zhe /daho, 3 Otto, 575; Story on Sales, 
§ 201. (6) “The appellants are bona fide purchasers, and the 
legal title being in them, how can they be deprived of their 
property by the wrongful conduct of Matthews, or by any one 
else, except by due course of law ?’— Dee. of Rights, § 7; Swm- 
ner v. Woods, 67 Ala. 139; Wilburn v. MeCalley, 63 Ala. 436; 
Blackman v. L. D. & Co., 63 Ala. 549; 58 Ala. 176; 67 Ala. 
109. (7) The order was not negotiable paper, because it was 
limited to payment out of a particular fund.—Dan. on Neg. In. 
$50; 43 N. H. 129, and authorities there cited ; Chitty on Bills, 
p. 158; Jenny v. Herle, Lord Raym. 1361. 


Sarre & Graves, contra.—(1) The note secured by the mort- 
gage was not negctiable, and the mortgagor, without notice of 
the transfer, had a right to pay to the mortgagees, although the 
mortgagees did not have possession of the mortgage.— Hart v. 
Freeman, 42 Ala. 567. Payment to the mortgagees under such 
circumstances operated an extinguishment of the mortgage; 
and after such payment it was no security in the hands of the 
transferee.—Jones on Chat. Mort. § 646. (2) After delivering 
to the mortgagees in satisfaction of the debt, the mortgagees 
could give a good title to an innocent purchaser ; and the mort- 
gagees could buy property or pay debts therewith, if dealing 
with an innocent party.—Jones on Chat. Mort. § 464. (3) Par- 
ties are not held responsible as trustees, unless knowledge is 
carried home to them of the trust, and that they are receiving 


trust funds. (4) The recorded mortgage gave notice that the 
VoL. LXXI. 
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mortgagor could not dispose of the mortgaged property ; but it 
also gave notice that the mortgagees could. (5) Free trade in 
money is the law of trade. When it ceases to pass freely, from 
hand to hand, except to those having notice of a superior right, 
when it is required to trace the title to money used in trade, 
the wheels of commerce will stop, and the daily avocations of 
life will cease. As soon, therefore, as the money, the proceeds 
of the cotton, passed into the hands of the appellees, who were 
innocent parties, it beeame absolved from all demands against it. 


BRICKELL, C. J.—The facts of this case, as shown by the 
bill of exceptions, are, that on the 8th day of February, 1880, 
Charles H. Robinson, to obtain advances to enable him to make 
a crop, executed a mortgage to Matthews & Tobias upon his 
entire crop to be grown that year on a plantation known as the 
‘“* Merriwether place,” to secure the payment of his promissory 
note for two hundred dollars, which is embodied in the mort- 
gage. On the 3d day of March, 1880, the mortgage was re- 
corded in the proper office; and on the 17th of June, 1880, by 
writing thereon endorsed, Matthews & Tobias transferred it to 
the appellants, Rice & Wilson. In October, 1880, Robinson, 
not having notice of the assignment, in part payment of the 
mortgage debt, delivered to’ Matthews & Tobias two bales of 
the cotton grown by him, and Matthews shipped it in his own 
name to Marks & Fitzpatrick, warehousemen in the city of 
Montgomery, for sale. Whe cotton having been sold, on the 
22d day of October, 1880, Matthews purchased of the appel- 
lees, Jones & Brother, merchants in the city of Montgomery, a 
bill of goods, giving them in payment an order on S. C. Marks, 
of the firm of Marks & Fitzpatrick, for one hundred and thirty- 
four dollars and seventy-three cents, expressing that it was pro- 
ceeds of three bales of cotton. This order on presentation was 
paid to the appellees; ninety-eight dollars and twenty cents be- 
ing proceeds of the sale of two bales of cotton, which Robin- 
son had delivered to Matthews & Tobias. The appellees had 
no notice that the cotton did not belong to Matthews, nor of 
the manner in which he obtained it, nor of the assignment to 
the appellants of the mortgage of Robinson. The present ac- 
tion is brought by the appellants to recover of the appellees the 
proceeds of the sale of the two bales of cotton, te to them 
by Marks & Fitzpatrick. The Cireuit Court refused to instruct 
the jury, on request of the appellants, in substance and effect, 
that upon this state of facts in were entitled to recover; but, 
on the request of the appellees, instructed them, that if they 
believed the evidence, they must find for the appellees. These 
rulings form the matter of the assignment of errors. 

Conceding to the appellants the proposition upon which they 
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insist, that the legal title to the cotton enured to them upon its 
delivery to Matthews & Tobias, and that for its subsequent con- 
version they could maintain trover against them, or waiving the 
tort, asswmpsit for money had and received, recovering the 
price tor which they sold the cotton, does not meet the question 
now involved. Upon the strength of the legal title, if it enured 
to them as claimed, there could be a recovery of the cotton, or, 
from a tortfeasor, of the proceeds of its sale, if he sold for 
money or its equivalent. The legal title can not, however, en- 
able the appellants to pursue money, the proceeds of the sale 
of the cotton, which was in the usual course of business passed 
into the hands of an innocent holder, upon a valuable consid- 
eration.— Burnett v. Gustats, 54 Towa, 86; Jones» on Chat. 
Mort. § 464. Money, or bank-notes current as money, pass 
from hand to hand by delivery, possession of itself being sufti- 
cent evidence of title, upon the faith of which all persons deal- 
ing fairly may safely receive them. In the leading case of 
Miller v. Race, 1 Burr. 452 (1 Smith Lead. Cases (7 Am. Ed.), 
808), the principle was settled by Lord Mansfield. A bank-note 
had been stolen from the mail, and was taken for value by the 
plaintiff in the usual course of business. Upon its presentment 
to the bank for payment, it was taken and retained by the de- 
fendant, as clerk in the bank, having notice of the robbery, and 
the bank having been indemnitied by the real owner to stop 
the payment of the note. The plaintiff was held entitled to 
recover, because money or bank-notes pass upon the faith of 
possession, and that it is necessary for the purposes of com- 
merce, that their currency should be established and secured. 
Any other principle would embarrass and render insecure the 
daily transaction of business. If the defendants had known of 
the claim of plaintiffs to the cotton, and that the money they 
were receiving was the proceeds of its sale, a different question 
would be presented. But not having such knowledge, they had 
the right to presume the money paid to them was the money 
of Matthews, the drawer of the dash, and having received it 
in good faith, upon a valuable consideration, they are entitled 
to retain it. ' 


Affirmed. 
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Thornton «. Williams. 
Trover. 


1. Statute of frauds; when parol agreement not within. —W. & B. made 
a written contract for the cultivation of a piece of land, by which W. was 
to furnish the land and team, and B. the labor, the crop to be divided 
between them. Afterwards B. became indebted to T. for advances, for 
which he executed his note in the form prescribed by the statute (Code, 
1876, § 3286). Before the crop was gathered, it was abandoned by B., 
and gathered by T. and stored in a house on W.’s premises, from which 
it was afterwards removed and used by T, Held, in trover by W. against 
T. for a conversion of the crops, 

a) That a parol agreement made between W. and T. after B. had 
abandoned the crop, that T. should have the crop gathered, and after 
paying his own claim, should pay over the balance of the proceeds of the 
crop to W. was not void under the statute of frauds as a promise by W. 
to answer for the debt of B. 

b) That even if the agreement could be construed to be such a prom- 
ise, there was a new and valuable consideration therefor, which withdrew 
it from the influence of the statute of frauds. 


Aprrat from Barbour Cireuit Court. 
Tried before Hon. H. D. Ciayron. 
The facts are sufficiently stated in the opinion. 


G. L. Comer, for appellant. 
Prau & Merrint, contra. 
(No briefs came to the hands of the reporter.) 


STONE, J.—This is an action of trover for the conversion 
by the appellant, Thornton, of seed cotton, alleged to be the 
property of the appellee, Williams. The facts may be briefly 
stated as follows: March, 1881, the appellee, Williams, and 
one Bird entered into a written contract fur the cultivation of a 
piece of land. The appellee was to furnish the land and team, 
and Bird the labor; the crop to be divided in unequal shares 
between them. Subsequently Bird became indebted to appel- 
lant, Thornton, for advances, for which he executed his note in 
the form prescribed by the statute.—Code, 3286. Before the 
crop was gathered, it was abandoned by Bird, and it was gath- 
ered by the appellant and stored in a house upon appellee’s 
premises and near his dwelling. It was afterwards removed 
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by the appellant from said house and used by him; and this 
suit is brought by the appellee for its conversion. 

Upon the trial the appellant offered to prove that, after the 
abandonment of the crop by Bird, appellee entered into an oral 
agreement with appellant, that appellant should have the crop’ 
gathered, and, after paying his own claim, should pay over the 
remainder to appellee; and he also offered to prove that, in 
pursuance of the agreement, he did have the crop gathered, and 
that it was insufficient to pay his claim, and the cotton now sued 
for is that gathered by him in pursuance of this agreement. 
The court, upon the objection of the appellee, refused to allow 
the evidence to be introduced, upon the ground that this agree- 
ment was a promise to answer for the debt of another, and, not 
being in writing, was void under the statute of frauds. The 
sole question raised by the record is, whether this agreement is 
a “promise to answer for the debt, default, or miscarriage of 
another,” within the meaning of §2121, of the Code of 1876. 

We are of opinion the Cireuit Court erred in excluding the 
evidence. The agreement imposed no liability whatever upon 
the appellee to answer for the debt of Bird to the appellant. 
Its effect was simply to allow the lien of the appellant for ad- 
vances to take precedence of that of the ap ellee, for the pur- 
pose, and upon the condition that he shou d have it gathered 
and prevent its destruction and loss to both. But, even if the 
agreement offered in evidence could be construed to be a prom- 
ise by the appellee to pay the debt of Bird to the appellant, 
there was a new and valuable consideration for the promise, 
which would take it from under the influence of the statute of 
frauds. “The promise of one person to pay the debt of an- 
other, made upon a new and valuable consideration, beneficial 
to the promisor, is not within the statute of frauds.”—J/ason 
v. Hall, 30 Ala. 599; Locke v. Humphries, 60 Ala. 117; Dun- 
bar v. Smith, 66 Ala. 490. 

For this error the judgment of the Cireuit Court must be re- 
versed, and the cause remanded. 


‘Kitchell, Adm’r, v. Jackson. 


Bill in Equity to set aside Deed to Lands as Fraudulent and 
Void. 


1. Conveyance of lands void for actual fraud ; grantee chargeable with 
.< ~e- cases of actual fraud a fraudulent grantee must be considered 
OL. LXXI. 
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as a trustee of the rents and profits, as well as of the corpus, of the prop- 
erty conveyed, and as holding them in the right, and for the benefit of 
attacking creditors; and hence, where a conveyance of land has been 
declared void for actual fraud, on bill filed by creditors of the grantor, 
the grantee is chargeable with rents. (Marshall v. Croom, 60 Ala. 121, 


overruled on this point.) 


2. Same; from what time rents to be estimated.—But the rents or profits 


in such case should only be allowed from the service of the summons on 
the grantee, as that, strictly speaking, is the true time of the demand on 
him therefor. 

3. Costs in chancery ; taxing of, discretionary.—In equity the taxing 
of costs is a matter within the wise and just discretion of the chancellor, 
and is not revisable in this court. 


Apprat from Marengo Chancery Court. 

Heard before Hon. Troomas Cosss. 

This cause was before this court at the December Term, 1879, 
and is reported under the title of Zhumes & Co. v. Rembert’s 
Adm’r. Sée 63 Ala. 561. The proceedings were commenced 
on 16th May, 1872, by bill filed by Frank N. Kitchell, as the 
administrator de bonis non of the estate of James M. Rembert, 
deceased, a judgment creditor of D. Brooks Jackson, against 
said Jackson and Lucius Kelly, to have set aside, as fraudulent 
and void, a deed executed by Jackson on 8th March, 1869, con- 
veying to Kelly real and personal property. On 10th February, 
1874, Mrs. P. G. Jackson, the wife of D. Brooks Jackson, the 
Planters and Merchants’ Insurance Co., a corporation, and C, E. 
Thames & Co. were, by amendment, made parties defendant 
to the bill, as claiming some interest in the property conveyed 
by the deed sought to be set aside. Shortly after the execution 
ot the deed to Kelly, he conveyed a portion of the land, thereby 
conveyed to him, to Mrs. Jackson. This land is known in the 
proceedings as the “Home place,” and the remainder of the lands 
conveyed to Kelly, as the “ Kelly place.” Prior to the filing of 
the bill, Kelly mortgaged the “ Kelly place,” and Jackson and 
wife mortgaged the “ Home place,” to C. E. Thames & Co.; 
and these mortgages were transferred and assigned to the Plan- 
ters & Merchants’ Ins. Co. by C. E. Thames & Co. D. B. 
Jackson was liable on the debts secured by both of these mort- 
gages. On former appeal, this court decided, in substance, that 
the deed to Kelly was fraudulent in fact; that Thames & Co. 
were entitled to protection, as to the “ Kelly place,” as bona fide 
purchasers to the extent of their mortgage debt; but that the 
mortgage by Jackson and wife was void, the deed from Kelly 
to Mrs. Jackson ‘having created in her a statutory separate es- 
tate; and, therefore, that the “Home place” should be con- 
demned to sale for the payment of complainant’s demand. The 
insurance company obtained possession of both places on Ist 
January, 1874, under said mortgages; and it received as rent of 
the “Home place” from 1874 to 1880, both inclusive, “less 
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taxes, improvements and expenses allowed it, and ineluding in- 
terest to April Ist, 1882,” the date of the reference before the 
register, $948.15. From Ist January, 1881, the complainant 
received the rents of said place. 

After the cause was remanded, a decree was entered, settling 
the equities of the respective parties’ in accordance with the 
opinion of this court on the former appeal, so far as they were 
then passed on; and decreeing further, that the insurance com- 
pany was entitled to the 8948.15, rents collected from the 
“Home place” above mentioned. The Chancery Court also 
decreed two-thirds of the costs of this suit, “including the 
costs determined by the Supreme Court,” against the complain- 
ant, and the balance against the insurance company. It was 
shown before the register, and by him reported to the court in 
pursuance of the decree of reference, that the value of the . 
* Kelly place” was $2,500, and that the value of the * Home 
place” was $750. 

The deeree of the Chancery Court touching the rents of the 
* Home place ” and the costs, is here assigned as error. 


W. A. Guyver, for appellant.—(1) The rents of the * Home 
place” should have been decreed to the complainant. Rents 
appertain and belong to the corpus, and it is all a trust property, 
in the hands of the fraudulent grantee, and his assigns with 
notice, for the impeaching creditors. The defendants lose noth- 
ing by being made to account: and fraud would be encouraged, 
if they were allowed to retain the rents in such cases. It is 
certainly no argument against this claim in a court of equity, 
that at law the complainant could not have recovered the rents. 
When the creditor moves against the grantee in a court of 
equity, a court for the administration of trusts, and furnished 
with all the appliances for taking accounts, and the boast of 
which is, that it is its duty and pleasure to do complete equity, 
and to extinguish every spark of litigation, it is impossible 
to figure it out that the creditor is not entitled to the rents 
and profits received by a fraudulent grantee, and his assignee 
with notice, pending the litigation. Until the election to impeach 
the transaction is made by the creditor, and notice of it brought 
home to the grantee, there might be equity in saying that a 
grantee, holding for himself, and especially in cases of voluntary 
transfers of property, when there has been no actual intent, per- 
haps, of either party to defraud creditors, should not be called to 
account for rents and profits; but it would be a direct premium 
aud reward to fraud, to hold that, after the election by the creditor 
to vacate the deed has been made, and the grantee has thus 
been, as held by all the authorities, turned into a trustee in in- 
vitum, the fraudulent grantee is entitled to the rents and profits 
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pending a litigation of ten or twenty years, resulting, in the 
first instance, from his original fraud, and, perhaps, prolonged 
at his suggestion. The true rule is that of the civil law, which 
has long been also that of the common law, that no one should 
be allowed to profit by his own wrong, and that a fraudulent 
grantee is liable for rents and profits. The following authori- 
ties are cited and discussed on this point: Bump on Fraud. 
Con. (2nd Ed.) pp. 591-3; Stapler v. Hurt, 16 Ala. 799; 
Pharis v. Leachman, 20 Ala. 663; Backhouse v. Jett, 
1 Brock. 500; 1 Bland’s Ch. Rep. p. 57; Adpp v. Hanna, 
2 Bland, 26; Alerander v. Todd, 1 Bond, 175; Bean 
v. Ninith, 2) Mas. 275; Sands v. Codwise, + John. 536. 
(2) Against this array of authorities the case of Jlarshall 
v. Croom, 60 Ala. 121, is relied on by opposing counsel as set- 
tling the contrary doctrine. The present case can be distin- 
guished from that case, as the conveyance here attacked was 
made in secret trust for the grantor. There was no intent to 
vest the use and beneficial interest in the grantee, as in MJar- 
shall v. Croom, supra; but it was only a colorable transaction, 
and in secret trust for the grantor.—See 60 Ala. pp. 566-9, 
But it is respectfully submitted that the decision in that case 
is wrong in principle, and is not supported by the authorities. 
See authorities cited, svpra. (5) It is further submitted that 
in the matter of costs the chancellor has not exercised a wise 
and equitable discretion, and that, as other equities are re- 
viewed, this court ought to put some or all of the burden of 
this litigation upon the insurance company and Thames & Co. 
This point discussed. 


R. H. Crarke, contra.—(1) Complainant’s original — bill 
charged that Kelly had been enjoying the use of the lands ; 
and, as it must be construed most strongly against the pleader, 
that is equivalent to an allegation that he held them for his own 
benefit, and net for the benetit of D. B. Jackson. Had he 
so held the * Home Place,” he would not have been chargeable 
with rents for the benefit’ of complainant.-—Marshall v. Croom, 
60 Ala. 121; Bernheim cl Co. v. Beer, D6 Miss. 149; Robinson 
v. Stewart, 10 N. Y. 189; Stimpson v. Simpson, 7 Humph. 
(Tenn.) 275. There is a class of cases in which the construe- 
tively fraudulent grantee is held to have a lien upon the prop- 
erty for improvements or other expenditures made by him, 
upon the ground that the complainant, seeking equity, must do 
equity as to him; and where he has received profits, they will 
be set off against his claim, that he may simply be made whole. 
To this class belongs Potter & Son v. Gracie, 58 Ala. 303. 
There is another class, in which it is the duty of the fraudulent 
grantee to hold the property and receive its income in another 
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capacity, and for the benefit of other parties. To this class 
belongs Pharis v. Leachman, 20 Ala. 662. There is still 
another class, in which the complainant has a specific claim to 
the property, drawing to it the right of possession; as where 
the grantee has by a fraud obtained title and possession from 
complainant. These cases are instanced as explaining some of 
the decisions charging the grantee with rents. It is not to be 
denied, that in some cases of conveyances in fraud of creditors, 
the grantees have been charged with rents, even where they 
have held for their own use and benefit. It will be found, 
however, that in none of them was the attention of the court 
drawn to the distinction so clearly pointed out in Marshall 
v. Croom, supra. Bump, in his work on Fraudulent Convey- 
ances, p. 569, lays down the proposition that “ the grantee may 
also be charged with the rents and profits that have ac- 
erued from the property”; but it is submitted, that most 
of the cases cited by him in support of the proposition 
do not sustain it. The one or two that do sustain him 
.seem to consider the lien acquired by the creditor to be 
in the nature of a right to the possession. (2) Kelly was the 
fraudulent depositary of the legal title; Jackson remained in 
possession of the lands, and certainly was not liable for the 
rents thereof to complainant. As against complainant, Jack- 
son was entitled to possession until a sale, either under his ex- 
‘ecution or his bill. If that be so, it is difficult to perceive 
how Kelly can be chargeable for leaving him in such possession. 
The insurance company held this tract, not under Kelly, but 
directly from Jackson and wife; and if the latter could not 
have been charged with rents, for the benefit of complainant, 
the company, holding bona jide, clear of fraud, can not occupy 
a worse position. It can be charged with rents only upon the 
theory that complainant had a lien entitling him thereto. But 
the lien he acquired by his bill was merely an equitable lien, in 
the nature of an execution lien at law.— Marshall v. Croom, 
supra; Thames & Co. v. Rembert, 63 Ala. 573. This lien did 
not entitle him to possession; and, tlierefore, it did not entitle 
him to rents. (3) Costs may be apportioned at the discretion 
of the chancellor.—Code, 1876, § 3900; 1 Brick. Dig. p. 733, 
§ 1374. The complainant was cast as to more than two-thirds 
of the value of the property involved in the suit. Surely it 
was not unreasonable to charge him with two-thirds of the costs. 
But if this court should consider the costs to have been im- 
properly imposed, it will not reverse solely on that account. 
1 Brick. Dig. p. 733, § 1375. 


SOMERVILLE, J.—The question presented is, whether the 
grantee in a fraudulent conveyance is chargeable with the rents 
VoL. LXXI. 
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of the real estate, which has been conveyed to him, the convey- 
ance under which he holds having,been declared void for actual 
fraud, on bill filed by creditors of the grantor. Where the 
grantee holds under a secret trust for the benefit of the es 
it is every where conceded that he would be chargeable. A 
distinction was made, however, in Marshall v. Croom, 60 Ala. 
121, exempting from the operation of this principle the case of 
a mere fraudulent vendee, who holds under a conveyance, which 
was intended to vest in him the legal title and beneficial use of 
the property conveyed. We are asked to review the correct- 
ness of this rule as thus declared in this case. 

We have given the subject a careful consideration, and 
are of opinion that this case does not announce the sounder and 
better doctrine, and ought to be overruled. It is true that there 
are some forcible reasons in favor of the principle as it is there 
stated, which have induced its adoption by the highest courts 
of some of our sister States.— Robinson v. Stewart, 10 N.Y. 
189; Simpson v. Simpson, T Wump. (Tenn.) 275. But we are 
clear in the conviction that the opposite doctrine is not only 
favored by a sound and controlling public policy, but is sus- 
tained by a current of authorities which are rapidly approach- 
ing comparative unanimity. The obvious reason is, that a con- 
veyance infected with actua/, as distinguished from construct- 
‘ve fraud, is vo/d as to the creditors of the grantor, in all cases 
where the grantee participates in the fraudulent intent of the 
grantor. [t is the policy of the law to discourage fraud in all 
of its phases, and especially actual fraud, which involves an in- 
tent criminal in its nature, always difficult of detection, furtive 
in its artitices, and damaging in the dishonesty of its conse- 
quences. It is the universal maxim of the law, as it is of com- 
mon honesty, that no one shall be permitted to build a legal 
right upon the basis of a legal wrong—that actual fraud can be 
the source and origin of no right which will be recognized by 
law. Hence, the rule is that a fraudulent grantee must forfeit 
every right, legal and equitable, sought to be derived from the 
fraudulent conveyance, when the courts have once stamped on 
it the ¢mprimatuy of their condemnation, declaring it void be- 
‘ause of its being infected with fraud. It has been well said 
“that there is no instance of any reimbursement or indemnity 
afforded by a court of equity toa particeps criminis ina case of 
positive fraud.”—Bump on Fraud. Con. (3d Ed.) 613. 

This principle was applied in Stapler v. Hurt’s Ex’rs, 16 
Ala. 799, 805-6, so as to hold the fraudulent grantee liable for 
the hire of certain slaves, from the time he obtained possession 
of them. 

The theory of the law in all such cases is, that the fraudu-. 
lent grantee must be considered as a trustee of the rents and 
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profits, as well as of the a of the property itself, inasmuch 
as he acquired them through. his own fraud, and that he, there- 
fore, holds them in the right, and for the benefit of the attack- 
ing creditors. In Bean v. Smith, 2 Mason, 252, Mr. Justice 
Srory adjudged the fraudulent grantee to be chargeable with 
rents of lands declared to have been fraudulently conveyed to 
him, observing: “The principle is not new that a party who 
obtains an estate in fraud of the rights of another, shall be held 
the trustee of him whom he has defrauded. The doctrine has 
been applied even to those who claim as innocent parties, where 
it is directly through the fraud, without any intervening acts or 
considerations of their own; for it is against conscience that 
one person should hold a benefit derived through the frand of 
another.” “Ifthe precedent were to be made for the first 
time,” he adds, “I should have no diftiently in holding this 
doctrine upon the eternal principles of justice and morality.” 

The same rule was adopted by Judge Marsan in Bach- 
house v. Jett, 1 Brock. 500, where all the English authorities 
are reviewed with that great clearness and discrimination which 
ever characterize the decisions of this learned jurist. The lia- 
bility was held to run from the time of demand made by the 
creditor, which was held to be from the date of the filing of 
the bill. 

We need not consume time in reviewing the numerous Amer- 
ican authorities holding the same doctrine. These are collated 
by Mr. Bump in his work on Fraudulent Conveyances; and we 
are of opinion that they are almost unanimous in support of the 
conclusion we have above announced.—Bump on Fraud. Con. 
(3d Ed.) 612, note 1: Jones v. McLeod, 61 Ga. 602: Sands v. 
Codwise, 4 John. 5386; Brown v. Me Donald, 1 Will(s. C.), Ch. 
297; Strike v. McDonald, 1 Bland (Md.),57; Ringgold v. Wag- 
goner, 14 Ark. 69; Aipp v. Hanna, 2 Bland (Md.), 26; 1 Free- 
man on Judg. § 352. 

As to the time from which the rents or profits should be esti- 
mated, there is a conflict in the adjudged cases. We prefer the 
rule adopted in Pharis v. Leachman, 20 Ala. 662, 687, where 
they were allowed only from the service of the summons on the 
fraudulent grantee —which, strictly speaking, is the true time 
of the demand on him for the rents. In Backhouse, Adm’r v. 
Jett’s Adm’r. 1 Brock. 500, the conclusion reached by Judge 
Marsuatt, after a full discussion of this particular point, was, 
that the account should be taken, not from the time of aequir- 
ing possession, but from the time of the demand, which lie con- 
strued to be from the filing of the bill. In the case of fraudu- 
lent conveyances, as distinguished from mere secret trusts, at 
least, this seems the better rule, with the limitation we have 


above suggested, as followed in Pharis v. Leachman, supra. 
VoL. LXXI. 
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Under these views, the court erred in refusing to decree to 
complainant the rents received by the Planters’ and Merchants’ 
Mutual Insurance Company from the “ Home place,” which is 
described in the pleadings. They are chargeable for such rents 
from the time of the service of the summons on them, giving 
notice of the demand made by the complainant. 

The taxing of the costs was a matter within the wise and 
just discretion of the chancellor, and isa matter not revisable in 
the appellate court.—Code, § 3900; 1 Brick. Dig. 733, § 1374. 

The decree of the chancellor is reversed, and the cause re- 
manded, that the proper account may be ordered by the chan- 
cellor to be taken by the register. 


Mahan ¢«. Smitherman. 
Assu mpsit. 


1. Amendments ; only limitation upon right of, stated.—The only lim- 
itations upon the right of a plaintiff in a civil action at law to amend the 
complaint, at any time before the cause is finally submitted to the jury 
and they have retired, are, that the form of action must not be changed, 
there must not be an entire change of parties, and there can not be the 
substitution or introduction of an entirely new cause of action. 

2. Same; when common counts may be added to special counts in as- 
sumpsit.—The common counts may be added by amendment to a special 
count in assvmpsit, When they are not intended to introduce a new cause 
of action, but merely as declaring on the cause of action declared on in 
the special count, only varying the form of the defendant’s liability, and 
when a necessity therefor is disclosed. 

3. Same; when common counts can not be added.—But if the common 
counts are intended to represent distinct and separate causes of action 
from that declared on in the special count, their introduction by amend- 
ment would be the substitution or introduction of a new, distinct, inde- 
pendent cause of action, and would not be allowable. 

4. Same.—The refusal of the primary court to allow an amendment 
of a complaint declaring on a -promissory note, by adding the common 
counts, is free from error, when there is nothing in the record to author- 
ize the presumption that the common counts were not intended to pre- 
sent a different cause of action from that declared on in the original com- 
plaint. 

5. Application of payments.—When a note gives to the payee a statu- 
tory or equitable lien on a crop to be grown by the maker for its payment, 
and a part of the crop is delivered to the payee, in the absence of instruc- , 
tions or agreement to the contrary, it is his duty to apply the proceeds of 
the sale thereof to the payment ot the note. In such case the contract 
between the parties makes the appropriation, which can not be varied by 
the payee, without the consent of the maker. 


Apprat from Chilton Cireuit Court. 
Tried before Hon. James E. Coss. 
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This was a suit by W. H. Mahan against Joseph Smitherman, 
and was commenced before a justice of the peace. The state- 
ment of the cause of action filed in the justice’s court appears 
to have been treated as a formal complaint in the Circuit Court, 
to which the cause was carried by an appeal from the judgment 
rendered before the justice. The cause of action is therein de- 
scribed as a promissory note for fifty dollars, with a waiver of 
exemption, the statement failing to show when the note was 
made, or when it became due and payable. A bill of excep- 
tions was reserved on the trial. It recites that “ when said cause 
was called for trial the plaintiff moved the court to amend the 
complaint by adding the following additional counts.” Then 
follows three counts, of the character stated in the opinion, 
each claiming $87.67, as due on the Ist November, 1879. The 
court refused to allow the proposed amendment, and the plain- 
tiff excepted. No other sleiieen are set out in the record. 

On the trial, the plaintiff introduced in evidence a crop-lien 
note for advances, containing a waiver of exemption, for 850, 
dated 15th March, 1879, and payable on 1st of November fol- 
lowing, and there rested. Thereupon the defendant was exam- 
ined as a witness in his own behalf, and testified, in substance, 
that when the note was made, he did not owe the plaintiff any 
thing, but that it was made for advances which the plaintiff 
agreed to let him have from time to time during that year, to 
the amount of the note; that the advances were made as agreed 
on, and that after the crop of that year, upon which the note 
was a lien, was gathered, he delivered to the plaintiff cotton of 
said crop more than sufficient in value to pay the note, with 
directions that the proceeds of the sale thereof should be ap- 
plied to the payment of the note. The plaintiff then testified 
that the note was made as stated by the defendant; that after 
the making of the note plaintiff “opened an account with the 
defendant, and credited him with said note, and charged him 
with such articles of supplies as the defendant got from time 
to time under the agreement; that the defendant delivered to 
him three bales of the cotton of the crop of that year, which 
cotton he, the plaintiff, sold and gave some of the money to the 
defendant, and credited his said account with the balance; that 
the defendant did not give him any direction about the proceeds 
of said cotton; that the said account commenced after the exe- 
cution of said note, and, under the agreement to make advances 
to the defendant, continued on through the year to an amount 
beyond the amount of said note.” The plaintiff then offered 
to prove the items of this account, but the defendant objected 
to the offered proof, and the court sustained the objection, and 
the plaintiff excepted. The bill of exceptions does not purport 
to set out all the evidence. 

VoL. LXXI. 
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The court charged the jury ex mero motu as follows: “That 
if they believed from the evidence that the note sued on was 
executed by the defendant to the plaintiff for necessary provis- 
ions to make a crop for the year mentioned in said note, and 
said snpplies were to be advanced and delivered to the defend- 
ant after the execution of said note, and as required by the de- 
fendant ; and such advances were made by the plaintiff accord- 
ing to agreement, and charged to the defendant as they were 
advanced, then, when such advances were made, if so made, to 
the amount of said note, they were the consideration of the 
note; and if cotton, grown during the year, and upon the place 
mentioned in said note, and upon which the parties intended 
that the note should be a lien, was delivered by the defendant 
to the plaintiff, and sold by the plaintiff, and from the proceeds 
of said sale an amount equal to the amount of said note was re- 
tained by the plaintiff and credited ‘to defendant on said account, 
then the said note was paid off and discharged.” To this charge 
the plaintiff excepted. 

The trial resulted in a verdict and judgment for the defend- 
ant, from which the plaintiff appealed. The rulings of the court 
above noted are here assigned as error. , 


Wirson, Jounston & Wirson, for appellant. 
Name of counsel for appellee not disclosed by the record. 
(No briefs came to the hands of the reporter.) 


BRICKELL, C. J.—The statute of amendments is very 
broad ; it is remedial, and the courts have construed it liberally. 
It is intended to advance the trial and decision of causes up- 
on the real, substantial merits, and to expedite the administra- 
tion of justice. The only limitation upon the right of a plain- 
tiff in a civil action at law to amend the complaint at any time 
before the cause is finally submitted to the jury, and they have 
retired, is, that the form of the action must not be changed ; 
there must not be an entire change of parties, nor can there be 
the substitution or the introduction of an entirely new cause of 
action.— Harris v. Hillman, 26 Ala. 380; Leaird v. Moore, 
27 Ala. 326; Crimm v. Crawford, 29 Ala. 623; Pickens v. 
Oliver, 32 Ala. 626; Johnson v. Martin, 54 Ala. 271; String- 
er v. Waters, 63 Ala. 361. Subject to this limitation, the right 
of amendment is unqualified ; the effect of a non-joinder or a 
misjoinder of parties may be cured, the same cause of action 
may be narrowed or enlarged in varying forms to meet the va- 
rying aspects in which the pleader may anticipate its disclosure 
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by the evidence, or in which, upon the trial, the evidence may 
actually disclose it. 
In the present case, the original complaint contained a single 
count founded on a promissory note, having a waiver of ex- 
emptions, made by the defendant for the payment to the plain- 
tiff of the sum of fifty dollars, at aspecitied time. The amend- 
ment proposed was the introduction of three common counts—- 
the first, on an account simply in the form prescribed by the 
Jode—the second, for an account stated—the third, for goods, 
wares and merchandise sold and delivered. Though these 
counts may represent causes of action entirely different from 
that represented by the note; though each may depend on sep- 
arate transactions, contracts, or agreements, and may each as- 
sert a distinct, independent liability resting upon the defendant, 
they could originally have been joined with the count upon the 
note, if thereby the sum in controversy would not have ex- 
ceeded the jurisdiction of the justice of the peace, before whom 
the action was commenced. The Code wie seers the joinder 
of all causes of action upon contracts, express or implied, for 
the payment of money, whether under seal or not.—Code of 
1876, § 2986. Where at common law a plaintiff had two or 
more causes of action against the defendant of the same nature, 
which could be properly joined, if he resorted to more than 
one avtion, on application, the court would compel a consolida- 
tion.—1 Chitty on Plead. 198; Powell v. Gray, 1 Ala. 77. 
The Code aftirms the same rule.—Code of 1876, $3024. The 
joinder of the common counts with a special count in asswmp- 
sit, was at common law, and is under our system, which pre- 
sérves much of the common law, the better and more appropri- 
ate form of pleading, though the purpose is not declaring upon 
separate and different causes of action, but —_ the same cause 
of action in a different form, to meet any phase in which the 
evidence discloses the case. Though it is a general rule, that 
if there is an express contract, there can be no recovery upon a 
common count founded upon the idea of an implied contract, 
yet, the special or express contract may have been fully per- 
formed, there may remain on the defendant the simple duty to 
pay money, and, in that case, there may be a recovery upon a 
common count. The express contract may prove offensive to 
the statute of frauds, yet, the defendant, having realized all the 
benetits of the agreement, may be liable on a common count. 
A bill or note may be misdescribed in the special count, and 
it may, nevertheless, be given in evidence upon an appropriate 
common, count; or it may be invalid, though founded on an ad- 
equate, legal consideration, which, as between the original par- 
ties, is recoverable under a common count.—1 Chit. on PI. 339; 


Kirkpatrick v. Bethany, 1 Ala. 201. The common counts, in 
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such case, would not represent different causes of action grow- 
ing out of separate transactions or contracts. The several counts 
would be but variations in the form of the liability of the de- 
fendant, arising from the same transaction or contract. Each 
count, in contemplation of law, is the expression and declara- 
tion of the same legal cause of action. A principal object of 
all statutes of amendments, and of the joinder of varying counts 
in the declaration or complaint is the conformity of the plead- 
ings to the evidence, obviating objections for variance. W hen 
the common counts are not intended to introduce a new cause 
of action—when they are intended only to declare upon the same 
cause of action which is declared upon in a special count, vary- 
ing only the form of the liability of the defendant, their intro- 
duction by ameydment, whenever a necessity for them is dis- 
closed, is allowable. There is not the introduction or substitu- 
tion of a new cause of action—there is simply the expression in 
various forms of the liability of the defendant fora single cause 
of action.—-Smith v. Palmer, 6 Cush. 513; Cabarga v. Seeger, 
17 Penn. St. 514. But if the common counts are intended to 
represent distinct and separate causes of action from that which 
is declared upon in a special count, though originally they could 
have been joined with the special count, the introduction of 
them by amendment would not cure a deficiency in the original 
complaint, but would be the substitution of a new, distinct, 
independent cause of action, and would not be allowable. The 
purpose of the statute of amendments is curing insufficiency 
or defects in pleading; it is not intended that, under the guise 
of amendment, there shall be a change or shifting of the cause 
of action ; that must remain as it is presented by the plaintiff 
in the original complaint. There is nothing in the present ree- 
ord to authorize the presumption that the common counts were 
not intended to present another cause of action than that which 
was presented by the original complaint, counting only upon the 
note. The Circuit Court, therefore, properly refused to allow 
their introduction. 

The charge of the court is unquestionably correct. The note 
gave to the ‘plaintiff a statutory, oran equitable lien for its pay- 
ment upon the cotton grown by the maker. When the cotton 
was delivered to the plaintiff, in the absence of instructions or 
agreement to the contrary, it was his duty toapply the proceeds 
of the sale to the payment of the note. The contract into which 
he had entered made the appropriation, and he could not vary 
it without the consent of the maker, though to himself another 
appropriation would have been more beneficial. 


Aftirmed. 
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Beard, Adm’r ¢. Smith. 
Petition by Widow of Decedent for Exemption. 


1. Foreclosure of mortgage on real estate by sale; when surplus consid- 
ered as realty. When, on the foreclosure of a mortgage on real estate, a 
surplus remains after paying the mortgage debt, such surplus does not 
become personalty for the purposes of distribution among the next of kin, 
or of exemption to the decedent’s widow or minor children, but, stand- 
ing in the place of the equity of redemption, retains all the properties of 
realty. 

2. Surplus on foreclosure of mortgage on real estate; when widow not 
entitled to, as ecempt.—Hence, where a mortgage on real estate is fore- 
closed by sale after the death of the mortgagor, and a surplus, left after 
paying the mortgage debt, is paid to the administrator, the widow can 
not claim such surplus as personal property exempt to her under the 
statute. 


Appear from Pike Probate Court. 
Tried before Hon. W. J. Hinniarp. 


J. D. Garpner, for appellant, cited Hunter, Adi’r v. Law, 
Adm’r, 68 Ala. 365; Code, 1876, § 2841; Strouse v. Becker, 
44 Penn. St. 209. 


Grirrin & Woop, contra.—(No brief came to the hands of 
the reporter.) 


STONE, J.—During the lifetime of T. J. Smith, he and his 
wife, C. E. Smith, executed a mortgage on real estate to secure 
the payment of a debt. The mortgage contained a power of 
sale. T. J. Smith died, leaving the debt unpaid, and Beard be- 
came his administrator. In addition to the premises mortgaged, 
Smith had a homestead, which was claimed and allowed to the 
widow, as exempt from administration. She also asserted her 
claim to one thousand dollars worth of personal property under 
the statute. The entire personal assets were, in value, only a 
little over four hundred dollars, and it was all appraised and 
turned over to her, leaving her short in her claim of personal 
property over five hundred dollars. The mortgage debt not 
being paid, the land was sold under the power of sale contained 
in the mortgage, yielded a sum sufficient to pay the debt, and 
left a surplus of some three hundred and ten dollars. That sum 
was paid to the administrator, and thereupon the widow asserted 
her claim to it, to make good, pro tanto, the deticiency of per- 

VoL. LXxI. 














1882. } OF ALABAMA. 569 
[Beard, adm’r, v. Smith. ] 


sonal property, to make up the thousand dollars the statute ex- 
empts. The question is, whether that surplus is to be treated 
in this contention as real or personal property. 

A mortgage is not an absolute conveyance of land. It is not 
a conversion of real into personal property. It is not, in its 
nature, the primary or leading transaction. It is accessorial. 
While, at law, it, to some extent, and between the parties, is treat- 
ed as aconveyance of the legal title, it is, at last, but a security for 
the debt ; for there can be no mortgage without a debt or duty to be 
secured by it. Itis not even a sale of the mortgage interest ; for 
as between the heir and personal representative, the latter may be 
made to redeem the mortgaged property, if he have personal as- 
sets sufficient to pay that and the other debts of the estate, and 
there are no prior liéns upon it—unless such payment would 
defeat or impair testamentary disposition of the personalty. 
2 Williams on Ex’rs, 1444. A mortgage is what its name im- 
ports; a gage, or pledge of the thing mortgaged that the mort- 
gagor will pay the specitied debt, or perform the specitied 
duty, as the case may be.—1 Jones on Mort. $ 16 and note. 

A mortgage may, by foreclosure, become a sale and convey- 
ance; and this not only devests the property of the mortgagor, 
but, when the foreclosure is by sale, it amounts to a conver- 
sion of the mortgage interest into personalty. But it extends 
no further than the mortgage interest. The equity of redemp- 
tion remains realty, until foreclosure by sale, and if there be a 
surplus after paying thé mortgage debt, that surplus has all the 
properties of realty, in all that pertains to descent and devolu- 
tion. ‘The proceeds of the ole after satisfying the mortgage 
debt, may be said, in general, to stand in the place of the eq- 
uity of redemption to those who had title or right in that. . . 
If he [the mortgagor] has died and his heirs are made parties 
to the suit, the surplus goes to them.”’—2 Jones on Mort. § 1687; 
2 Serib. on Dower, 607; Williamson v. Mason, 23 Ala. 488; 
Chaney v. Chaney, 38 Ala. 35. 

The surplus left after the sale did not become pesonalty for 
purposes of distribution or exemption, but retained the — 
it had before the sale; that of an equity cf redemption in land. 
It could not be used to supplement the deficiency in the per- 
sonal property exempt. 

Reversed, and the petition of the widow dismissed at her 
costs in the court below and in this court. 
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Houston wv. Farris & McCurdy. 
Unlawful Detainer. 


1. Unlawful detainer; character of action —Unlawtul detainer is a 
possessory action, in which the only question involved is the plaintiffs 
right of possession to the premises sued for; an inquiry into *‘ the estate 
or merits of the title’? is expressly inhibited by statute. 

2. Landlord and tenant; tenant not allowed to dispute landlord’ s title. 
It isa well settled rule that a tenant is estopped from disputing his 
landlord’s title, so long as he continues in possession of the demised 
premises; and hence, ordinarily, he must surrender the possession of 
the premises, before he can be heard to set up, or assert an outstanding 
title, adverse to that of his landlord. 

3. Unlawful detainer; when defendant can not set up title adverse to his 
landlord in defense-—The plaintiff in an action of unlawful detainer, 
having derived title by purchase from a testator’s sole devisee, the de- 
fendant, having entered under a lease from the plaintiff, can not, under 
the principles above stated, defeat a recovery by showing that he had 
been appointed administrator of the estate of the testator under whom 
the plaintiff derived title, and that the latter owed debts at the time of 
his death, some of which were still outstanding and unpaid. 

4. Exception to rule prohibiting tenant from denying landlord's title; 
what not within.—These facts do not show that the landlord’s title had 
expired, or that it had been extinguished ; and hence, the case does not 
come Within the established exception to the general principle forbidding 
a tenant from disputing nis landlord’s title, that the tenant may always 
show that his landlord’s title has expired, or been extinguished since the 
creation @f the tenancy. 


Apvrrat from Montgomery Circuit Court. 

Tried before Hon. Joun P. Hesparn. 

This was an action of unlawful detainer by Mary J. Houston 
against T. L. Farris and W. D. MeCurdy, and was commenced 
on 18th February, 1881. There was a judgment for the de- 
fendants before the justice of the peace betore whom the ac- 
tion was commenced, from which the plaintiff appealed to the 
Circuit Court of Lowndes county. Afterwards, by consent of 
parties, the venue was changed to the Cireuit Court of Mont- 
gomery ‘county, where the trial was had, resulting in a judg- 
ment for the defendants, from which the plaintiff appealed to 
this court. The facts are sufficiently stated in the opinion. 


Joun W. Busn and Brace & Tuortneron, for appellant. 


D. Crorron and R. M. Wititamson, contra. 


(No briefs came to the hands of the reporter.) 
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SOMERVILLE, J.—This is an action of wnlawful detainer, 
commenced originally before a justice of the peace. The de- 
fendants, Farriss and McCurdy, had rented the land in contro- 
versy from the plaintiff for the year 1880. Plaintiff, who is 
the appellant in this court, had purchased the premises from 
Mrs. Simonton, the wife and sole devisee of one Robert 
Simonton, deceased, who seems to have died largely indebted. 
In November of the same year, the defendants procured letters 
of administration to be issued to themselves upon the estate 
of the deceased in Lowndes county, having become creditors 
of the estate by a purchase of certain claims. They now seek, 
in this action against them by their landlord for the possession of 
‘the premises, to set up as a defense their right to retain possession 
as administrators of Simonton’s estate. The Cireuit Court ad- 
mitted the letters of administration in evidence, and held the 
defense to be good, giving the general charge to find for the 
defendants if the jury believed the evidence. 

This charge, in our judgment, was erroneous. The action 
of unlawful detainer is a possessory OMe, in which the only 
question involved is the plaintiffs right 97° possession to the 
premises in dispute, and no controversy can be raised as to the 
merits of the title —Clark v. Str ingtellow, 4+ Ala. 353; Rus- 
sell wv. Desplous, 29 Ala. 308. The statute itself expressly in- 
hibits the bringing into inquiry any question as to “the estate 
or merits of the title” (Code, 1876, § 8704); and were it other- 
wise, any arrogation of an authority on the part of a justice's 
court to try the title of lands would be a clear violation of the 
constitution of the State.—Art. VI, § 26, Const. 1875. Hence, 
an actual possession, as distinguished from one that is con- 
structive, or imputed by law, is always necessary in order to 
maintain such possessory actions.— Womack v. Powers, 50 Ala. 
5; Trial of Titles (Sedgw. & Wait), § 94. 

The attempt of the defendants to hold under the authority 
of their letters of administration was clearly the assertion by 
them of « ¢/tle, claimed as superior to that of the plaintiff. 
It was invoking the statutory right of an administrator to take 
possession of the lands of the decedent for the purposes of ad- 
ministration, for which, as often held, he could even bring 
ejectment without reference to the solvency or insolvency of 
the estate —MeRue’s Adm’r v. McDonald, 57 Ala. 423; Rus- 
sell v. Erwin'’s Adm’r, 41 Ala. 292. Title, in this connection, 
may be detined to be “the means whereby the owner of lands 
hath the just possession of his property” (2 Bouv. L. Dict. 

596); or “ that which constitutes a just me of exclusive pos- 
session,” or “which is the foundation of ownership of prop- 
erty.”-—W ebster’s Dict. Such evidence could not support 
ejectment wndess it proved title. It was accordingly held in Du- 
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mas v. Hunter, 25 Ala. 711, where the defendant had purchased 
the premises at sheriff's sale ‘under execution against the plaintiff, 
and received possession through an under-tenant of plaintiff, 
even after the expiration of “the original tenancy, that the 
sheriff's deed and proceedings of sale were inadmissible to show 
that the defendant’s “ possession was lawful,” since it involved 
an inquiry into the merits of the title. For a like reason it 
has been held incompetent for the defendant to introduce a 
sheriff's deed to show the determination of the plaintiff's title 
(Clark v. Stringfellow, 4 Ala. 353); or to prove in any manner 
that the plaintiff's lease, under which he held at the time of 
defendant’s forcible entry, had expired before the trial. 
Townsend v. Van Aspen, 38 Ala. 572. 

There is another principle upon which the ruling of the 
court below must be pronounced erroneous. It is based upon 
the well settled rule that the tenant is estopped from disputing 
the title of the landlerd under whom he holds, so long as he 
continues the possession originally derived from him. ‘Henee, 
when sued for the possession of the demised premises by the 
landlord, or one succeeding to his rights, the tenant is pre- 
eluded, as well after the termination of the lease as during its 
continuance, from calling the title of the plaintiff in question, 
or from setting up an outstanding title in a stranger, or third 
person.” This principle we conceive to be quite universally 
scttled.— Diehop v. poet 67 Ala. 197, 201; Borland 

v. Bow, 62 Ala. 87; Rogers v. Boynton, 57 Ala. 501; Taylor's 
Send & Ten. § 629. 

This doctrine of estoppel rests upon sound considerations of 
public policy. The tenant obtains his possession upon an im- 
plied assurance that he will sacredly recognize the validity of 
the landlord’s title, whatever may be its defects, as against 
strangers or third persons. As to the tenant, who is entrusted 
with possession on the faith of his fealty, the title must be 
taken as conclusively good, and not to be questioned. He can 
not be permitted to break that faith, ls has thus pledged, 
the continuance of which must be co-extensive with the period 
of his possession in the character of tenant. Herman on Es- 
top., $$ 360, 361; Trial of Titles to Land (Sedgw. & Wait), 
$$ 351, 352; Taylor's Land. & Ten. § 629. 

The rule, therefore, is, that before the tenant can be heard to 
set up or assert an outstanding title adverse to that of his 
landlord, he must ordinarily first surrender the possession of 
the premises and regain it afterwards, if he so desires, by ac- 
tion. “The landlord can only be required to litigate title ‘with 
his tenant upon the vantage ground of possession.”-—Trial of 
Titles to Land (S. & W.), § 352; Norwood v. Kirby's Adm’r, 
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70 Ala. 337; Russell v. Ervin, 38 Ala. 44; Herman on Estop. 
§ 360; Hodges v. Shields, 18 B. Mon. 827. 

It is insisted, however, that while the general principle 
above stated is true, the present case falls within an estab- 
lished exception to it, viz.: That the tenant may always show 
that the title of the landlord has expired, or has been extin- 
guished since the period of his tenancy commenced. We think 
there can be no controversy as to the established soundness of 
the exception contended for, familiar examples of it being in 
vases where the landlord’s only title was an estate for the life 
of another, which has expired during the term of the lease 
(Casey v. Gregory, 13 Mon. (Ky.) 508; Ryder v. Mansell, 
66 Me. 167); or where the tenant has during the term purchased 
in the landlord’s reversionary title, under a valid execution, 
mortgage, or tax sale, or other like alienation of the plaintiff's 
title (Randolph vw. Carlton, 8 Ala. 606; Jackson v. powland, 
6 Wend. 666; Trial of Titles (S. & W.), $ 358); or has been 
evicted by title paramount to that of the landlord in a suit by 
a stranger.—Taylor’s Land. & Ten. § 654; Marsh v. Butter- 
worth, 4 Mich. 575; Herman on Estop. § 360, 

Such a defense can, of course, be good only in actions of 
ejectment, or trespass to try titles, where the merits of the 
plaintiff's title can be questioned. It is a manifest effort on 
the part of defendants to set up an after-acquired title in order 
to overthrow the title of the one under ns they obtained 
possession. It clearly does not come within the exception above 
stated, for there has been no change whatever in the status of 
the plaintiff's title except relatively. It has neither expired, 
nor has it been extinguished. It has only been overshadowed 
by a newly created, and recently acquired title. The new right 
or title, conferred by defendants’ letters of administration, was 
acquired during their tenancy, and was hostile to that of the 
plaintiff, who should have the option of contesting a right of 
recovery predicated upon it.—Owens v. Childs, 58 Ala. 113. 
The change in the status of defendants does not change the 
principle. Their legal metamorphosis from mere tenants to 
administrators was their own act, and renders none the less 
necessary the surrender of their possession to the plaintiff be- 
fore they can in good faith raise the question as to the superi- 
ority of their newly acquired title. The policy of the law, 
among other reasons, is to discourage tenants from speculating 
in adverse titles hostile to, or in derogation of the title of their 
landlords. 

The judgment is reversed and the cause remanded. 








SUPREME COURT (Dec. Term, 


[Commercial Bank of Selma v. Brewer. } 


I 
-I 
+ 


Commercial Bank of Selma «. Brewer. 


Bill in Kquity by Unsecured Creditors to have Deed of Trust 


declared a General Assignment. 


1. When fraudulent deed of trust can not be declared a general assign- 
ment.—A deed of trust, made with the intent to hinder, delay or defraud 
the grantor’s creditors, can not be upheld and declared a general assign- 
ment, at the* suit of creditors not secured thereby against other unse- 
cured creditors who have caused attachments to be levied on the prop- 
erty conveyed by the deed, or who have attacked the deed for fraud. 

2. When deed of trust executed by insolvent debtor fraudulent and void 
as to creditors.—A deed of trust executed by an insolvent debtor on Ist 
April, conveying to a trustee, as security for debts owing to some of his 
creditors therein named, then past due, his entire stock of goods and 
merchandise then on hand, and ina certain storehouse, embracing all 
his unencumbered property, and also all the goods and merchandise he 
might thereafter bring into said storehouse for the purpose of increasing, 
replenishing, or keeping up his stock, and expressly providing that the 
grantor was to “‘ have and retain possession of said property’’ until the 
Ist November following, and that if the secured debts, were not paid by 
that time, the deed was to be null and void, with a power of sale on de- 
fault in payment, but not providing for an extension of the debts,—is 
fraudulent and void as against the unsecured creditors of the grantor, 
although neither the trustee nor the beneficiaries had any notice of the 
grantor’s insolvency at the time the deed was executed. 

3. When debt secured by mortgage not extended.—A, stipulation in a 
mortgage, executed to secure a past due debt, providing for a foreclosure 
at a future day, is not of itself an extension of the debt. 


Aprrreat from Shelby Chancery Court. 

Heard before Hon. Tuomas Coss. 

The bill in this cause was filed by W. P. Brewer and others 
against the Commercial Bank of Selma, a corporation, and 
others, for the purpose of having a deed of trust, exeeuted by 
Hirscher Bros., a mercantile partnership, to secure certain of 
their creditors, declared a general assignment. Prior to the 
filing of the bill said bank “and others, “unsecured creditors of 
Hirscher Bros., caused attachments to be issued, and levied on 
a stock of goods, the property conveyed by the deed of trust; 
and these goods were in the hands of the sheriff at the time 
the bill was filed. The other material averments of the bill 
are sufficiently stated in the opinion. The Chancery Court 
entered.a decree overruling a demurrer to the bill filed by said 
attaching creditors, and also a motion made by them to dismiss 


for want of equity. That decree is here assigned as error. 
VoL. LXXI. 
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Jounston & Tirtman, for appellants, cited Constantine 
v. Twelves, 29 Ala. 607; Tickner v. Wiswall, 9 Ala. 305; 
Price v. Mazange, 31 Ala. 701; Sims v. Gaines, 64 Ala. 392 ; 
Bump. on Fraud. Con. p. 120; Cheatham v. Hawkins, 76 N. 
C. 335: Holmes v. Marshall, 78 N. C. 262; Tennessee Nat. 
Bank v. Ebbert, 9 Heisk. (Tenn.) 153; MeCrasly v. Hass- 
lock, 4 Baxter (Tenn.) 1; Frost v. Warren, 42 N. Y. 204. 


Heruix, Bownen & Knox, contru.—(1) The rule is well 
established that a mortgage or deed of trust which conveys 
substantially all the debtor's property, for the security of one * 
or more preferred creditors, to the prejudice of other creditors, 
is made a general assignment by the statute; and on bill filed, 
it will be declared a general assignment, and executed for the 
benefit of all the creditors of the grantor.— Holt v. Bancroft, 
30 Ala. 193: Warren v. Lee, 32 Ala. 440; Stetson & Co. 
». Miller, 36 Ala. 642: Longmire vw. Goode, 38 Ala. 577; 
Shirley v. Teal, 67 Ala. 449, and authorities there cited. 
(2) The question of fraud in law or fraud in fact in the exeeu- 
tion of the mortgage, that is attempted to be raised by the de- 
murrer, can not be set up by the demurrants against the com- 
plainants. The mortgage is not fraudulent on its face.—Con- 
stuntine v. Twelves, 29 Ala. 607; Price v. Mazange, 31 Ala. 
TOL. (3) If the mortgage was fraudulent, either in law or in 
fact, this taint of fraud would not vitiate the mortgage as to 
the complainants, or render it a nullity. They are not parties 
or privies to the mortgage: they do not set up the mortgage, 
and seek to have it foreclosed as the grantors intended it to 
operate, so as to prefer some of the. creditors, and exclude 
others; but they seek to obtain a decree that will distribute 
the proceeds of the property conveyed by the mortgage equally 
among all the creditors of the mortgagors. This relieves the 
mortgage of the imputation of frand as to the complainants. 
Tlolt v. Bancroft, supra ; Price v. Mazange, supra. 


STONE, J.—The debtor firm in this case, Hirscher Brothers, 
conveyed a stock of merchandise to certain named trustees, to 
secure the payment of certain enumerated debts, amounting to 
twelve or dhivtecn hundred dollars. The trust deed bears date 
April 1, 1882, describes the debts as all due or past due at the 
date of execution, and was signed without subscribing witnesses. 
The description in the deed of the property conveyed is, “all 
the stock of merchandise, goods and chattels now contained in 
the storehouse where said Hirscher Bros. are now doing busi- 
ness in the town of Columbiana, Alabama; also all the mer- 
chandise and goods which may hereafter be brought by said 
Hirscher Bros. into said storehouse, for the purpose of increas- 
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ing, replenishing, or keeping up said stock of goods.” The 
deed declares that the conveyance is in trust as follows: “ It is 
hereby agreed that said party of the first part is to have and 
retain possession of said —— until the first day of Novem- 
ber, 1882.” It then provides that if the enumerated, secured 
debts are paid by that time, the conveyance was to be null and 
void. There was a power of sale in case of default. This 
deed was filed for record November 22nd, 1882. 

The present bill was filed by certain named, non-secured 
creditors, and seeks to have said conveyance declared a general 
assignment, for the equal benefit of all the creditors. This 
bill was filed December 19th, 1882. Among other averments, 
it charges that when the existence of said deed of trust became 
known, by its registration, November 22nd, 1882, certain other 
named non-secured creditors of Hirscher Bros.—a third class, 
different from the two classes above named—sued out attaach- 
ments at law, and had the goods levied upon. In addition to 
the prayer to have the said deed declared a general assignment, 
the bill prayed that said property and its proceeds be appor- 
tioned among all the creditors of Hirsecher Bros. The bill 
avers that when said deed was made—April 1st, 1882—Hir- 
scher brothers were in fact insolvent, but their credit was good, 
and their insolvency unknown, until the said deed was recorded. 
There was a demurrer to the bill, and the chief ground relied 
on is, that under the stipulations in the deed, and under the 
averments of the bill, the deed is shown to be fraudulent, and 
can not be established as a valid conveyance against the attach- 
ing creditors. There can be no question that if, under the 
averments of the bill, the deed of trust be fraudulent as against 
the non-secured creditors, the present bill must fail. A frandu- 
lent deed can not be upheld as a general assignment, against a 
creditor who attaches, or attacks the deed for the fraud. 

We think the terms and purpose of the present deed place 
it substantially within the category of the conveyances which 
were declared fraudulent in Tickner v. Wiswaill, 9 Ala. 305; 
Constantine v. Twelves, 29 Ala. 607; Price v. Mazange, 
31 Ala. 701. In the case of Constantine v. Twelves, it was 
said: ‘We can not pronounce the deed fraudulent upon ts 
Face, because it does not distinetly appear from ét, that there 
were other creditors of the Wests at the time it was executed, 
that Y. L. West was at the time wholly insolvent, that the 
deed embraced all the unencumbered property owned by Pene- 
lope West, and that its inevitable tendency was to delay and 
hinder these other creditors.” The deed we are considering, 
and the averments of the bill supply every one of the enu- 
merated facts, the absence of which, it was said in Constantine 


v. Twelves, alone saved that instrument from being declared 
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fraudulent on its face. The bill avers that Hirscher Bros. 
were insolvent, that they owed other, many other enumerated 
debts; that the deed conveyed their entire property; and the 
face of the deed shows its “inevitable tendency was to delay 
and hinder those other creditors.”"—Bump. on Fraud. Convey- 
ances, 400; Bodley v. Goodrich, T How. (U.8.) 276; Cheatham 
v. Hawkins, 76 N.C. 335; Holmes v. Marshall, 78 N. C. 
262; National Bank v. Ebbert, 9 Heisk. 153; MeClasly 
v. Hasslock, 4 J. Baxt. 1. We might possibly go further, and 
hold that the deed, under the circumstances shown in this 
record, is fraudulent, because it reserves a benefit to the 
grantors.—Sims v. Gaines, 64 Ala. 392; Seaman v. Nolen, 
68 Ala. 463: Clow v. Woods, 9 Amer. Dee. 546. 

If it be contended that inasmuch as it is not shown that the 
trustees or beneficiaries under the deed had notice that Hirscher 
Bros. were insolvent when they made the conveyance, they 
stand in the relation of innocent purchasers, the answer to this 
is, if answer be necessary, that they are not purchasers in the 
sense, that want of notice will protect them. As the case now 
appears, the beneficiaries were antecedent creditors, no indul- 
gence was stipulated—that is, the secured creditors were not 
bound to extend them indulgence—and no present, or new con- 
sideration was parted with. Delay of the right to foreclose 
the mortgage was no extension of the debt.— Sweeney v. Bixler, 
69 Ala. 5359, 

The chancellor should have sustained the demurrer; but, as 
there may be a motion to amend, which can only be entertained 
in the court below, we will simply reverse and remand the 
cause, to be further proceeded in according to the principles de- 
clared above. We confess we can not perceive how the bill 
can be made good; but we may not be able to see the case in 
all its bearings. 

Reversed and remanded. 














Columbus Iron Works Co. v. Renfro 
Bros. 


Trial of Right of Property. 


1. Trial of right of property; claimant must have legal title-—The statu- 
tory trial of the right to property levied on under legal process, being merely 
a cumulative remedy, not superseding the ordinary common law actions 
of trespass, trover, or detinue, it can be maintained only where, at com- 
mon law, these actions could have been maintained; and hence, in ac- 

37 








or 


78 SUPREME COURT (Dee. Term, 


[Columbus Iron Works Co. v. Renfro Bros. } 


cordance with the rules applicable to these actions, the claimant must 
have the legal title, or actual possession, and must recover on the strength 
of his own title. 


2. Same; mortgagee in mortgage of unplanted crop can not maintain. 


A mortgage of an unplanted crop does not pass to the mortgagee the le- 
gal title to the crop as it may be planted, or as it may come into exist- 
ene 5 and hence, he can not maintain, on the title conferred by the mort- 

gage, a statutory claim suit for recovery of the crop, if, when the crop 
comes into existence, a creditor of the mortgagor should seize it under 
legal process. 

3. Same; when he may maintain.—But the equitable title of the mort- 
gagee under such mortgage may be converted into a legal title by some 
hew act on the part of the mortgagor after the crop has come into exist- 
ence, in ratification and confirmation of the mortgage, as by a delivery of 
the crop to the mortgagee, or to another for him; and when his title has 
been thus perfected, it will support a statutory claim suit for the recovery 
of the crop against an attaching or execution creditor of the mortgagor. 

4. Mortgage on unplante d crop; what act amounts to confirmation. —A 
delivery of the crop, after it has been gathered, to the agent of a railroad 
company for transportation to the mortgagee, is such a new act in rat- 
ification and contirmation of the mortgage as passes the legal title. 


Arrrar from Chambers Cireuit Court. 

Tried before Hon. James E. Coss. 

The Columbus [ron Works Co., having obtained a judgment 
against one Chisholm in the Circuit Court of Tallapoosa county, 
caused an execution issued thereon to be levied on tive bales 
of cotton as the property of the defendant in execution. To 
this cotton Renfro Bros, interposed a claim, and the cotton 
was delivered to them by the sheriff, an affidavit having been 
made and bond given as required by the statute. The trial was 
had **on issue made up and joined under the direction of the 
court, “and resulted in a verdict and judgment for the claimants. 

The evidence introduced on the trial tended to show that 
the execution was received by the sheriff of Chambers county 
on 12th November, 1880, and was levied on the cotton in con- 
troversy on the day following; that at the time of the levy the 
cotton was in the depot of the East Alabama Railway Company 
at a station on said road in said county, and was marked with 
the initials of the defendant in execution; that the cotton was 
delivered to the railroad company by Chisholm’s servant, who 
told the company’s agent that Chisholm had directed him to 
have the cotton consigned to the claimants; that the cotton was 
so consigned, and a receipt was given therefor in Chisholm’s 
name, as requested by the servant. The claimants claimed title 
to the cotton under two mor tgages executed by Chisholm and 
others in November, 1879, “on the crops of s said parties to be 
grown in the year 1880;” and it was shown that the cotton was 

‘aised during that year, and was a part of the crop covered by 
the mortgages. 

The plaintiff asked the court in writing to charge the jury 
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that, if they believed from the evidence, that the cotton in dis- 
pute was delivered to the agent of the railroad company as the 
property of Chisholm, with instructions to ship it to the claim- 
ants, this alone would not amount to a delivery to the claimants. 
The court refused to give this charge, and, at the claimants’ 
written request charged the jury, in substance, as follows: That, 
if they believed from the evidence that the cotton was mortgaged 
to the claimants, and was delivered to the railroad company at 
a designated station, “to be delivered to” the claimants, the de- 
livery to the company was a delivery to the claimants; and if 
it was so delivered before the execution was received by the 
sheriff, then the jury must tind for the claimants. To these 
rulings of the Cireuit Court the plaintiff duly excepted; and 
they are here assigned as error. 


N. D. Denson, for appellant. 
W. H. Barnes, contra. 


BRICKELL, C. J.—The statutory trial of the right to prop- 
erty levied on by legal process has, from its origin, been re- 
garded as merely a cumulative remedy, not superseding the or- 
dinary common law actions of trespass, trover, or detinue. It 
ean be maintained only where, at common law, these actions 
could have been maintained, and hence, in accordance with 
the rules applicable to these actions, the claimant must have a 
legal title to support it, or actual possession, which is but evi- 
dence of such title, and must recover upon the strength of his 
own title.—Lehman v. Warren, 53 Ala. 535. 

It is the settled doctrine in this court, that a mortgage of an 
unplanted crop does not pass to the mortgagee a legal title to 
the crop as it may be planted, or as it may come into existence. 
In a court of equity it operates by way of present contract, tak- 
ing effect and attaching to the crop when, and as soon as it 
comes 7” esse, creating a right the court will enforce and pro- 
tect against all others than bona pide purchasers for value. 
Abraham v. Carter, 53 Ala. 8; Booker v. Jones, 55 Ala. 266; 
Rees v. Coats, 65 Ala. 256; Grant v. Steiner, Tb. 499. Such 
a mortgagee, not having a legal title, having only an equity, can 
not maintain a trial of the right of property, if, when the crop 
comes into existence, a creditor of the mortgagor should seize 
it on legal process; his remedy for the recovery of the things 
in specie is in equity exclusively.—Stern v. Simpson, 62 Ala. 
194; Grant v. Ste/ner, supra. 

While the mortgage of an unplanted crop operates only by 
way of contract, creating originally merely an equity, yet, after 
the crop comes into existence, the mortgagor may by anew act 
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intended to render the mortgage effectual, make it valid and 
operative, vesting the legal title. —Abraham v. Carter, supra; 

Ones Vv. Richardeon, 10 Mete. 481; Head v. Goodwin, 37 Me. 
181. The crop being ‘n esse, a visible, tangible, actual chattel, 
the subject of immediate sale or of transfer, the mortgagor may 
ratify and confirm his contract, and by ratification and contirma- 
tion may convert the equity into an alienation and transfer of 
the chattel. The character of the new act, to which this opera- 
tion can be ascribed, has been the subject of much discussion ; 
but that a delivery of the thing or chattel itself is unequivocal, 
vesting the legal title, has not been doubted. The delive ery may 
be to the mortgagee personally, or it may be to his agent, fora 
delivery to an agent is the equiv alent of a delivery to the prin- 
cipal. —Jones on Chat. Mort. § 180. And a delivery to a ear- 
rier for the purpose of transportation to the mortgagee, will 
operate to vest title in the latter. Such is the settled doctrine, 
where there is an executory agreement for the sale of undistin- 
guished or unspecitied chattels, or, as between vendor and ven- 
dee, or as against third persons, delivery may be essential to the 
completion of a sale. The delivery to the carrier is such an 
appropriation to the uses of the vendee, that it vests in him 
immediately, in contemplation of law, the property in the 

oods. —Benjamin on Sales (1st Ed.), 250; 2 Smith Lead. Cases 
(7th Am. Ed.), 1193. 

The mortgage in the present case operated originally merely by 
way of contract, and created an equity only. But after the cro 
had come into existence, the delivery to the agent of the rail. 
road company for transportation to the mortgagee was a new 
act in ratification and confirmation of the mortgage, passing the 
legal title. The delivery was complete before the execution of 
the appellants came to the hands of the sheriff, preventing the 
acquisition of a lien which could prevail over the prior equity 
and the legal title of the claimants. The delivery was not 
qualified, or r its effect lessened, because the agent of the railroad 
company gave the mortgagor a receipt for the cotton. The 
shipment and consignment the mortgagor instructed should be 
made to the mortgagee, and the receipt was simply evidence of 
the extent to which he had complied with the obligation of the 
mortgage. 

The rulings of the Circuit Court were in conformity to these 
views, and its judgment must be affirmed. 
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Merchants & Planters Line v. Waga- 
ner. 


Bill in Equity by Stockholders against Corporation and Board 
of Directors to hold them accountable for Mismanagement 
of Corporate Trust, Jor a Dissolution of the Corporation, 
and Settlement of its Affairs. 


1. Appeal from decretal order on demurrer to bill; what transcript 
should contain.—On an appeal from an interlocutory decree on demurrer 
to a bill in equity, the transcript should only contain the bill and its ex- 
hibits, the process and service thereof, the demurrer, the decretal order 
thereon, the papers pertaining to the appeal, and the register’s proper 

certificates. 

2. Corporation under general law; when regularity can not be ques- 
tioned.—On a bill tiled by a minority of the stockholders in a private cor- 
poration organized under the general law, seeking to hold the corporation 
and a majority of the directors accountable for alleged mismanagement 
of the trust, no inquiry can be made as to irregularities in the organiza- 
tion, for the purpose of showing that, by reason of a failure to take some 
of the preliminary steps required by the statute, there was no proper in- 
corporation. 

3. Bill by minority of stockholders against corporation and directors, 
seeking to hold them accountable for mismanagement ; when without equity. 
A bill filed by a minority of the stockholders in a private corporation 
against the corporation and a majority of the directors, seeking to hold 
them accountable for a mismanagement of the corporate trusts, charging 
the directors with a combination and formation of a ring for their own 
private profit at the expense of the other stockholders, and with acts of 
wrong-doing and mismanagement, none of which are ultra vires, but con- 
taining no averment that the corporate effects are imperiled by the insol- 
vency of the parties, or that any request has been made known, soliciting 
the use of the corporate name in bringing suit against the offending di- 
rectors, or that any attempt has been made to obtain a me eting of the 
stockholders for the purpose of obtaining redress for the alleged griev- 
ances,—is without equity. 

4. Private corporation ; may be dissolved by act of stockholders.—A pri- 

vate corporation, organized under the general law, for the purpose of con- 
ducting a purely private enterprise, entered upon solely for the benefit of 
the shareholders, no matter of duty, public in its nature, or pertaining to 
the public welfare, being e njoined or assumed, which would not equally 
obtain, if the stockholders had, without incorporation, formed a joint 
stock company or partnership, having the same objects in view, may be 
dissolved by the stockholders without obtaining the consent of the State ; 
and the duration of its corporate existence may be limited by a by- law 
adopted at the time of its organization. 

5. Same; dissolution at period -fived by by-law ; continuance of business 
after dissolution ; nature of, and rights and duties of partie s.—A by-law 
of such corporation, adopted at the time of its organization, providing 
that it shall be dissolved on a designated day in the future, puts an end 
to the corporation on the day designated ; and its continuance thereafter 
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is merely permissive, the result of silent acquiescence, and it can only be 
regarded as a joint stock company, having no fixed duration, and being 
liable to be terminated at the mere will of any of the parties in interest ; 
but so long as the shareholders continue to act in joint adventure after 
such dissolution, they must be presumed to have agreed to be governed 
by the same authority and rules as those which governed the corpora- 
tion. 

6. Bill by stockholders against corporation and directors ; when not 
multifarious.—A bill filed by a minority of the stockholders of a private 
corporation, seeking a dissolution of the corporation, and a settlement 
of its affairs, is not multifarious, because the complainants are not enti- 
tled to joint or co-extensive relief. The complainants are entitled to 
relief of the same kind; and, in taking the account, coniplete adjustment 
should be made among all the parties, plaintiff and defendant. 


Aprea from the Chancery Court of Mobile. 

Heard before Hon. Joun A. Fosrer. 

The bill in this cause was filed on the Ist June, 1882, by 
Louis P. Waganer and G. Floyd Johnston, as stockholders or 
shareholders in a private corporation, called the * Merchants & 
Planters Line,” against the said corporation, and against Ritten- 
house Moore, James G. Stewart, and Frank S. Stone, * directors 
and active managers of said corporation,” together with the 
other stockholders; and sought a dissolution of the corporation, 
a settlement of its affairs, and the appointment of a receiver to 
take charge of its property pending the suit: charging the prin- 
cipal defendants with various acts of misconduet in the manage- 
ment of its business, by which injury was caused to the corpo- 
ration and the complainants. The bill did not allege that the 
said association was a corporation, but that it claimed to bea 
corporation, organized under the general laws of Alabama au- 
thorizing and regulating the formation of private corporations, 
stating the facts touching its arganization, and submitted to the 
court the question, whether, on the facts stated, the association 
was a corporation 5 seeking to hold the defendants liable “as 
individuals doing business under the name of the Merchants and 
Planters Line, and against said Merchants and Planters Line as 
a corporation.” 

The declaration or articles of incorporation were filed in the 
oftice of the probate judge of Mobile on the 12th November, 1879, 
and stated that the corporation was formed “fer the purpose 
of chartering, buying and owning steamboats and other water- 
crafts, for the object and purpose of establishing and regulating 
a line of steamboats and other water-crafts to ply and transport 
freight and passengers” on all the rivers and tributary streams 
emptying into the bay of Mobile. The stockholders were all 
owners and part-owners of steamboats, and their boats were 
turned over to the corporation at an agreed valuation, the shares 
of stock held by each being determined by the value of his 
boat. Waganer was one of the original stockholders, and Joln- 
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ston became a stockholder by purchase from Stewart after Jan- 
uary, 1881. Rittenhouse Moore was elected president and 
treasurer of the corporation, and a board of directors was elected 
consisting of said Moore, F. S. Stone, G. J. Stewart, L. P. Wag- 
aner, and V. B. Gunnison; and Gunnison having sold and 
trausferred his interest to Moore, J. Bethea was afterwards 
elected a director in his place. The bill alleged that Moore, 
Stone and Stewart, “ being a majority of the board of president 
and directors, formed a ring or combination to use their said 
ottices of trust for their own personal ends and _ profit, to the 
detriment of said association and others holding stock therein ; 
and in pursuance of this design, they met and managed the af- 
fairs of said * Line* by themselves, without directors’ or stock- 
holders’ meetings, and without giving notice to said L. P. Wag- 
aner, who was a director, claiming that, as they constituted : 
majority of the board, they cou ld and would deal with it as 
they saw proper, and need not give the minority any notice of 
their meetings. They fixed the salary of said Moore, as presi- 
dent and treasurer, at $200 per month, which is a grossly ex- 
travagant sum, and which was fixed at that rate, not with refer- 
ence to the value of his services, but to benetit said Moore,” 
who, it was alleged, was engaged in other kinds of business, 
and devoted but very little of his time and attention to the busi- 
ness of the corporation; and there were similar charges as to 
the salary paid G. J. Stewart, $150 per month, as secretary, and 
$50 per month to Frank Ward, * as collector of the bills of the 
boats,” he being a clerk in Moore’s employment. . 
Among other charges of mismanagement and abuse of trust 
on the part of said Moore, Stone and Stewart, the bill contained 
the following allegations: ‘* After said company was duly or- 
ganized, by a resolution adopted at a regular meeting of the 
said company, said Moore was required to give a bond, as pres- 
ident and treasurer, with good security, in the sum of 810,000, 
for the moneys and property coming to his hands, and for the 
faithful performance of his duties; and another resolution was 
adopted, requiring him to deposit the money of the company, 
in its name, in a designated bank in Mobile ;” and it was alleged 
that he had never given any bond, and had never deposited the 
moneys of the company as instructed, but had intermingled 
them with his own funds, and had kept and dealt with them as 
his own. ‘They have failed to perform their duty in not re- 
quiring full, fair and proper returns of the earnings of said 
steamboats to be made, although they well knew that some of 
the boats make, and long have “made, false returns of their car- 
goes and freight, greatly to the injury of said company; and 
they have failed to lay up such boats, but have paid the stock- 
holders representing said boats their dividends, without requir- 








584 SUPREME COURT (Dec. Term, 


[Merchants & Planters Line v. Waganer. | 


ing them to settle up their arrearages, in violation of the by- 
laws of the company. They have abused their said offices and 
trusts by laying up some boats arbitrarily and unreasonably, 
and especially that of your orator Johnston, so as to prevent 
him from earning his salary as captain, and also in laying up 
the boat of your orator Waganer, and have kept other and less 
suitable boats running, simply to enable the owners of such 
boats, who are in said ring, to earn salaries as captains; and re- 
cently, while capriciously and unnecessarily keeping the boats 
of your orators laid up and idle, they purchased another boat, 
ealled the /2uth, and run her for said company, so as to enable 
them to give employment to J. Woodie Stone as captain, he 
being also in said ring, and to give employment to men whom 
said Moore had in his individual employment, and to whom he 
was liable for salaries. They purchased said steamboat /2uth 
for $3,200, and for a long time filed no bill of sale for her to 
said | company, in the custom-house at Mobile; and when your 
orators began to investigate said matter, they recorded a con- 
veyance of her, reciting a consideration of 85,000; and orators 
charge, on information and belief, that they are seeking to charge 
said boat to said company at that price, when they only paid 
$3,200 for her. The purchase of said boat was unnecessary, 
and not to the true interest of said company, and is an attempted 
speculation for their own private advantage.” It was charged, 
4 that Moore had received large sums of money, by way of 
bonus on cotton brought to Mobile to be compressed, and as 7e- 
bate on charges of freight, drayage, wharfage, etc., and failed to 
account to the company for these sums; and numerous other 
wrongful acts were specified. 

A demurrer to the bill was filed by all the defendants, jointly 
and severally, and a separate demurrer by the several defend- 
ants who were sought to be charged individually. The causes 
of demurrer assigned were—Ist, multifariousness; 2d, misjoin- 
der of complainants ; 3d, non-joinder of necessary parties; 4th, 
that the corporation was, according to the allegations of the bill, 
dissolved on the 1st January, 1881; 5th, that for the alleged 
wrongful acts there was a complete remedy at law in the name 
of the corporation, and the bill did not show a request and re- 
fusal to prosecute a suit in the name of the corporation. The 
chancellor overruled the demurrer, and his decree is now as- 
signed as error. 





Macartney & Ciarke, for appellants. 


R. Ince Surru, and Anperson & Bonn, contra. 
>] 9 


STONE, J.—The first forty, and the last four pages of the 
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record in this case, contain every thing that can be considered 
on the questions raised by the present appeal. There are 
other one hundred and eighteen closely written folio pages, 
made up of affidavits filed for and against the appointment of 
a receiver; a motion that was never acted on in the court be- 
low, and, of course, is not and can not be the subject of an as- 
signment of error. The appeal is from an interlocutory decree 
of the chancellor, overruling a demurrer to the bill. Nothing 
should have come before us except the bill and its exhibits, the 
process and service thereof, the demurrer, the decretal order of 
the chancellor, and the papers pertaining to the appeal, with the 
register’s proper certificates. The affidavits were no part of 
the record, and could not become such, until they were made 
the basis of judicial action, either in granting, or refusing to 
grant an order for a receiver. Counsel should have seen to it, 
that these affidavits were omitted from the transcript, for the 
double reason, that it would have curtailed more than half the 
expense of this appeal, and would have left the transcript much 
less cumbrous. It does not sufficiently appear who is at fault 
for the insertion of this unnecessary matter, and we therefore 
make no order in this case in reference to the cost of it. Should 
another record come before us, needlessiy incumbered as this is, 
we will allow no costs for the superfluous matter. 

In November, 1879, ten persons as corporators and share- 
holders made application to be incorporated under the general 
laws of the State of Alabama. They tiled their declaration in 
writing, and therein set forth, that their corporate name was to 
be * The Merchants and Planters Line,” and that their corpo- 
ration was formed “for the purpose of chartering and buying 
and owning steamboats and other water crafts, for the object 
and purpose of establishing and regulating a line of steamboats 
and other water crafts to ply and transport freight and passen- 
gers, for proper compensation, on the Bigbee, Little Bigbee. 
Warrior, and Alabama and Mobile rivers, and all the rivers and 
streams tributary thereto, and the bay of Mobile.” The ecapi- 
tal stock was fixed at ten thousand dollars, divided into two 
hundred shares of fifty dollars each. The ten corporators, in 
subscribing the declaration, set opposite their names the amount 
of stock they severally proposed to take, and in this way the 
whole two hundred shares were taken. They, soon after tiling 
their declaration, held a stockholders’ meeting, adopted a sys- 
tem of by-laws, elected five directors, chose one of the number 
to be president and treasurer, and entered upon their corporate 
existence, dating from November, 1879. 

It is stated that some of the statutory steps, preliminary to 
a proper incorporation, were not taken; and on that account, 
the inquiry is raised whether the company ever was in fact in- 
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corporated. We use the word inquiry, because it can scarcely 
be attirmed that counsel contend such is the case. There is 
nothing in the suggestion. If this were a proceeding by scire 
Jacias, or in the nature of a quo warranto, then this question 
could be considered. It can not be raised in a proceeding such 
as this, which is a bill tiled by certain stockholders, seeking to 
hold the corporation and a majority of the board of directors 
accountable for alleged mismanagement of the trust. oe & 
Ames on Corp. $$ ‘ 77-8: Boone’s Man. of Cor p. $ 208; Mora- 
wetz, Priv. Corp. § 658; Baker v. Backus, 32 Ml. 
Have the complainants averred sufficient facts to authorize 
them, representing, as they do, a minority of the stock, to come 
into equity for the redress of the wrongs they complain of, 
while the corporate powers are still in exercise? Very true, 
the present bill charges that three, a majority, of the directors 
have combined and formed a ring for their own private profit, 
at the expense of the other stockholders, and many acts of 
wrong-doing are charged against those three directors. No act 
is charged that is w¢tra véres, and there is no averment that the 
corporation effects are imperiled by the insolveney of the par- 
ties. Neither is there averment in the bill that any request has 
been made known, soliciting the use of the corporate name in 
bringing suit against the alleged offenders. Nor is it shown 
that any attempt has been made to obtain a meeting of the 
stockholders. In Zuscaloosa Manufacturing Co. v. Cor, 68 
Ala. 71, the questions presented arose on bill tiled by a minor- 
ity of stockholders. True, the abuses charged in that case were 
less flagrant than those complained of in this; but the differ- 
ence is in degree, not in kind. In that case, we ruled that 
complainants had shown no ground for equitable relief. We 
said, “in the government of corporations, much must be left to 
the judgment and discretion of the directory, and much must 
be credited to the fallibility of human judgment. If it be sup- 
posed an unwise course is being pursued, or that the interests 
of the corporation are suffering, or likely to suffer through the 
inefficiency or faithlessness of an official, an appeal should first 
be made to the directory or governing body, to redress the 
grievance. Failing there, in ordinary cases the next redress 
will be found in the power of the ballot, which usually comes 
into exercise at short intervals.” We quoted approvingly the 
vases of Greaves v. Gouge, 69 N. Y. 154, and Brewer v. Bos- 
ton Theatre, 104 Mass. 378. In Hawes v. Oakland, 104 U.S 
450, Justice Miter, in delivering the opinion of the court, 
stated that a stockholder could appeal to the courts for relief, 
“where the board of directors, or a majority of them, are act- 
ing for their own interest, in a manner destructive of the cor- 
poration itself, or of the rights of the other shareholders.” 
VoL. LXXI. 
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That is precisely what is averred in this case. “ But,” Justice’ 
Miter adds, * in addition to the existence of grievances which 
call for this kind of relief, it is equally important that before 
the shareholder is permitted in his own name to institute and 
conduct a litigation which usually belongs to the corporation, 
he should show to the satisfaction of the court that he has ex- 
hausted all the means within his reach, to obtain, within the 
corporation itself, the redress of his grievances, or action in 
conformity to his wishes. Ile must make an earnest, not a sim- 
ulated effort, with the managing body of the corporation, to 
induce remedial action on their part, and this must be made 
apparent to the court. If time permits, or has permitted, he 
must show, if he fails with the directors, that he has made an 
honest effort to obtain action by the stockholders as a body, in 
the matter of which he compl: tins; and he must show a case, 
if this is not done, where it could not be done, or it was not_, 
reasonable to require it.” These principles commend them- 
selves to our approval by the strongest of considerations. A 
corporation, to attain the highest success, should, like a family, 
dwell together in unity. And when disputes arise. between 
members of this body politic, or law-created household, they 
should, if possible, be adjusted among themselves. It should 
be a strong case to justify a resort to personal litigation, which 
almost invariably leads to personal alienation, if not open hos- 
tilitv.— Pratt v. Jewett, 9 Gray, 34. 

There is a remaining question. The by-laws, adopted at the 
stockholders’ meeting which organized the corporation, are 
made part of the bill. By-law number 14 is in this language: 
“This corporation shall be dissolved on the first day of Janu: ary, 
1881." In Ang. & Ames on Corp. § 766, after enumerating 
several modes by which corporations may be dissolved, the an- 
thors say: * To these modes of dissolution may be added one 
grown to be quite common in this country; the dissolution of 
a corporation by expiration of the term of its duration, limited 
by charter or general law.” And in section 772 the same au- 
thors say: *In this country, the power of a private corporation 
to dissolve itself by its own assent, seems to be assumed by 
nearly all the judges who touch upon the point.” Many au- 
thorities are cited in support of this; but the authors add: * It 
would seem that, as there are two parties to the charter com- 
pact, the assent of both would be necessary to the abrogation 
of the contract.” In Treadwell v. Salisbury Manuf. Co., 7 
Gray, 393, the Supreme Court of Massachusetts held that cor- 
porations of a private nature, established solely for manufactur- 
ing purposes, may by vote, even of a majority of their mem- 
bers, wind up their business and close their operations, if they 
elect to do so. It will be observed that this right is placed on 
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the ground that the corporation was purely of a private nature, 
in which the public could not be supposed to have any interest. 
Between such corporation and any joint adventure in which 
parties may associate themselves, there can be little or no dif- 
ference, so far as the rights of the public are concerned. In 
Morawetz, Priv. Corp. § £629, speaking of the methods by which 
such corporations may be dissolved, the author names as one of 
them, “surrender of the franchises to the State.” In section 
215, the same author, speaking of clauses limiting the duration of 
charters, said: “If the provision is intended merely as a lim- 
itation upon the.duration of the franchises granted to the cor- 
porators, there is no reason why the majority ‘should not be held 
to have implied authority, as in other eases, to wind up the 
business of the company whenever they deem this to be expe- 
dient.” 

The business of the Merchants and Planters Line, so far as 
the same is disclosed in the declaration and in the by-laws, ap- 
pears to be a purely private enterprise, entered upon solely for 
the benetit of the shareholders. No matter of public duty, or 
duty pertaining to the public welfare is any where discovered, 
which would not equally obtain, if the stockholders had, without 
incorporation, formed a joint stock company, or partnership, hav- 
ing the same objects in view. It would seem this corporation 
was organized solely for private emolument.. 

This: argument is strongly fortified by the language and policy 
of our statutes, which make provision for annulling private cor- 
porations. It will be observed that such proceeding may be 
instituted “on the information of any person,” and that the 
judgment of vacation may be pronounced on the single ground 
that the corporation has surrendered “its eee rights, priv- 
ileges and franchises.”—Code of 1876, $$ 3419, 3434. We 
hold that the stockholders of this corporation had the power to 
dissolve it, without obtaining the consent of the State. This 
ng 96 was so RE in Savage *. Walshe, 26 Ala. 619. 

ee, also, WM. & O. PR. R. Co. v. State, 29 Ala. 573; McLaren 

v. Pe i 1 Paige, 102; Enfield Toll Bridge Co. v. Conn. 
Riv. Co., 7 Conn. 45; Slee | ®. Bloom, 19 Johns. 456; Canal 
Co. v. R. R. Co., 4 me & Johns. 1; Melntyre Poor School v. 
Zanesville C. anal Co., 9 Ohio, 203; Mumma v. Potomae Co., 
8 Pet. 231. 

In the very act of organizing this corporation, the stockhold- 
ers, by a by-law, fixed “the term of its duration. Their lan- 
guage was, it shall be dissolved on the first day of January, 
1881. A more solemn agreement and compact could not be 
entered into. We can not know that in the absence of that 
compact the corporation ever would have been organized, or its 


duties entered upon. We hold that such stipulation, embodied 
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in the original compact, is at least as obligatory on the stock- 
holders, as a resolution afterwards adopted would be. This put 
an end to the corporation, as a corporation, January Ist, 1881. 
Its continuance afterwards was merely permissive, the result of 
silent acquiescence, and can only be regarded as a joint stock 
company, having no fixed duration, and liable to be terminated 
at the mere will of any of the parties in interest. Filing a bill 
for an account is one mode of putting an end to it. We do not 
hold, however, that any change had been wrought in the sev- 
eral rights and liabilities of the shareholders, by the agreed dis- 
solution of the corporation. So long as they continued to act 
in joint adventure, they must be presumed to have agreed to 
be governed by the same authority and rules, as those which 
governed the corporation. 

There is nothing in the demurrer for multifariousness. The 
complainants, according to the averments of the bill, are each 
entitled to relief of the same kind, and to have an accounting 
and settlement of the enterprise. It is not important, in such 
a bill, that the complainants shall be entitled to joint, or co- 
extensive relief. Settlement of the entire accounts is the pur- 
pose, and in taking the account, complete adjustment should 
be made among all the parties, plaintiff and defendant. Each, 
no matter what his position may be as a party to the record, 
should have the relief a proper statement of the account enti- 
tles him to, and should be held to account for any and all sums 
he has improperly received. Precisely this, and nothing less, 
the bill calls for—a1 Dan: Ch. Pr. (5th Amer. Ed.) 341, note 4; 
Sto. Eq. Pl. $$ 110, 159, 162, 166, 218. 

All the present shareholders, if the averments of the bill be 
true, are made parties to the suit. Of course, there can be no 
relief for or against any person not a party. The demurrer for 
non-joinder was properly overruled. 

Considered as a bill to settle the accounts of a dissolved cor- 
poration, and of its successor, a guasé joint stock company, the 
chancellor did not err in overruling the demurrer. 


Aftirmed. 
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Curtis v. Daughdrill. 
Action on Promissory Note. 


1. When proper pleadings pre sumed on app al to have been Tiki d.—Aiter 
the parties, without objection for the want of appropriate pleadings, have 
proceeded to a trial upon the merits in the primary court, this court will 
presume, on appeal, that the proper pleadings were filed or waived. 

2. Demurrer to evidence ; its ejfect—The etfeet of a demurrer to evi- 
dence is, as declared by statute, an admission upon the record, by the 
party demurring, of the truth of the evidence, and of every inference or 
conclusion the jury could legally deduce therefrom; and this is a mere 
affirmation of the well defined rule of the common law, that if a party 
voluntarily substituted the court for the jury, the court must render 
judgment against him, if the jury could have legally found a verdict 
against him. 

3. Statute of limitations ; effect of partial payment.—The statute gives 
toa partial payment the effect of removing or arresting the bar of the 
statute of limitations, only when it is made before the bar is complete ; 
if the bar is complete, a partial payment will not remove it. 

4. Same; credits endorsed on note must be proved.—Where the fact of 
a partial payment is disputed, an indorsement on a promissory note, pur- 
porting to be of a partial payment made at atime when the bar of the 
statute of limitations was not complete, is not evidence that the payment 
was made at the time specified. 

5. Same; effect of credit indorsed on note, on demurrer to the evidence. 

sut where the bar of the statute is sought to be removed by a partial pay- 

ment on a promissory note, on which a credit is indorsed, purporting to 
be a payment made before the bar of the statute was complete, and the 
credit is shown to be in the handwriting of the plaintiff, the payee of the 
note, and the note, with the credit thereon, is read in evidence without 
objection, the court, on a demurrer to the evidence interposed by the de- 
fendant, may infer, as the -jury might, if the question had been left to 
their determination, that the payment was made at the time specified in 
the indorsement, thereby removing the bar of the statute. 


Apreat from Marengo Cireuit Court. 

Tried before Hon. Wa. E. Crarke. 

This was a suit by T. T. Daughdrill against C. S. Curtis, and 
was commenced on Sth March, 1882. The pk: aintiff declared 
on two promissory notes, one for $73.70, dated 10th February, 
1873, and payable one day after date; the other for $17.00, 
dated December 10th, 1878, and payable one day after date. 
The defendant pleaded that “the note of seventy-three 70-100 
dollars sued on by plaintiff is barred by the statute of six years.” 
No other plea was filed. The record contains no replications 
to the plea, nor does it show that any were in fact filed. After 
stating that the suit was brought on two promissory notes made 
by the defendant to the plaintiff, which are set out in Awe ver- 
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da, and correspond in amount, date, ete., with the notes declared 
on; and that the note for 873.70 had two credits endorsed 
thereon, in the handwriting of the plaintiff, one for $7.50, as 
of date April, 1876, and the other for 87.00, without date, with 
plaintiff's signatures to the endorsements; and that the defend- 
ant only pleaded the statute of limitations of six years to this 
note, the bill of exceptions proceeds: “ The plaintiff, by James 
T. Jones, his counsel, offered in evidence to the jury the above 
mentioned and described notes, and asked the court that the 
same might be read and given in evidence to the jury, to which 
the counsel for defendant demurred. The court overruled the 
demurrer, to which defendant excepted.” The record also con- 
tains a demurrer to the evidence, and a joinder therein by the 
plaintiff. 

The ruling of the court above noted is here assigned as error. 


S. M. Torserr and Brace & Trorrcroy, for appellant. 
J. T. Jones, contra. 


BRICKELL, C. J.—The replications, if any, which were 
filed to the plea of the statute of limitations, the only defense 
interposed, are not shown by the record. The presumption, if 
necessary to support the judgment, must be indulged that 
formal replications were waived; or that they were tiled and 
have been lost, or by clerical omission have not been introduced 
into the record. After the parties, without objection for the 
want of appropriate pleadings, have proceeded to a trial upon 
the merits in the primary court, it has long been the practice of 
this court, on error, to presume that the proper pleadings were 
tiled or waived.—1 Brick. Dig. 782, § 133. 

The effect of a demurrer to evidence is declared by statute. 
It is an admission upon the record, by the party demurring, of 
the truth of the evidence, and of every inference or conclusion 
the jury could legally deduce therefrom.—Code, 1876, § 3104. 
This is a mere aftirmation of the well detined rule of the com- 
mon law, that if parties voluntarily substitute the court for 
the jury, the court must render judgment against the party in- 
viting it into the relation and province of the jury, if, in the 
amplitude of their power to determine the sufficiency and 
weight of the evidence, and to draw from it inferences and con- 
clusions, they could legally have found a verdict against him. 
1 Brick. Dig. 883. $ 1146. 

A partial payment made upon a debt, before or after the bar 
of the statute of limitations was complete, prior to the Code, 
operated as an ac ‘knowledgment of the debt, from which a new 
promise to pay could be inferred, arrested the running of the 
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statute, and from the day of such payment the bar was there- 
after computed. In respect to promissory notes, or other con- 
tracts in writing for the payment of money simply, the ordi- 
nary and usual mode parties adopt of showing the fact of a 
partial payment is a credit indorsed upon the note or wri- 
ting. If the fact of the payment is disputed, it must be 
shown that it was actually made at the time specified in the 
indorsement. The indorsement is not, in that event, evi- 
dence of the payment; for it may have been made by the 
holder or payee in bad faith, without the privity or consent of 
the party to be affected by it.— Watson v. Dale, 1 Porter, 247; 
McGehee v. Greer, 7 Port. 537; Teague v. Corbitt, 57 Ala. 529. 
The statute now gives toa partial payment the effect of removing 
or arresting the bar of the statute of limitations, only when it is 
made before the bar is complete; if the bar has been completed, 
a partial payment will not remove it.—Code of 1876, § 3240. 
The credits indorsed on the note in this case purported to be of 
payments made before the bar of the statute was complete, and 
were indorsed in the writing of the payee. These credits were 
read in evidence without objection—there was no objection to 
their admissibility. If the cause had progressed to a trial be- 
fore the jury, the court would doubtless have instructed them, 
that these credits were not of themselves evidence of payments 
by the appellant at the times they bore date; that the party re- 
lying on them must prove that such payments were made at 
the times specified, or before the bar of the statute was com- 
plete. The fact would have remained, that, as evidence of pay- 
ments at the times specified, the appellant had suffered them to 
be introduced without objection. It is certainly not impossible, 
that the jury would have inferred the appellant was silent. when 
he would have spoken, if the credits do not speak the truth; 
and would, as they could have done legally, rendered a verdict 
against him.— McGehee v. Greer, supra; Teague v. Corbitt, 
supra. The presumption that they would have rendered such 
a verdict is not violent; they may not have supposed that to 
them was transferred the duty of pronouncing upon the admis- 
sibility of evidence. When by demurrer to the evidence the 
parties devolve upon the court the duties of the jury, it is sim- 
ply obedience to the statute to pronounce judgment against 
them, if the jury could have legally rendered a verdict against 
them. 
Affirmed. 
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Rice & Wilson v. Watts. 
Trespass de bonis asportatis. 


1. Notary public with justice’s jurisdiction; power to issue attachments 
returnable before himself.—A notary public with the jurisdiction of a jus- 
tice of the peace has authority to issue an attachment returnable before 
himself for the collection of a demand within a justice’s jurisdiction. 

2. Trespass de bonis asportatis; when attachment competent evidence. 
Such attachment is competent evidence for the constable levying it, and 
the plaintiffs therein, in an action of trespass brought against them by 
the defendant in the attachment suit, for taking personal property levied 
on under the writ. 

Aprrat from Montgomery Circuit Court. 

Tried before Hon. James E. Copp. 

This was an action of trespass de bonis asportatis, brought by 
N. Watts against D. S. Rice, Alex. Wilson and J. W. MeDade, 
and was commenced on 21st December, 1881. The cause was 
tried on issue joined * on the plea of not guilty, and justifica- 
tion under legal process,” the trial resulting i in a verdict and 
judgment for the plaintiff. The plaintiff having offered evi- 
dence tending to show that the chattels described in the com- 
plaint were taken from him, the defendants offered in evidence, 
as a justification of the act complained of, the affidavits, bonds, 
and writs, with the endorsements thereon, in two attachment 
suits commenced by the defendants, Rice & Wilson, who 
were partners, against the plaintiff, before J. H. Nettles a 
“notary public and ex officio justice of the peace.” These at- 
tachments were made returnable before said notary, the amount 
claimed in each being within the jurisdiction of a justice of the 
peace; and they were levied on the chattels described in the 
complaint by McDade, acting as constable. On objection of 
the plaintiff, the court refused to allow these papers to be read 
in evidence, on the ground that the attachments were issued 
“by a notary public and au ex officio justice of the peace, and 
that such officer had no power to issue” the same. to this rul- 
ing the defendants excepted, and now assign the same as error. 


J. M. Farknxer and R. M. Wittiamson, for appellants. 
Rick & Winey, contra. 
SOMERVILLE, J.—This suit is one in trespass, brought 


against certain creditors of the plaintiff, for wrongfully taking 
ba 
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personal property levied on by a constable under a writ of at- 
tachment issued by one Nettles, who was a notary public and 
ex officio justice of the peace. The constable, who served the 
process, is also sued as a trespasser and co-defendant. 

The attachment papers, under authority of which the levy 
was made, were excluded from evidence by the court, on 
the assumed ground, that a notary public, who is appointed 
by the Governor, having authority to exercise the jurisdie- 
tion of a justice of the peace, possessed no power to issue 
such extraordinary process. The question was decided to the 
contrary in Griffin v. Appleby, 69 Ala. 409. It was there held 
gen such an officer, within the precinct or ward for which he 

s appointed, may exercise the same jurisdiction, and to this end 
employ the same process as justices of the peace. In Vann & 
Waugh v. Adams, Thorne & Co., ante p. 475, we held that no- 
taries public had no authority to issue writs of attachments 7e- 
turnable to a city or a cirenit court—this being a special statu- 
tory power conferred on justices of the peace as such, and not 
appertaining or being appurtenant to their ordinary jurisdic- 
tion. 

The court erred in excluding the evidence, for which the 
judgment must be reversed, and the cause remanded. 


Landford v. Dunklin and Reese, Ad- 
ministrators. 


Statutory Peal Action in the Nature of Ejectment. 


1. Jurisdiction of probate court to order sale of decedent's lands ; char- 
acter of ; when decree can not be collaterally assailed.—The jurisdiction of 
the court of probate to order a sale of a decedent’s lands, for the payment 
of debts, or for distribution, being statutory, before it can be affirmed to 
exist, the record of the proceedings must affirmatively show that an ap- 
plication has been preferred by the personal representative, disclosing a 
statutory ground for the sale; but when the record shows that the court 
had acquired jurisdiction, irregularities or actual errors can not affect the 
validity of the proceedings, when collaterally assailed. 

2. Order of sale of decedent’s land by probate court ; conclusive of what 
facts.—In granting such order the court is presumed to have adjudged 
every fact and question essential to the validity of the order, including 
the tact that the petitioner is the personal representative of the estate of 
the decedent whose land is ordered to be sold; and hence, the sale can 
not be impeached in a collateral proceeding, on the ground that he had 
ceased to be administrator before the proceedings were begun, or that the 


grant of letters to him was invalid. 
3. Grant of administration to sheriff; when not void.—While it is ir- 
regular to grant letters of administration upon a decedent’s estate to the 
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sheriff or coroner, when there is a general administrator capable of act- 
ing, unless, in the particular case, there are facts and circumstances 
which render it improper to commit the administration to him, such ir- 
regularity does not render the grant void, or subject it to attack in a col- 
lateral proceeding. 

4. Jurisdiction of probate court to grant administrations, general, not 
limited.—The jurisdiction of the probate court to grant administrations 
is derived from the constitution, and is general and unlimited ; and when 
its grants of administration are drawn in question collaterally, they are 
protected by the presumption extended to the judgments and decrees of 
all courts of general jurisdiction. 

5. Right of personal representative to bring ejectment.—The effect of our 
system, subjecting lands descended or devised to administration, render- 
ing them liable to the payment of the decedent’s debts, and conferring 
upon the personal representative power to rent them, and to intercept 
the descent, or defeat the devise, by sale under the order of the probate 
court, is, that the personal representative is entitled to maintain any ac- 
tion at law for their recovery that the heir or devisee can maintain; the 
right of the heir or devisee yielding to the right of the personal repre- 
sentative when he elects to assert it. 

6. Sale of lands by personal representative ; when title of the heirs or 

devisees not divested. —Under a sale of lands bya personal representative, 
made in pursuance of a decree of the probate court, the title of the heirs 
or devisees is not divested, until a conveyance is executed by the order 
of the court; and hence, a conveyance of the lands, executed by the 
personal representative without such order, is wholly inoperative in a court 
of law. 
7. Same; when administrator de bonis non may inaintain ejectment. 
Where lands were sold by an administrator in chief under a valid order 
of the probate court, and the purchase-money was afterwards paid, but 
no report of its payment was made, and no order was entered directing 
a conveyance to the purchaser, the administrator executing a deed with- 
out such order, the legal title to the lands did not thereby pass to the 
purchaser, and an administrator de bonis non can maintain ejectment 
against the purchaser for the recovery thereof. 

8. Grant of letters of administration to sheriff expires with the term of 
office. —The grant of letters of administration to a sheriff virtute officii, by 
the express language of the statute, attaches to the office; and the grant 
expires with the expiration of his term of office as sheriff. 

%. Rule of statutory construction.—No rule of statutory construction 
rests upon better reasoning than that, in the revision of statutes, altera- 
tion of phraseology, the omission or addition of words, will not necessa- 
rily change the operation or construction of former statutes; but to have 
this effect, the language of the statute as revised, or the legislative in- 
tent to change the former statute, must be clear. 

10. Same; statute providing grant of administration to sheriff or coro- 
ner construed.—The words, ‘‘and not to the person,’’ as used in the act 
of December 24th, 1822, declaring that a former statute authorizing the 
grant of letters of administration to the sheriff or coroner should be 
strictly construed, and that the administration should attach to the office, 
and not to the person, were employed in the abundance of legislative cau- 
tion; and hence, the omission of these words from the statute as codified 
in the Code of 1852, and the Codes subsequently adopted, does not change 
the operation or construction of the statute. 

ll. Grant of administration to sheriff; when no order of revocation re- 
quired to create vacancy.—A grant of letters of administration to.a sheriff 
virtute officii expiring with the termination of his official term, no subse- 
quent order of revocation is required to create a vacancy ; ‘and hence, a 
grant of administration de bonis non, made after his office had expired, 
without any formal order revoking his letters, is valid. 
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Apprat from Lowndes Cireuit Court. 

Tried before Hon. Joun Moore. 

This was a statutory real action in the nature of ejectment, 
brought by C. E. Reese and E. C. Dunklin, as the administra- 
tors de bonis non of the estate of Josiah W. Cowling, deceased, 
against certain tenants of R. N. Landford, who were in posses- 
sion of the land sued for at the commencement of the suit; and 
was commenced on 24th March, 1881. Landford came in and 
made himself a party defendant, and the cause was tried on 
issue joined on the plea of not guilty; the trial resulting in a 
verdict and judgment for the plaintiffs. 

There was no conflict in the evidence introduced on the trial, 
and the facts disclosed thereby are substantially as follows: 
Josiah W. Cowling departed this life, intestate, prior to the 
year 1868, seized and possessed of about twelve hundred acres 
of land situate in Lowndes county, in this State, a part of which 
is the land sued for in this action, and also of some personal 
property; and leaving him surviving a widow and several chil- 
dren. At the time of his death he was a resident of said county. 
In 1868, William H. Hunter was elected sheriff of the said 
county of Lowndes, and duly qualified as such by giving bond 
with sureties, and taking the oath of office required by law; 
and he exercised the functions of said oftice of sheriff until the 
11th day of November, 1871, when his term of oftice expired. 
One Bryan became Hunter's successor in the oftice of sheriff, 
and continued therein until the expiration of his term, Novem- 
ber, 1874, when another was elected, who continued in said 
office during his term. On the 5th January, 1869, said Iun- 
ter, by virtue of his oftice as sheriff, was appointed administra- 
tor of the estate of Josiah W. Cowling, deceased, by the pro- 
bate court of said county, and he thereupon’ took possession of 
the real and personal property belonging to said estate, ‘and 
made inventories thereof, and duly returned and reported the 
same to said probate court.” On the 11th April, 1870, the es- 
tate of the decedent was duly declared insolvent by said court, 
on the report of said Hunter, as administrator. No selection 
of administrator was made by the creditors, and Hunter, with- 
out any formal order of said court, continued to act as the ad- 
ministrator of said estate. On the 28th October, 1872, on the 
application of Hunter, as the administrator of said estate, and 
proceedings regularly had for that purpose, the court granted 
an order for the sale of certain lands belonging to the estate, 
embracing the lands sued for; the order requiring “said Hun- 
ter, as such administrator, to sell said lands on the following 
terms, viz: One-third cash, and the balance in two equal annual 
installments.” Under this order a sale was made in 1872, but, 


on report thereof, it was set aside by the court, and a new sale 
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ordered. On the 3d January, 1876, Hunter, as such adminis- 
trator, made sale of the lands sued for, and at the sale one Ty- 
son became the purchaser at a stated price, one-half payable in 
cash, and the balance on one year’s time, with good security. 
This sale was reported to the court by Hunter, as such adminis- 
trator, but no order was made, either confirming or disaftirming 
it. Afterwards, on the maturity of the balance due on the 
purchase-money, it was paid to said Hunter, as such administra- 
tor; “but no order to make titles had been made by said court. 
Said Hunter, as such administrator, made title to said Tyson on 
3d January, 1877.” Tyson took possession of the lands pur- 
chased by him at the sale, and held the same until he sold and 
conveyed them to the parties under whom the defendant 
claimed title by purchase and conveyance. 

“On 11th March 1880, the said probate court, without any 
notice to Hunter, appointed the plaintiffs administrators de bo- 
nix non of said estate. There has never been any revocation of 
the letters of administration granted to said Hunter in 1869. 
There was never any order removing said Hunter from the ad- 
ministration of said estate, and there was no resignation of the 
oftice of administrator by said Hunter, who is still alive. 

“Tt was in evidence that John Tyson had been appointed 
general administrator for the county of Lowndes in 1867, and 
that he had accepted said oftice and had qualified as such gen- 
eral administrator, and that he continued to hold the oftice of 
general administrator until 1875. There was no application 
by said Tyson to administer on the estate of said J. W. Cowling, 
and there was no application by said Bryan for said estate to 
be committed to him; and said Bryan never acted as adminis- 
trator of said estate, and never claimed any right to administer 
thereon, whilst he continued to be sheriff of said county. There 
was never any order of the said probate court, committing the 
estate of the said Cowling to any other person than to said 
Hunter, until the appointment of the plaintiffs, in March, 1850. 
There was evidence showing the value of the rents of the land 
sued for. The plaintiffs have never been in possession of said 
lands.” 

Other acts by Iunter, as administrator of said estate, were 
shown by the evidence. On 2d October, 1871, he sold under 
an order of the probate court other lands belonging to the es- 
tate to one Farley, partly for cash, and balance on time. This 
sale he reported to the court on 18th November, 1871, and his 
report and the sale were duly confirmed. In 1872 and 1873, 
he collected the deferred installments of the purchase-money 
for the lands sold to Farley; and, on 2d October, 1873, he re- 
ported the payment thereof, and asked an order to make titles. 
This order was granted in January, 1874, and he executed a 
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deed to Farley in accordance therewith. In 1873, he made a 
yartial settlement as such administrator, in which he charged 
fhimeclf with the amount he had then collected from Farley. 
In 1878, and again in 1879, he was ordered by said court to 
make a final settlement of his administration on said estate; but 
he never made any final settlement thereof. 

The foregoing being the substance of the evidence, the 
court charged the jury, at the written request of the plaintiffs, 
that if they believed the evidence, they must find for the plain- 
tiffs; and refused to charge the jury, at the written request of 
the defendant, that if they believed the evidence, the plaintiffs 
were not entitled to recover, and that their verdict should be for 
the defendant. To these rulings the defendant duly excepted ; 
and they are here assigned as error. 


Warts & Sons, for appellant.—(1) The statute very clearly 
detines the only cases in which the court of probate has juris- 
diction to grant administration de bonés non; these cases are 
where the “sole executor, or all of the executors or administra- 
tors die, resign, or are removed.”—Code, 1876, § 2412. It is 
essential to the validity of a subsequent grant of letters, that 
the first should have terminated.— Matthews v. Douthitt, 27 
Ala. 273; Rambo v. Wyatt, 32 Ala. 363; Nelson v. Boynton, 
54 Ala. 368; Griffith ». Frazier, 8 Craneh, 9: Hooper uv. Sear- 
brough, 57 Ala. 510. Tunter’s letters were never revoked, and 
he never resigned as administrator of the estate of Cowling. 
Unless, therefore, the expiration of his term of office as sheriff 
put an end to his right to further administer the estate, the ap- 
pointment of Dunklin and Reese as administrators de bonis non 
was void, and they can not maintain this suit.—J/utthews v. 
Douthitt, supra. The want of jurisdiction to make the ap- 
pointment may be shown even on a collateral attack.—Gray’s 
Adm’r v. Cruise, 36 Ala. 559; Hingshbury v. Yniestra, 59 Ala. 
320. The presumption in favor of the jurisdiction of the court 
to make the appointment is rebutted by the facts disclosed by the 
‘record. (2) This action can not be maintained unless the orders 
granted to Hunter, as administrator, after the expiration of his 
term of oftice, as sheriff, are absolutely vocd. At common law 
administrators de bonis ‘non had no interest in any property be- 
longing to the estate, except such as remained wnadministered 
by their predecessors. Onur statutes have enlarged their rights 
and duties to some extent; but still they can not sue for per- 
sonal property which has been disposed of in the due course of 
administration by the administrator. It is only when the dis- 
position made by the administrator in chief is wholly void, for 
illegality or fraud, that the administrator de bonis non can sue 
to recover back the property disposed of.—Swink v. Snod- 
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grass, 17 Ala. 653. Both at common law and under the statute 
lands of an intestate descend to his heirs, the legal title vesting 
and remaining in them, unless divested by legal ‘proceedings, or 
by conveyance. It is true that the powers conferred by statute 
on an administrator touching his intestate’s realty, enable him 
to maintain ejectment; but this results, not from their having 
the legal title, but from the fact that the statute confers on them 
the right of immediate possession, and that is deemed equiva- 
lent to the legal title for the purposes of the suit. The legal 
title still remains in the heirs, and is not divested until a deed 
is made by the order of the probate court, although a regular 
order of sale has been obtained, and a sale made under it, and 
confirmed by the court.—//amilton v. llardy, 52 Ala. 291 

But if the administrator in chief has exercised this paramount 
statutory power, and has obtained an order of sale, has made a 
sale under the order, and the sale has been contirmed, and the 
purchaser let into possession, it is certain the administrator in 
chief could not sue the purchaser for possession of the lands 
thus sold. The legal title being in the heirs, and the right of 
immediate possession having been transferred by the sale to the 
purchaser, and the purchaser thus having the right to possession, 
the administrator who had sold to such purchaser would have no 
semblance of right to recover the possession, whatever right the 
heirs might have at law by and through the strength of their 
legal title. If the administrator in chief could not maintain 
such a suit, the administrator de bonds non can not maintain it. 
It is only when the disposition of the property made by the ad- 
ministrator in chief is void, that the administrator de bonis non 
ean assert the rights of the estate. (3) The question, then, is nar- 
rowed down to this: Was the sale made by Hunter to Tyson 
void, not merely voidable. Whether the sale was void depends 
on the fur ther question, whether Hunter was the administrator of 
the estate at the time the order of sale was granted. (4) His ap- 
pointment as administrator was not vo¢d because there was a gen- 
eral administrator of the county at the time the estate of Cowling 
was entrusted to him.—Coltart v. Allen, 40 Ala. 155. (5) Did 
his oftice of administrator ‘so fucto cease at the termination of 
his office of sheriff? If the expiration of the oftice of sheriff 
did not ipso facto put an end to Hunter's right to admin- 
ister the estate, but was merely cause for his removal from the 
administration, then, so long as he was permitted to exercise the 
functions of administrator without resignation or removal, his 
acts as such administrator were valid, and they can not be at- 
tacked collaterally by any successor in the administration of: 
the estate. (6) It was then contended, in an elaborate argument, 
that Hunter’s right to administer the estate of Cowling did 
not cease, 7pso facto and eco instanti, on the expiration of his 
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term of office as sheriff, and the following statutes and authori- 
ties were cited and discussed on this point: Code of 1876, 
$$ 2363, 2364, 2372, 2373, 2376; Clay’s Dig. p. 223, § 10; 
Governor v. Davis, 9 Ala. 917; Je ‘Laughlin ». Nelms, 9 Ala. 
925; Ragland v. Calhoun, 36 Ala 606; Jennings v. Moses, 
38 Ala. 402; Duke v. Cahaha Nav. Co., 16 Ala. 372; Harrell 
v. Ellsworth, 17 Ala. 576; Sprowl v. Lawrence, 53 Ala. 674; 
Lehman, Durv & Co. v. Warner, 61 Ala. 455; Hill v. State, 

1 Ala. 559; Avngv. Griffin, 6 Ala. 387; Hooper v. Scarbrough, 
- Ala. 510: Mosby's Adiv’r v. Moshy, 9 Gratt. 600; Hutche- 
son v. Priddy, 12 Gratt. 85; Cocke v. Harrison, 3 Randolph, 
494; Dabney v. Smith, 5 Leigh, 13; 1 Lomax on Ey’rs, 
p- 379, § S$ ot 53 Beale v. Hall, 0) Ga. 449: Rogers v. Haher- 
lein, 11 Cal. 120; Hull v. Neal, 27 Miss. 424; Wilson v. Dib- 
ble, 16 Fla. 782; Davis v. Shuler, 14 Fla. 488; Frye v. Aim- 
ball, 16 Mo. 9; Dwight v. Simon, 4 La. An. 490; Thomas 
v. Adams, 10 Ill. (5 a )319; Matter of Hamilton's Extate, 
34 Cal. 468; Levi v. Huggins, 14 Rich. (S. C.) 166. (7) It 
may be, that, one our statutes, the judge of probate would 
have the right to revoke, on the expiration of the term of the 
oflice of sheriff, without giving the sheriff notice. It may 
even be presumed, in a collateral ; proceeding, that the plaintiffs 
were properly and legally appointed administrators de bonis 
non; and it may be presumed that the judge of probate re- 
voked Hunter's letters of administration before he appointed 
Dunklin and Reese. But until this appointment, the presump- 
tion is, that the judge of probate never exercised his right to 
revoke, and that Hunter rightfully continued as administrator 
until that time. There is no fact showing that the probate 
court took any judicial action until that time; but, on the con- 
trary, the facts show that, in various ways, and by unequivocal 
acts, the court recognized Hunter as the rightful ‘administrator 
down to the time of the appointment of Dunklin and Reese. 
The only organ of the State whose duty it is to declare who 
was the administrator, did declare Hunter to be the adminis- 
trator, after the expiration of the term of the sheriff's office, 
down to the time of the a )pointment of the plaintiffs as admin- 
istrators de bonis non. What right, then, did the purchasers 
have to dispute the authority of Hunter to still exercise the 
powers and duties of administrator, before any judicial action 
was taken, declaring that he had ceased to be the rightful ad- 
ministrator? (8) It will be observed that the estate of Cowling 
was decreed to be insolvent on the application of Hunter, while 
he was sheriff. There is no dispute or controversy about the 
validity of this decree, or of its effect. The creditors of the 
insolvent estate made no selection of an administrator, as they 


had a right to do, and no one was appointed ; but Hunter con- 
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tinned to act as administrator, and was recognized as adminis- 
trator by the court. In such case no new “appointment was 
necessary, nor was there any necessity for an order of the court 
continuing Hunter as administrator.. The presumption is that 
he was continued by a proper order.—Clay v. Gurley, 62 Ala. 
14. If, then, it be conceded that the sheriff, to whom has been 
committed a solvent estate for administration, would cease to 
be administrator at the expiration of his office as sheriff; yet, 
a different rule would apply, when the estate is declared insol- 
vent, and the ereditors make no selection of an administrator, 
and the administrator in chief is continued by the court as the 
administrator of the insolvent estate. 


Crorrox, Hersert & Cruampers, contra.—(1) Section 2000 
of the Rev. Code, 1867, the statute in foree when Hunter was 
appointed administrator of the estate of Josiah W. Cowling, 
provides for the appointment . a general administrator of the 
county. Section 2001 of same Code provides: “Jn case there 
is no general administrator, and no other fit person will admin- 
ister, the court may commit administration to the sheriff or 
coroner of the county.” At the time the administration was 
committed to Hunter, there was a general administrator of 
Lowndes county, who continued in oftice until 1875. This be- 
ing the fact, was the order committing the administration to 
Hunter, as sheriff, void? It has been repeatedly held, and can 
not, and ought not now to be questioned, that the constitution con- 
fers on the probate court original, general and unlimited juris- 
diction of the grant of administration, creating it, as to that 
matter, a court of general jurisdiction. Its orders, therefore, 
as to the grant of administration, are, when collaterally assailed, 
protected by the presumption extended to the judgments of all 
courts of general jurisdiction; and it is not necessary for the 
record to affirmatively show the ascertainment of the jurisdie- 
tional facts. This presumption, however, when the record is 
silent as to the ascertainment of the jurisdictional facts, and 
their ascertainment is implied from the mere exercise of juris- 
diction, is not conclusive. When the record shows aftirmatively 
that the court in fact ascertained the existence of the jurisdic- 
tional facts, this ascertainment is ves adjudicata, and can not 
be controverted on a collateral attack, although those facts did not 
exist. But where the record is silent as to the ascertainment 
of those facts, then they “will be conclusively presumed to 
have been ascertained, wnless the record affirmatively discloses 
the contrary.— Burnett v. Nesmith, 62 Ala. 261, The probate 
court has general jurisdiction of the grant of administration de 
bonis non. There is no distinction between the character of 
the jurisdiction which it exercises over the appointment of ad- 
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ministrators in chief and of administrators de bonis non.— Ram- 
bo v. Wyatt, 32 Ala. 363. Whilst, therefore, it has been 
held that it is essential to the validity of a grant of administra- 
tion de bonis non, that the preceding administration should have 
become vacant by the resignation, death, or removal of the 
former administrator, it has also been held that it is not ueces- 
sary that the record of the grant of administration de bonis non, 
when involved in a collateral proceeding, should aftirmatively 
show such vacancy. But the order granting letters of admin- 
istration de bonis non is not conclusive evidence of the jurisdic- 
tion of the court in the particular case. If, in point of fact, 
there was no vacancy in the administration when the order was 
made, the appointment will be held vod, even in a collateral 
proceeding.— Gray's Adu’r v. Cruise, 36 Ala. 559, and anu- 
thorities there cited. The jurisdiction of committing an ad- 
ministration to the sheriff, and of grant of administration de 
bonis non, is of the same character; and the order committing 
an administration to the sheriff is not conclusive evidence of the 
jurisdiction of the court. If, in point of fact, there was a gen- 
eral administrator when the order was made, it will be held 
void, even in a collateral proceeding. Another consideration in 
support of this conclusion is, that when a court of general ju- 
risdiction has a special authority conferred on it by statute, it is, 
quoad hoc, an inferior or limited court.—Gunn v. Howell, 27 
Ala. 663, and authorities there cited; Foster v. Glazener, 27 
Ala. 391; Wyatt's Adw’r v. Rambo, 29 Ala. 510. The power 
of the probate court to commit an administration to the sheriff, 
as sheriff, thereby making the sureties on his official bond liable 
for the administration of the estate so committed to him, is a 
special authority conferred by statute upon a court of general 
jurisdiction after grant of administration ; and, therefore, guoad 
hoe, its jurisdiction is limited. (2) It was further contended in 
an elaborate argument, that Hunter’s administration closed at 
the expiration of his term of office as sheriff; and the following 
statutes and authorities were cited and discussed on this point: 
Laws of Ala. p. 196, § 17; 7d. pp. 2038, 205, § 15; Clay’s Dig. 
$ 10; Code of 1852, § 1681, 1690; Code, 1876, § 2376; Avng v. 
Griffin, 6 Ala. 387; Saltonstall v. Riley, 28 Ala. 164; Pag- 
land v. Calhoun, 36 Ala. 606; Payne v. Thompson, 48 Ala. 
535; Lambo v. Wyatt, 32 Ala. 363; Farrow v. Bragg, 30 Ala. 
261; Bondurant v. Buford, 1 Ala. 359; Plowman v. Hen- 
derson, 59 Ala. 559; Governor v. Pearce, 31 Ala. 465; Cuth- 
bert v. Huggins, 21 Ala. 349; Morgan v. Ramsey, 15 Ala. 190; 
McCollum v. Hubbert, 13 Ala. 289; Bondurant v. Thompson, 
15, Ala. 202; Levi v. Higgins, 14 Rich. 166. (3) The cases 
in this State, cited by counsel for appellants, are not 
decisions upon the right of the person filling the office 
VoL. LXXI. 
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of sheriff, to whom an administration has been committed in 
virtue of such office, to continue to exercise the powers of ad- 
ministrator after the expiration of his official term, but are de- 
cisions as to the remedies against the sheriff, as administrator ex 
officio, and the sureties on his official bond. The distinction is 
between aurnorrry and vemedy. And the various cases from 
Virginia, Georgia, Mississippi, Florida, and California, cited by 
them, are upon statutes unlike ours in this, that there is no de- 
claration, that the administration attaches to the office ; and they 
are, therefore, inapplicable. Besides, these decisions were in re- 
spect to the liabilities of the officer and his sureties, in which it 
was not necessary to decide when the administration ceased. 
(4) Some stress is placed upon the recognition and treatment, 
by the probate court, of Hunter as administrator after the ex- 
piration of his official term. Such recognition, of itself, can 
not operate as a grant of administration. Both the acts of 
Hunter and the recognition by the court, concurring, can not, 
proprio vigore, operate as such grant, any more than if he had 
never been appointed administrator. Ilis acts under such re 
cognition might estop him from denying tliat he was adminis- 
trator, but they can have no other effect. ¢ ‘ounsel hg sight of 
the difference between a grant and an estoppel. (5) It is,  how- 
ever, further contended, that a different rule ‘alien when the 
estate is declared insolvent, and the creditors make no selection 
of an administrator, and the administrator in chief is continued 
by the court as the administrator of the insolvent estate. But 
the estate was declared insolvent upon Hunter's report, e¢ghteen 
months before the expiration of his official term. He was never 
required to appear and make a settlement, as provided by law 
in such cases, and the time never occurred when the creditors 
were authorized to select. The law having terminated his ad- 
ninistration, the insolvency proceedings could not continue it 
in foree. (6) After the expiration of his official term as sher- 
iff, Ilunter could not be regarded as an administrator de facto. 
Hooper v. Scarbrough, 57 Ala. 510. ° 


BRICKELL, C. J.—The jurisdiction of the court of probate 
to order and decree the sale of lands descended or devised, for the 
payment of the debts of the ancestor or testator, or to make equal 
distribution to and among heirs or devisees, is derived from 
statute. Before it can be affirmed that jurisdiction exists, the 
record of the proceedings of the court must show attirmatively 
that a proper application, an application showing the necessity 
for the sale, has been preferred by the proper party. The only 
party having capacity to prefer the application is the personal 
representative. W hen, by the proper party, the application 
is preferred, stating or averring the facts which authorize the 
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court to exercise jurisdiction, by operation of law jurisdiction 
is acquired; and if jurisdiction is acquired, irregularities, or 
even actual errors may intervene, without affecting the validity 
of the proceedings when drawn in question collaterally. The 
court is presumed to have adjudged every fact and question es- 
sential to the validity of the order or decree. Within its juris- 
diction and duty rests the decision of every question occurring 
in the eanse, and whether the decision be correct or erroneous, 
it is binding on every other court, until reversed by a court of 
appellate jurisdiction, upon a direct proceeding for its reversal. 

he court of probate, in decreeing the sale of the lands in 
controversy, adjudged, and was bound to adjudge, that the pe- 
titioner, Ilunter, was the administrator of the intestate, Cow- 
ling; that the personal estate of the intestate was insufficient 
for the payment of his debts, and for that purpose there was a 
consequent necessity to sell the lands.—//orentine v. Barton, 
2 Wall. 210; Grignon v. Astor, 2 How. 319. 

The fact that Hunter was, as he averred, the administrator 
of the intestate, that he was the proper party to make the ap- 
plication for the sale, is as immediately involved, adjudged, and 
finally adjudged, in the decree of sale, as is the fact of the in- 
sufticiency of the personal estate for the payment of debts. 
The one fact is not more open to evidence and controversy, 
when the proceedings are assailed collaterally, than is the 
other. If in either aspect the decree is opened, the facts again 
litigated, the finality and conclusiveness of the decree are im- 
paired, and all security in performing it is destroyed. Upon 
this ground [ am, therefore, of opinion, that in this case there 
van be no inquiry whether Hunter was, or not, administrator, 
when he filed the application and obtained the decree for the 
sale of the lands. 

There was a grant of administration to Hunter, as sheriff, 
and its validity is now drawn in question, because at the time 
of the grant there was a general administrator of the county. 
The statutes manifestly contemplate that the court of probate, 
in committing administrations, shall prefer the general adminis- 
trator to the sheriff or coroner. And it is irregular to appoint 
the sheriff or coroner, while there is a general administrator ea- 
pable of acting, unless in the particular case there may be facts 
and cireumstances which would -render it improper to commit 
the administration to him. The irregularity may render the 
grant subject to revocation, voidable, but not void.— Burnett 
v. Nesmith, 62 Ala, 261; Burke v. Mutch, 66 Ala. 568. 

The jurisdiction of the court of probate to grant administra- 
tions is derived from the constitution, is general and unlimited ; 
and when its sentences are drawn in question collaterally, they 
“= protected by the presumption extended to the judgments 
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and decrees of all courts of general jurisdiction.—Coltart v. 
Alen, 40 Ala. 155; Russell v. Erwin, 41 Ala. 292; Curtis v. 
Williams, 33 Ala. 570. 

The statutory system subjecting lands descended or devised 
to administration, rendering them liable to the payment of 
the debts of the ancestor or testator, conferring upon the per- 
sonal representative authority to rent them, or to intercept the 
descent, or the taking effect of the devise, by obtaining from 
the court of probate a decree to-sell them for the payment of 
debts, or to make equitable distribution to and among the heirs 
or devisees, has long been construed as vesting in the personal 
representative the right and capacity to maintain all necessary 
suits to recover possession of them—/PA/lips v. Gray, 1 Ala. 
226; Masterson v. Gerard, 10 Ala. 60; Long v. McDougald, 

23 Ala. 413; Golding v. Golding, 24 Ala. 1 122; Russell v. Lr- 
win, 1 Ala. 292 

In Long v. Me ‘Dougald, supra, the court held the represen- 
tative of an insolvent estate was not entitled to maintain eject- 
ment to recover the possession of the lands of the intestate or 
testator. The decision induced the enactment of the statute, 
now embraced in the Code, conferring on the representative of 
an insolvent estate the capacity and right to maintain any ae- 
tion for the recovery of lands, which could be maintained 
if the estate were solvent.—Code of 1876, § 2588. The effect 
of the statutory system, and the result of the decisions, is, that 
the personal represent itive, because of the authority over the 
lands with which he is clothed, is entitled to maintain any ac- 
tion for the recovery of lands, which the heir or devisee can 
by the common law maintain. The right of the heir or devisee 
yields to the right of the personal representative when he elects 
to assert it.— Zurver v. Smith, 38 Ala. 135. 

The bill of exceptions shows directly and aftirmatively that 
Tunter, as administrator, made sale of the lands upon terms 
different from the terms prescribed in the decree of sale; that 
he reported the sale to the court of probate, and it was con- 
firmed. Subsequently, the purchase-noney was paid to him, 
amd he executed a conveyance to the purchaser. The contirma- 
tion of the sale may have purged the irregularity of a sale upon 
terms different from the terms prescribed in the decree. That 
question we do not now consider. But Hunter made no report 
to the court of probate of the fact that the purchase-money 
had been paid; nor was any application made to the court for 
an order directing a conveyance to the purchaser; nor did the 
eourt order such conveyance. The present statutes, conforming 
substantially to the pre-existing statutes, require the personal 
representative making sale of lands, under an order or decree 
of the court of probate, to report the sale to the court for con- 
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tirmation. If the sale is confirmed, then, upon the application 
of the purchaser, or of the personal representative, showing the 
payment of the whole of the purchase-money, the court is re- 
quired to order the personal representative, or such other per- 
son as the court may appoint, to make to the purchaser a con- 
veyance “of all right, title and interest which the deceased had 
in the lands at the time of his death.”—Code of 1876, § 2468. 

The title of lands is never in abeyance ; and it is self-evident 
the statutes intend that the title shall remain in the heirs or 
devisees, to whom it passed by operation of law, until by a con- 
veyance, executed under the order of the court, it is divested, 
and vested in the purchaser. Without the order of the court 
to execute the conveyance, the personal representative has no 
authority to execute a conveyance which will pass the title. 
The court is the vendor, not the personal representative, and 
may in its discretion appoint some other person than the rep- 
resentative to execute the conveyance.—//utton v. Williams, 
35 Ala. 503. It is settled by a long line of decisions in this 
court that under a sale of lands made in pursuance of an order 
or decree of the court of probate, the title of the heirs or de- 
visees is not divested until a conveyance is executed by the or- 
der of the court. A conveyance executed without such order, 
in a court of law, is wholly inoperative.—Lightfoot v. Doe, 1 
Ala. 475; Cummings v. McCullough, 5 Ala. 324; Perkins v. 
Winter, 7 Ala. 854; Wallace v. Hall, 19 Ala. 367; Bonner v. 
Greenlee, 6 Ala. 411; Doe v. Hardy, 52 Ala. 291. 

The title of the lands remaining in the heirs, the appellees, 
if the personal representatives of the intestate, were entitled 
to maintain this action. The administration committed to Hun- 
ter was committed to him in his capacity of sheriff; in the words 
of the statute, it was “attached to the office.” The grant of 
administration to the appellees was made near ten years after 
the expiration of Hunter’s term of office as sheriff by constitu- 
tional limitation. The question is whether, with the expira- 
tion of his term of oftice as sheriff, the grant of administration 
to him in the capacity of sheriff expired ? 

The first statute authorizing the grant of administration to 
sheriffs or coroners was enacted in 1821, and provided that if, 
within three months after the death of any person, no one 
should have qualified as executor or administrator, or if an ad- 
ministration had become vacant, the judge having jurisdiction 
could commit the administration to the sheriff or coroner of the 
county, and unless the judge otherwise ordered, no other oath, 
bond or security was necessary, than the oath of office already 
taken and the bond already given. The official bond became 
a security for the performance of the duties and trusts of the 
administration.—Laws of Ala. 196, § 17. An amendatory act 
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was passed December 24th, 1822, taking effect from and after 
January 4th, 1823, declaring the statute was to be strictly con- 
strued so as to attach the administration to the oftice of sheriff 
or coroner, and not to the person.— Laws of Ala. 205,§ 15. The 
administration was subject to be revoked at any time, on the 
application of the executor, or of any of the kindred or cred- 
itors of the decedent, and the executor, or an administrator, 
permitted to qualify. These statutes remained of force until 
the Code of 1852 was adopted and became operative.—Clay’s 
Digest, 222, $10. That Code authorized the appointment of 
a general administrator in each county, to take charge of the 
estates of deceased persons, or to act as special administrators 
in those cases in which the persons entitled would not admin- 
ister, and no other person was appointed by the court.—Code of 
1852, $ 1680. It was also provided that, “in case there is no 
general administrator, and no other fit person will administer, 
the court may commit administration to the sheriff or coroner 
of the county.” It was further provided that, “when the 
sheriff or coroner is appointed administrator, the administration 
attaches to the oftice, and the official oath and bond of such offi- 
eer are the secur'ty for his faithful administration.” These 
statutes are now embodied in the Code of 1876, forming sec- 
tions 2362, 2363 and 2372. 

The original and the present purpose of these statutes is, to 
avoid vacancies in the administration of estates, from which 
injury would result to creditors, and to legatees or heirs, or the 
next of kin, having the ultimate and beneficial interest in the 
assets subject to administration. The existence of an adminis- 
tration under the authority of law and the appropriate tribunal, 
should not rest in the mere choice or discretion of the execu- 
tors nominated by the will, or of the next of kin, or of lega- 
tees, or of creditors having a preferred right to it; or depend 
upon the fact that for the administration a fit person applies to 
the court. Therefore, the statutes have empowered the court 
to appoint a general administrator for the county, who by the 
acceptance of the appointment is bound to accept the adminis- 
tration of all estates committed to him; or if such an adminis- 
trator is not appointed, or has ceased to act, or there is in the 
particular instance impropriety in his appointment, may devolve 
the administration upon the sheriff or the coroner, who are 
bound to its acceptance and the discharge of its duties and 
trusts, as to the performance of any other duty which may be 
by law imposed upon him. 

The office of sheriff does not owe its origin to legislation, nor 
derive existence from the common law. For it all our consti- 
tutions have made express provision, defining with precision 
and exactness the duration of the official term, and, with the 
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exception of a slight change in the present constitution, render- 
ing the sheriff ineligible to serve either as principal or deputy 
for two suecessive terms. The duties and the authority of the 
office are of legislative creation, or drawn from the common 
law. And of much of the administrative or executive power 
belonging to the oftice at common law the sheriff is divested, 
not by express legislation, but by the transfer of such power to 
other offices and officers, or because its exercise would be incon- 
sistent with our institutions. The constitution establishing the 
office of sheriff, defining precisely the duration of the official 
term, legislative power may be plenary to prescribe the scope 
and extent of official duty, but it is incompetent to extend or 
abridge the term of office as fixed by constitutional limitation. 
Cooley on Con. Lim. 76, and notes. All statutes prescribing 
the official duties of sheriffs are to be read and construed in 
connection with the constitutional limitation of the term of 
office, and can not admit of a construction, without infringing 
the constitution, which would extend the duty or authority of 
the sheriff beyond that term. If it were possible, under the 
act of 1821, that a grant of administration to a sheriff was ca- 
pable of a construction that would have extended his duty or 
authority beyond the constitutional term of office, or of a con- 
struction that it was a grant to the individual filling the office 
of sheriff, and designating him as sheriff was mere descriptio 
persone, the legislative intention to avoid and repudiate such 
construction is clearly manifested by the act of 1822, declaring 
the act of 1821 was to be strictly construed, not in any and 
every respect, but in a specified and particularized respect, 
which is clearly expressed—“ so as to attach the administration 
to the office of sheriff or coroner, and not to the person.” In 
no other respect, for no other purpose, was the act of 1821 
modified, changed or amended. Engrafting upon the act of 
1821 this particular provision, that the grant of administration 
was attached to the oftice of sheriff or coroner, excluding all 
idea that it was attached to the person, was the whole office 
and purpose of the act of 1822. The statute was thereby har- 
monized in words (and all possibility of any other construction 
excluded) with the constitution and with its policy, prohibiting 
the sheriff from serving for two successive terms, and this was 
the legislative intention. The administration, when committed 
to the sheriff, is an official duty. For the faithful performance 
of its trusts, the oath of office and the official bond are the se- 
curity. Now, if authority and duty as administrator were by 
legislation extended beyond the constitutional term of office, 
where is the inhibition upon legislative power to extend official 
authority and duty, as to other statutory duties imposed, or stat- 
utory authority conferred, beyond that time? For what length 
VoL. LXXI. 
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of time can such duty and authority be continued? Of what 
value, or, in view of our legislation, how limited in operation is 
the mandatory provision of the constitution, of full foree when 
Ilunter’s term of office as sheriff commenced and expired, that 
for two successive terms a sheriff should not serve as principal 
or deputy ? 

The legislative intention that the grant of administration 
should attach to the office, continue with it, and expire with it, 
seems to us plain, and incapable of any just, reasonable doubt. 
The history of the statutes, to which we have referred, indi- 
cates it clearly. The express declaration that the grant should 
attach to the office, is the equivalent of a declaration that it 
shall not survive the office. The grant is the appurtenant of 
the office, and when by constitutional limitation the term of 
ottice expires, there is not in it a capacity to survive that to 
which it was attached, that of which it'was the appurtenant, the 
mere appendage. 

The statute, as embodied in the Code, is changed in phrase- 
ology, words are omitted which were found in the former stat- 
ute ; but there is no indication of a legislative intent to change 
or to modify the former statute—certainly not to vary the effect 
of the administration committed to the sheriff or coroner. No 
rule of statutory construction rests upon better reasoning than 
that, in the revision of statutes, alteration of phraseology, the 
omission or addition of words, will not necessarily change the 
operation or construction of former statutes. The language of 
the statute as revised, or the legislative intent to change the 
former statute, must be clear before it can be pronounced that 
there is a change of such statute in construction and operation. 
Sedgwick, Stat. & Con. Law, 428; Goodell v. Jackson, 20 (N. 
Y.) John. 722; Zheriat v. Hart, 2 Will, 380; Conger v. Barker, 
11 Ohio St. 1. ° 

It may well have been supposed by the legislature, that as 
there was an express declaration the administration should at- 
tach to the office of sheriff or coroner, it was not necessary 
the words of the former statute, “and not the person,” should 
be continued. These words were employed originally merely 
in the abundance of legislative caution. The expression that 
the “administration should attach to the oftice,” of itself, ex- 
cluded an attachment to the person. We can not doubt that 
a grant of administration to a sheriff does not endure beyond 
his official term, that by operation of law it expired with the 
term. Such was the opinion expressed by the court in Rag- 
land v. Calhoun, 36 Ala. 606. It may be, the case did not 
necessarily require the question to be decided ; but the expres- 
siou of opinion was positive, was not hasty, and the result, man- 
ifestly, of deliberation. The authorities in other States, sup- 
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posed to reach a different conclusion, to which we have been 
referred, will be found to depend upon statutory provisions es- 
sentially different from our statutes. 

It is lastly urged, that though the grant of administration to 
Hunter may have expired with his term of office, the court of 
probate could not grant a second administration until there was 
a revocation of the former grant. This is supposed to be the 
effect of the statute declaring that “letters testamentary, or of 
administration, and letters appointing a special administrator, 
or to any general administrator, sheriff or coroner, granted by 
any probate court having jurisdiction, are conclusive evidence 
of the authority of the person to whom they are granted from 
the date thereof until the same are revoked,” ete.—Code of 1876, 

2376. By the common law all letters testamentary, or of ad- 
decal d granted by the tribunal having jurisdiction, and 
the nature of the administration, whether it. be temporary or 
limited, original or de bonis non, is unimportant, were, within 
the sovereignty from which they emanated, conclusive evidence 
of the authority of the person to whom they were granted.—1 
Greenl. Ev. § 550. Of course, when revoked, they « ceased to 
exist, and were not evidence for any purpose, unless it was 
of their former existence. Like many other sections of the 
Code, this section is merely affirmatory and declaratory of the 
common law. It is not capable of a construction which would 
extend the authority of an executor or administrator beyond 
the time appointed by law for its expiration, if there was not 
the vain act of entering a judicial declaration of its revocation. 
Things existing are often subject to revocation. A power to 
an agent or attorney may be revoked. But if by its own terms 
the power had expired—if the period appointed for its exercise 
had terminated, it could not be revoked or recalled. The revo- 
cation to which the statute refers is a revocation in pursuance 
of other statutes with which it is connected, and all of which 
are to be construed in pari materia; a revocation of letters of 
administration, or letters testamentary, which were of force, and 
which would remain of force, if not revoked. It can have no 
reference to letters expiring by their own terms, and by opera- 
tion of law. The administration was vacant when the letters 
were granted to the appellees; and upon the undisputed facts 
of the ease, their right of recovery is apparent. There was no 
error in the charge given by the Cireuit Court, or in the refusal 
of the charge requested. 


Affirmed. 
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Alabama Great Southern Railroad Co. 
Little. 


Action against Common Carrier jor Failure to deliver Goods 
delivered to it for Transpor tation. 


1. Common law liability of common carriers; measure of.—By the com- 
mon law a common carrier is absolutely liable for the satety of goods en- 
trusted to him for transportation, and is responsible for injuries or losses 
which can not be directly traced ‘‘ to the act of God, or of the public en- 
emy, or of the party complaining ;’’ and for goods which he fails to deliver, 
the measure of his liability is the value ot the goods at the place of de- 
livery, at the time when they ought to have been delivered. 

2. Same; to what extent may be limited by special contract.—It is now 
well settled that a common carrier may, by special contract, limit or qual- 
ify his liability as an insurer, or his common law liability, that is, his 
liability for losses occurring by unavoidable accidents, not within the ex- 
ception of ** the act of God, or of the public enemy, or the fault of the 
party complaining,’’ not only touching the risks or accidents for which 
he is answerable, but also as to the amount of damages for which he will 
be liable in the event of loss or injury, when the purpose appears to se- 
cure a reasonable and just proportion between his liability and his com- 
pensation. 

3. Liability of common carrier; when he can not limit or qualify. 
But public policy and every consideration of right and justice forbid that 
a common ¢arrier should be allowed to stipulate for exemption from, or 
limitation of his liability for losses or injuries occurring through the want 
of his own skill or diligence, or that of the servants or agents he may 
employ, or through his or their willful default or tort. 

4. Same.—Where a common carrier stipulated in a bill of lading, giv- 
en for alcohol delivered to it for shipment, that, “in consideration of 
rates inserted, it is agreed that, in case of loss or damage, the same shall 
be adjusted at a valuation of tw enty dollars per barrel,’ * he is liable, in 
the event of a loss not occurring from the want of ordinary sare, skill or 
diligence, only for the amount expressed; but if the loss resulted from a 
want of ordinary - care, skill or diligence, he is liable for the full value of the 
goods, as for exemption from this ‘liability he has not stipulated, and the 
law will not tolerate that he should stipulate. 

5. Bill of lading executed by common carrier; when a special contract. 
A bill of lading given by a common carrier, on the delivery of goods to 
him for transportation, and accepted by the shipper or consignor with 
knowledge of its contents, or with the opportunity of acquiring knowl- 
edge thereof, if he is reasonably prudent, limiting the extraordinay lia- 
bility of the carrier, is deemed and regarded as a special contract. 

6. Liability of common carrier; presumption of negligence.—Where 
goods are lost or damaged, while in the custody of a common carrier un- 
der a special contract, and he gives no account or explanation of the loss 
or injury, a presumption of negligence follows, rendering him liable. 


Appreat from jg ag” Cireuit Court. 
Tried before Hon. Wa. S. Mupp. 
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This was a suit by James Little against the Alabama Great 
Southern Railroad Company, a corporation operating a railroad, 
to recover damages for defendant’s failure to deliver a barrel 
of alcohol, received by it as a common carrier, to be delivered 
to — at defendant’s depot at Tuscaloosa. 

Jn the trial “ plaintiff introduced evidence tending to show 
that R. Macready and Co. had shipped to him a certain barrel 
of aleohol, purchased of them, which the Cincinnati Southern 
Railway Company received in the city of Cincinnati, Ohio, as 
a common carrier, for delivery to the plaintiff at the Tuscaloosa 
depot on the line of defendant’s railroad, near the city of Tus- 
caloosa, Alabama. Plaintiff also proved that said barrel of al- 
cohol was worth $104, and that it was delivered to, and received 
by defendant, as a common carrier, in the city of Chattanooga, 
Tennessee, and that said barrel of alcohol had never been de- 
livered to the plaintiff.” The bill of lading was read in evi- 
dence, and a copy thereof is made an exhibit to the bill of ex- 
ceptions. The terms of the bill of lading, and the other facts 
disclosed by the evidence, necessary to an understanding of the 
points decided by the court, are sufficiently stated in the opin- 
ion; the point of contention being the proper construction and 
the effect of a special contract contained in the bill of lading, 
limiting the defendant’s liability. 

The Cireuit Court, having in its general charge instructed 
the jury that the special contract, if made in consideration of a 
reduction in the rate of freight, was reasonable, “further 
charged the jury as follows: That if they believed from the 
evidence, that the barrel of aleohol had been delivered to de- 
fendant, as a common carrier, for transportation to the Tusca- 
loosa depot, and that it had never been delivered to plaintiff, 
then the burden of proof was on the defendant to show aftirm- 
atively, that it was not guilty of negligence in the loss of said 
barrel of alcohol.” To this charge the defendant excepted. 
The defendant then asked the court in writing to charge the 
jury as follows: “That the act which will deprive a carrier of 
the benefit of a contract for a limited liability, fairly made, must 
be an affirmative act of wrong-doing, not merely ordinary neg- 
lect in the course of the bailment. It need not necessarily be 
intentional wrong-doing, but the mere omission of ordinary 
care, in the safe-keeping and carriage of the goods, is not the 
misfeasance which will deprive the railroad company of the ben- 
efit of the limitations of the contract.” This po the court 
refused to give, and the defendant excepted. The trial resulted 
in a verdict and judgment for the plaintiff for the full value of 
the alcohol. 

The rulings of the Circuit Court above noted are here as- 
signed as error. 

OL. LXXI. 
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Woop & Woop and §. F. Rice, for appellant. cited Penn. R. 
Co v. Henderson, 51 Pa. St. 315; 8 Penn. St. 479; 16 7b. 67; 
30 Tb. 242; 32 Jb. 414; 53 Jb. 140; 63 7b. 14; 24.N. Y.196; 
26 Barb. 641; 25 N. Y. 445; 1 Kern. 485; 7b. 192; 17 Wall. 
370; Steele v. Townsend, 37 Ala. 252; 16 Penn. St. 67; 6 How. 
(U. 8.) 384; 12 How. (U. S.) 280; 30 Penn. St. 242; 55 Jd. 
140; 29 Barb. 602; 24 N. Y. 181; 49 N. Y. 263; 42 Mo. 88; 
32 Md. 333; 17 Mich. 57; 42 Ill. 89; 11 Wall. 129; 18 N.Y. 
543. Magnin v. Dinsmore, 70 N. Y. 410; 8S. C. 26 Amer. 
Rep. 610; 43 N. Y. 123; 


J. M. Martin, contra, cited S. & N. R. R. Co. v. Henlein, 
52 Ala. 606; Magnin v. Dinsmore, 70 N. Y. 410; 8S. C. 26 
Amer. Rep. 608; ork Co. v. Central R. R. Co. 3 Wall. 107; 
Lawson’s Con. of Carriers, pp. 158, 159, 435; Orndorff v. Ad- 
ams Ex. Co.,3 Bush. 194; Airby v. Adams Ex. Co. 2 Mo. 
369; ll. Cent. R. R. Co. v. Morrison, 19 Ill. 136; Steinweg 
v. Erie R. Co. 438 N. Y. 123; S. C. 3 Amer. Rep. 673. 


BRICKELL, C. J.—By the common law a common carrier 
is absolutely liable for the safety of goods entrusted to him for 
tranportation; he is responsible for all injuries or losses, which, 
in the language of the books, can not be directly “ traced to the 
act of God, or of the public enemy, or of the party complain- 
ing.”—1 Smith’s Lead. Cases (7th Amer. Ed.),411. For goods 
which he fails to deliver, the measure of his liability is the 
value of the goods at the place of delivery, at the tine at which 
they ought to have been delivered.—Angell on Carriers, § 482. 
Proof that goods entrusted to him for transportation and deliv- 
ery have not been delivered, a reasonable time for transporta- 
tion and delivery having passed, is prima facie evidence of a 
loss by his fault or negligence, and sufficient to charge him with 
their value.—/. @W. P. R. R. Co. v. Moore, 51 Ala. 394; 
S. & NV. R. R. Co. v. Henlein, 52. Ala. 606; Angell on Carri- 
ers, § 202. 

The liability of a common carrier is sometimes said to be of 
a dual nature; the one, a liability for losses by his own negli- 
gence or omission of duty, or that of his servants or agents, 
which is the liability of an ordinary paid agent or bailee; the 
other, a liability for losses by mistake or accident without any 
fault on his part; for losses occurring by unavoidable accidents, 
not within the exception of “the act of God, or of the public 
enemy, or the fault of the party complaining,” which is of the 
nature of the liability of an insurer, having its origin and foun- 
dation in the policy of the common law.—Davidson v. Gra- 
ham, 2 Ohio St. 131. Whatever doubts may at one time have 
been entertained, it is now well settled, that by special contract 
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the carrier may limit or qualify the liability resting on him as 
an insurer, or his common law liability, as it is most often ex- 
pressed.—WSteele v. Townsend, 37 Ala. 247; M1. & O. R. R. Co. 
v. Hopkins, 41 Ala. 486; M. & O. R. R. Co. v. Farboe, Ib. 
644; S. ad NV. PR. R. Co. v. Henlein, supra. The limitation of 
liability may extend, not only to the risks or accidents for which 
the carrier will be answerable, but to the amount of damages 
for which he is liable in the event of loss or injury, when the 
purpose appears to secure a just and reasonable proportion be- 
tween the amount for which he is liable and the freight which 
he is to receive.—S. &. WV. FP. PR. Co. v. Henlein, supra; 8. C. 
56 Ala. 368. In the limitation of liability, the carrier can not, 
in any event, stipulate for more than an exemption from the 
extraordinary liability the common law imposes; the liability 
extending beyond that of ordinary paid agents, servants, or bail- 
ees, denominated the liability of an znsurer. Public policy, 
and every consideration of right and justice forbid that he 
should be allowed to stipulate for exemption from liability for 
losses or injuries occurring through the want of his own skill 
or diligence, or that of the servants or agents he may employ, 
or through his own or their willful default or tort.—Steele v. 
Townsend, supra; M. & O. R. R. Co. v. Hopkins, supra; M. 
& O. R. R. Co. v. Jarboe, supra; 8. & N. R. R. Co. v. Hen- 
lein, supra; R. R. Co. v. Lockwood, 17 Wall. 357; NV. 7. Steam 
Nav. Co. v. Merchants’ Bank, 6 How. 344. A bill of lading 
given by the carrier, on the delivery to him of goods for trans- 
portation, and accepted by the shipper or consignor with knowl- 
edge of its contents, or if he is reasonably prudent, with the 
opportunity of acquiring knowledge, limiting the extraordinary 
liability of the carrier, is deemed and regarded as a special con- 
tract.—WSteele v. Townsend, supra. 

In the present case, the bill of lading, given on the receipt for 
the goods which have never been delivered, on its face stipu- 
lates, “that, in consideration of rates inserted, it is agreed that, 
in case of loss or damage, the same shall be adjusted at a valu- 
ation of twenty dollars per barrel.” The bill of lading carefully 
stipulates for the exemption of the carrier issuing it, if the 
freight was delivered to a connecting line for transportation to 
its destination ; and there are several of its stipulations that might 
provoke remark, as to the care with which the carrier receiving 
the goods was seeking to absolve itself and its associates in 
transportation from all liability. We confine ourselves to the 
ease before us. The shipment was of a single barrel of alcohol, 
and its delivery in good order to the appellant, a connecting line 
with the carrier issuing the bill of lading, for transportation to a 
station on the appellant’s line of road, is an undisputed fact. The 
fact is also undisputed, that a reasonable time for transporta- 

VoL. LXXxI. 
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tion and delivery having passed, on demand, the barrel was not 
delivered to the consignee, nor was any explanation given for 
the failure to deliver. There was no pretense of its loss by ac- 
cident of theft, nor that any cause intervened which absolved 
the appellant from the duty of delivery, if it had been a gratu- 
itous bailee. 

The aftirmative instruction given by the Cireuit Court rec- 
ognizes the reasonableness of the limitation as to the amount of 
damages for which the carrier or its associate in transportation 
was liable in the event of loss, if it was made in consideration 
of reduced freight ; but aftirms that if there was delivery to the ap- 
pellant, and a failure to deliver at the point of destination, the 
burden of proof was on the appellant to acquit itself of negli- 
gence because of the failure to deliver. The general rule, ap- 
plicable to all bailees of goods, chargeable with losses or inju- 
ries occurring from negligence, is, that if upon demand made, 
they fail to deliver, and do not account for the failure, negli- 
gence will be imputed, and the burden of proving a loss with- 
out the want of ordinary care is devolved upon them.—<Sea/s v- 
Edinondson, ante, p. 509. When the risks or accidents for 
which a common carrier is liable are limited by a special con- 
tract, the burden of proof rests on the carrier to show, not only 
that the cause of the loss was within the terms of the limita- 
tion, but also that, on his own part, there was no negligence. 
“The correct view,” said R. W. Waker, J., in Steele v. Town- 
send, supra, * is, that the loss is not brought within the excep- 
tion, unless it appears to have occurred without negligence on 
the part of the carrier; and, as it is for the carrier to bring him- 
self within the exception, he must make at least a prima facie 
showing that the injury was not caused by his neglect.” In 2 
Greenleaf’s Evidence, $ 219, it is said: “In all cases of loss by 
a common earrier, the burden of proof is on him to show that 
the loss was occasioned by the act of God or by public enemies. 
And if the acceptance of the goods was special, the burden of 
proof is still on the carrier to show, not only that the cause of 
the loss was within the terms of the exception, but also that 
there was, on his part, no negligence or want of due care.” 
The carrier can not stipulate for an absolute, unqualified ex- 
emption from all liability, nor can he stipulate that he will an- 
swer, in any and all events, only for a sum less than the 
value of the goods, because, in consideration of reduced rates of 
freight, the shipper may assent to it. For immunity from lia- 
bility for his own frauds no bailee can stipulate; “for no man 
shall contract to be safely dishonest.”-—Story on Bailments, § 32. 
This is the rule as to bailees who do not exercise public employ- 
ments, who are not bound to the duty of serving all who may 
require their services, who may select their own customers, and 
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by contract determine and fix the terms and conditions upon 
which services will be rendered. A common carrier exercises 
a public employment, is bound to the duty of receiving and 
carrying for reasonable rates all goods offered for transportation. 
Story on Bailments, § 508. Standing in this relation, no con- 
tract can be made by him, which will relieve him from liability 
for the want of the care and diligence which is exacted of other 
paid bailees. Limitations or restrictions upon their liability are 
taken most strongly against them, and, however general the terms 
in which they are expressed, are not so construed as to relieve 
them from liability, if they do not exercise ordinary care, skill 
and diligence—the care and diligence prudent men in similar 
circumstances usually exercise in the management of their own 
business.— Hooper v. Wells, 27 Cal. 11. Conceding full effect 
to the limitation found in this bill of lading, the carrier, in the 
event of a loss not occurring from the want of ordinary care, 
skill and diligence, would be liable only for the amount ex- 
pressed. That is the extent of the liability as an insurer. But 
for the want of ordinary care, skill and diligence, from which 
a loss results, he is liable for the value of the goods, as would 
be any other paid bailee or agent, and for exemption from this 
liability he has not stipulated, and the law will not tolerate that 
he should stipulate. Whe presumption that the goods were lost 
from his want of diligence, is more favorable than any. other 
which can reasonably be indulged. The delivery of the alco- 
hol to him in good condition for safe transportation is un- 
disputed, and for a failure to deliver at the point of destina- 
tion no excuse or explanation is offered. If a bailee, having 
possession, the care and control of goods, will not or can not 
account for a refusal or failure to deliver, the presumption is 
not violent that he has been negligent, if he has not wrongfully 
converted, or wrongfully retains them. The better authorities, 
we are of opinion, maintain that when goods are lost or dam- 
aged, while in the custody of the carrier under a special con- 
tract, and he gives no account or explanation of the loss or in- 
jury, a presumption of negligence follows of course, for which 

e is liable-—/Furnham v. C. & A. R. R. Co., 55 Penn. St. 53; 
Am. Express Co. v. Sands, Ib. 140. 

The charge requested was extracted almost literally from the 
closing sentence of the court in Magnin v. Dinsmore, 70 N.Y. 
410, (S. C. 26 Am. Rep. 608). The case belongs to that class 
of cases in the New York courts, reviewed in (atlroad Com- 
pany v. Lockwood, 17 Wall. 357, which holds that common 
carriers may stipulate for exemption from liability for the neg- 
ligence of themselves or their servants. That rule has not 
prevailed in this court; on the contrary, we have adhered to 


the doctrine, that a contract by which a carrier undertakes to 
VoL. LxxI. 
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limit his common law responsibility, can not be “ee to 
relieve him from losses or damages resulting from his negli- 
gence. ; ae 

We find no error in the rulings of the Circuit Court, and its 
judgment is affirmed. 























INDEX. 


ACCOUNT. 


1. Account stated; presumption of correctness.—If an account is ren- 
dered to a debtor, and he admits its correctness, or retaining it, he 
makes no objection thereto within a reasonable time, he will be 
bound by it as an account stated, his silence, in the latter event, 
being an implied admission of its correctness; and if he only ob- 
jects to one item, this is an admission of the correctness of the 
other items of the account. Burns v. Campbell, 271. 


ACTION. 


1. Action for damages to personal property; possession sufficient title 
against trespasser.—Possession of personal property, carrying with 
it a presumption of ownership which is not disputable by a tres- 
passer who does not connect himself with the legal title, will sup- 
port an action in tort for damages done thereto by such tres- 
passer. Ala. Gt. Sou. R. R. Co. v. Jones, 487. 

2. Same; plaintiff’s right to bring suit not affected by possession of serv- 
ant.—In such action, the plaintiff relying on possession for title, 
the fact that the personal property was in the custody of an over- 
seer or servant of the plaintiff, who did not assert any interest in 
it, or possession of it, as distinguishable from the plaintiff’s pos- 
session, does not affect the plaintiff's right to maintain the suit. 
Th. 487. 

3. When money, the proceeds of the sale of mortgaged chattels, can not 
be recovered by transferee of mortgage against party receiving it from 
mortgagee.—R. having executed a mortgage to M. & T. upona 
crop to be grown by him ona designated place, to secure advances 
obtained by him from them, M. & T., after having the mortgage 
duly recorded, transferred and assigned it to R. & W. After the 
assignment, and without notice thereof, R. delivered two bales of 
the crop conveyed by the mortgage to M. & T., and M. shipped it 
in his own name to warehousemen in the city of Montgomery for 
sale. The cotton having been sold, M. purchased of J. & Bro., 
merchants in said city, a bill of goods, giving them in payment an 
order on the warehousemen for $134.73, expressing that it was the 
proceeds of three bales of cotton. This order was paid, on pre- 
sentation, to J. & Bro., $98.20 thereof being proceeds of the sale of 
the two bales of cotton which R. had delivered to M. & T.; J. & 
Bro. having at the time no notice that the cotton did not belong to 
M., or of the manner in which he obtained it, or of the assignment 
of the mortgage. J/eld, in an action of assumpsit brought by R. & 
W. against J. & Bro. to recover the proceeds of the sale of the two 
bales of cotton paid to them by the warehousemen, that the de- 
fendants had the right to presume that the money paid to them 
belonged to M., and, having received it without knowledge, in 
good faith, and upon a valuable consideration, they were entitled 
to retain it; and the plaintiffs could not recover. Rice & Wilson v. 
Jones & Bro., 551. F 











2. Trespass by agent ; ratification by principal.—To hok 





INDEX. 


ADVERSE POSSESSION. 


1. What necessary to avoid deed to land.—To avoid a deed to land on 


the ground that the land was in the adverse possession of another 
at the time the deed was executed, there must be an actual ad- 
verse holding under claim of right. Eureka Co. v. Edwards, 248. 

What necessary to avoid deed made by one out of possession.—While 

* to avoid a deed to land executed by one out of possession, it is 
enough, if there be one in adverse possession, exercising acts of 
ownership, and claiming to be rightfully in possession, with or 
without color of title, such adverse possession, to have this effect, 
must be actual, not constructive; and it must be marked by acts 
of dominion, such as the erection of houses, making valuable im- 
provements, clearing lands, claiming ownership, or, by some other 
act, evidencing that the possession is under claim of right. Bern- 
stein v. Humes, 260. 


3. Same; when possession under claim of right.—Putting a tenant in 


ossession, who erects a house thereon, and continues to occupy 
for a series of years, is, unexplained, a possession under claim of 
right. Ib. 260. 


4. Same; what is actual possession and its effect as notice.—Actual pos- 


session is an open, patent fact, which furnishes evidence of its own 
existence; and it is notice to all men contracting in reference to the 
property thus possessed, and is equivalent to actual notice of 
title, legal or equitable, or of the claim under which such pos- 
session is held. Jb. 260. 


5. Actual adverse possession; what notice sufficient to avoid deed by one 


out of possession.—In order to avoid a deed executed by one out of 
possession on the ground of an actual adverse possession by an 
another under claim of right, actual notice of such adverse holding 
is not required, but the notice implied from possession is sufficient. 
Tb. 260. 


AGENCY. 


1. Principal ratifying trespass by agent after suit brought, can not be 


made defendant.—Ii an agent, acting in the name, and for the ben- 
efit of his principal, commits a trespass de bonis asportatis, which 
imposes a civil, and not a criminal liability upon the agent, the 
principal may, when fully informed of the tortious nature of the 
act, adopt and ratify it; and such ratification, for many purposes, 
will relate back to the date of the unauthorized act, so as to consti- 
tute the principal a trespasser ab initio, ordinarily binding him to 
the same extent and imposing on him the same civil responsibili- 
ties as if he had wisiaaliy authorized it; but this doctrine of rela- 
tion, being a mere legal fiction, and allowed only for the advance- 
ment of right and justice, can not be so applied as to authorize the 
— to be made a party defendant by amendment to a suit 

rought against the agent for such trespass, and commenced prior 
to his ratification of the agent’s act. Burns v. Campbell, 271. 

{ the principal 
responsible for damages resulting from a trespass de bonis asporta- 
tis, which is not indictable, on the ground of a subsequent ratifica- 
tion by him of the agent’s wrongful act, it must appear that he 
ratified such act with a full knowledge of its tortious character; 
and the mere appropriation of the fruits of the trespass, without 
such knowledge, is not sufficient. Jb. 271. 


3. Principal and agent ; ratification by principal of agent’s act.—Where 
} g J q { pat of ag 


the relation of agency exists, and the principal derives a benefit 
from an act done by the agent beyond the scope of the agency, he 
will be held to have ratified such unauthorized act by acquiescence, 
if, after being fully informed of what has been done, he fails to ex- 
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press his dissatisfaction within a reasonable time; but where fhe 
relation of agency does not exist when the act is done, but the act 
is that of a mere volunteer awaiting ratification, the silence of the 
principal will not be so readily construed into a ratification, except, 
perhaps, in cases where it might operate to the prejudice of inno- 
cent parties. Jb. 271. 

Same; declarations by principal to agent, verbal acts and competent. 
The declarations of the principal, when first informed of the seiz- 
ure of the goods by his agent, ordering them to be returned to the 
plaintiff, and his message to his acting agent, instructing him to 
have nothing more to do with the goods, are in the nature of verbal 
acts, tending to show a repudiation of the agent’s act, and are 
competent evidence for the principal in a suit against him and the 
agent for trespass growing out of such seizure. Ib. 271. 

Same ; ratification by principal of agent’s trespass.—If the principal, 
in good faith, and by suitable acts and declarations, repudiated the 
seizure of goods made by his agent under, and in execution of a 
power of sale contained in a mortgage executed by the plaintiff to 
the principal, the law would not make it incumbent on him to ac- 
ied interfere to compel restoration of the goods to the plaintiff, 
unless they had come into his custody, or under his control. His 
failure, however, to counsel restoration, or to re-assert control over 
the mortgage under which the seizure was made, if satisfactorily 
proved, may be looked to by the jury, as tending to prove acqui- 
escence. Jb. 271, 

Same.—In all cases of trespass by an agent, for which the principal 
is sought to be held liable on the ground of a subsequent ratifica- 
tion by him of the agent’s act, the law requires, with good reason, 
‘substantial proof of the ratification.”” Jb. 271. 

Same ; malice of agent as affecting damages against principal.—The 
rule is, that where several defendants are sued in tort for dam- 
ages, the malice or other evil motive of one can not be matter of 
aggravation, or ground of vindictive damages against the other; 
and hence, principals are not generally held liable for such dam- 
ages by reason of the evil motive of the agent, unless the act of 
the agent was fully ratified with a knowledge of its malicious, ag- 
gravating, or grossly negligent character; or these matters of ag- 
gravation were probably consequent on the doing of the wrongful 
act ordered by the principal; or unless the agent was employed 
with a knowledge of his incompetency. Jb. 271. 

Evidence ; when letter by agent is admissible in action of trespass 
against principal and agent.—In an action of trespass against prin- 
cipal and agent, for the seizure by the agent of plaintiff’s goods, a 
letter written by the agent two days before the seizure, directed to 
the plaintiff, and received by him in due course of mail, and en- 
dorsements made on the envelope by the agent, evincing an un- 
friendly feeling towards the plaintiff, are relevant and competent, 
on proof of handwriting, as tending to show malice or an evil mo- 
tive on the part of the agent, which may have entered into, or given 
color to the transaction. Jb. 271. 

Trespass against principal and agent ; when evidence of malice inad- 
missible.—In trespass against principal and agent, founded on the 
seizure by the agent of goods of the plaintiff under a mortgage to 
the principal, where it is sought to charge the latter by reason of a 
subsequent ratification of the agent’s act, the fact that the princi- 
pal commenced a criminal prosecution against the plaintiff about 
the time of the seizure, is not competent evidence for the — 
in the absence of all evidence tending to show the principal’s origi- 
nal participation in the agent’s act, or that he originally authorized 
it, although such fact may tend to show malice against the plain- 
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tiff on the part of the principal. In such case, the prosecution is 
not a part of, or connected with the transaction alleged to have 
been ratified, and the malice, standing alone, is not competent to 
authorize the inference, that the principal conferred an original or 


” 


previous authority upon the agent to make the seizure. Jb. 271. 


10. Ratification by principal of agent’s trespass ; admissibility of evidence. 


ll. 


In an action of trespass by a mortgagor against a mortgagee, found- 
ed on the unauthorized wrongful seizure and asportation of the 
mortgaged property by the defendant’s agent, a letter written by 
the plaintiff to the defendant, and delivered to him, giving an ac- 
count of the manner in which the property was seized and carried 
away, and demanding its return, is competent evidence for the 
plaintiff for the purpose of proving a ratification by the defendant 
of his agent’s act, when it is shown that the letter contained a cor- 
rect version of the alleged trespass, and its contents are presump- 
tively shown to have been known to the defendant. But the letter 
itself should be produced, or a proper predicate laid for secondary 
evidence of its contents. Street v. Sinclair, 110. 
When lessee not the agent of the lessov.—Where a lessee is authorized, 
by the terms of the lease, to erect improvements on the rented 

wremises on his own credit and at his own expense, which are to 
- me the property of the lessor at the termination of the lease, 
the value thereof to be paid by him in money, or be deducted from 
rent then due, this does not constitute the lessee the agent of the 
lessor for the erection of such improvements, nor does it impose 
on the lessor the duty or obligation to pay therefor. Rothe v. Bel- 
lingrath, 55. 


12. Instructions by principal to agent to buy farm products ; presumption 


in reference to; act and declaration of agent as evidence against 
principal.—Where an agent is instructed to buy for his principal 
farm products, trading in which between sunset and sunrise is pro- 
hibited, the law presumes, in the absence of proof to the contrary, 
that the instructions were to buy at a time not prohibited by the 
statute; and hence, on the trial of the principal, indicted for the 
act of the agent in buying at a time covered by the statutory pro- 
hibition, the fact of the purchase, and the declaration of the agent 
at the time it was made, that he was buying for the defendant, are 
inadmissible against him, ‘‘without bringing home to him the crim- 
inal design of the agent.’’ Russell rv. State, 348. 


See Common Carrier, 11-14. 
HvusBaNnD AND WIFE. 


AMENDMENTS. 


1. Only limitation upon right of, stated.—The only limitations upon the 


right of a plaintiff in a civil action at law to amend the complaint, 
at any time before the cause is finally submitted to the jury and 
they have retired, are, that the form of action must not be 
changed, there must not be an entire change of parties, and there 
can not be the substitution or introduction of an entirely new 
cause of action. Mahan v. Smitherman, 563. 


2. When common counts may be added to special count in assumpsit. 


The common counts may be added by amendment to a special 

count in asswmpsit, when they are not intended to introduce a new 

cause of action, but merely as declaring on the cause of action de- 

clared on in the special count, only varying the form of the de- 

oo" liability, and when a necessity therefor is disclosed. 
. 563. 


3. When common counts can not be added.—But if the common counts 


are intended to represent distinct and separate causes of action 
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from that declared on in the special count, their introduction by 
amendment would be the substitution or introduction of a new, 
distinct, independent cause of action, and would not be allowable. 
Ib. 563. 

4. Same.—The refusal of the primary court to allow an amendment of 
a complaint declaring on a promissory note, by adding the common 
counts, is free from error, when there is nothing in the record to 
authorize the presumption that the common counts were not in- 
tended to present a different cause of action from that declared on 
in the original complaint. Jb. 563. 

5. Amendment by adding parties defendant; when not allowed.—The 
statute authorizing an amendment of the complaint, by striking 
out or adding parties plaintiff or defendant (Code, § 3156), can not 
be construed so as to authorize the addition of parties defendant, 
who were not liable to be sued when the action was commenced, 
although they may have afterwards rendered themselves liable 
to the same action. Burns v. Campbell, 271. 


See AGENcyY, 1. 


APPEAL. 


See Error ann APPEAL. 
ASSAULT AND BATTERY. 
See CriminaL Law. 
TRESPASS. 
ASSIGNMENT, GENERAL. 


1. When fraudulent deed of trust can not be declared a general assign- 
ment.—A deed of trust, made with the intent to hinder, delay or 
defraud the grantor’s creditors, can not be upheld and declared a 
general assignment, at the suit of creditors not secured thereby 
against other unsecured creditors who have caused attachments to 
be levied on the property conveyed by the deed, or who have at- 
tacked the deed for fraud. Com’! Bank of Selma v. Brewer, 574. 


ATTACHMENT. 


1. Authority to issue must be specially conferred.—Attachments are ex- 
traordinary process, unknown to the common law, not issuing out 
of a court, not pertaining to the exercise of the ordinary powers 
and jurisdiction of a court; and no one has the power to issue 
them, unless he is thereunto specially authorized. Vann & Waugh 
v. Adams, Thorne & Co., 475. 

2. Attachments returnable to circuit or city courts; notaries public, with 
jurisdiction of justices of the peace, have no power to issue.—No- 
taries public appointed by the Governor to “‘ have and exercise 
the same jurisdiction as justices of the peace,’’ have no power or 
authority to issue original attachments, returnable to the city or 
circuit courts; and hence, such attachment, thus issued, is void. 
Ib. 475. 

3. A personal proceeding.—A suit commenced by attachment is not a 
proceeding in rem, but is personal against the defendant; and the 
judgment therein authorized is not merely one of condemnation of 
the property attached, but is personal and general, as in a suit 
commenced by summons and complaint. Betancourt v. Eberlin, 
Adm’r, 461. 

4. Notice essential to judicial proceedings operating upon parties per- 
sonall,.—While notice is an essential clement of all judicial pro- 
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ceedings which are to operate upon parties personally, and can 
not be dispensed with by legislative enactment, such notice need 
not be personal ; it is enough, if it is fairly and reasonably proba- 
ble that the notice prescribed by the legislature will apprise the 
party proceeded against of the pendency of the suit, and of the 
consequent necessity for his appearance to make defense, if he is 
unwilling to submit to judgment. Jb. 461. 

Statutes authorizing judgments in attachment suits without personal 
notice valid.—Hence, the statutes of this State, as they formerly 
existed, authorizing personal judgments against defendants in 
suits commenced by attachment, without other notice than the 
levy of the attachment on the property or effects of the defendant 
gave, were consistent with the constitution; and judgments ren- 
dered therein, as between citizens of, and as to property found in, 
this State, were of the same force and effect, when drawn in ques- 
tion collaterally, as if they had been rendered on personal service. 
Ib. 461. 

Levy of attachment by service of garnishment; effect of; irregularities 
in garnishment can not affect validity of judgment.—In attachment 
jurisdiction may be acquired by service of garnishment on de- 
fendant’s debtor, which will be as full and complete as could have 
been acquired by a levy of the attachment on real estate, or on 
visible, tangible chattels, capable of manual seizure ; and the gar- 
nishment being merely incidental and auxiliary to the attachment, 
errors intervening therein can not affect the validity of the judg- 
ment rendered against the defendant. Jb. 461. 

Complaint in attachment suit; evidence of filing.—While the endorse- 
ment of the fact of filing a complaint in an attachment suit by the 
clerk is conclusive evidence that it was filed, at any time after 
jndgment, it is not, either before or after judgment, the exclusive 
evidence of that fact; but when the complaint is found with the 
original file of the papers in the cause, from which it must be 
transcribed when the final record is made up, forming part of it, 
and there is no countervailing proof, the fact of filing is satisfac- 
torily shown. Jb. 461. 

Attachment by landlord against tenant; when may be levied on crop 
of under-tenant.—An attachment sued out by a landlord for the 
recovery of rent, the mandate of which runs merely against the 
crops of the tenant in chief, authorizes a levy of the writ, not only 
on the crops of the tenant in chief, but also on the crops raised on 
the rented premises by an under-tenant. Agee v. Mayer Bros., 88. 

Notary public with justice’s jurisdiction; power to issue attachments 
returnable befcre himself.—A notary publie with the jurisdiction of 
a justice of the peace has authority to issue an attachment return- 
able before himself for the collection of a demand within a 
justice’s jurisdiction. Rice & Wilson v. Watts, 593. 


ATTORNEY-AT-LAW. 


See AvuDITOR. 


AUDITOR. 


1. 


Books and documents of public office; right of inspection.—While 
the books and documents of a public office are the property of the 
public, and are preserved for public uses and purposes, it is not 
the unqualified right of every citizen to denne access to, and in- 
spection of them; but, to entitle one to an inspection of such books 
and documents, other than judicial records, he must show that he 
has an interest therein, and desires an inspection thereof for a le- 
gitimate purpose. Brewer v. Watson, 299. 
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2. Same; what is; right of attorney to inspect.—The book kept by the 
Auditor of the State, in obedience to the r requirement of the stat- 
ute, for the purpose of entering the accounts of tax collectors with 
the State, isa public record; and an attorney-at-law, employed 
by an ex-tax collector to represent him on a settlement of his ac- 
counts with the Auditor, has an interest which entitles him to an 
inspection of the accounts of his client as entered in such book. 
Tb. 299. 

3. Same; when Auditor may demand evidence of attorney’s authority. 
But the Auditor may demand of the attorney satisfactory evidence 
of his authority to represent the tax collector, and may, if he fail or 
refuse to furnish it, decline to allow an inspection of the accounts 
by him. In such case, the presumption of authority obtaining 
in courts, arising from the attorney’s license, and from the fact 
that he is an officer of court, can not be claimed. Jb. 299. 

When witness can not testify to his belief.—In an action against the 
Auditor by an attorney, to recover damages alleged to have been 
suffered by the attorney on account of the Auditor’s refusal to al- 
low him to inspect the records in the latter’s office, in which were 
kept the accounts between the State-and certain tax collectors rep- 
resented by the attorney, it is not permissible for either the defend- 
ant or his clerk to testify to the belief either may have had as to 
plaintiff's employment, or as to his authority to represent the tax 
collectors. If such belief were a material fact in the case, it is an 
inference to be drawn by the jury from the circumstances which 
may be in evidence. Jb. 299. 

>. Inspection of public documents in Auditor’s office; when right to not 
forfeited.—The inspection of public documents can not be denied 
merely on the ground that the party applying for ithas been guilty 
of some past impropriety of conduct as to matters to which some 
documents may refer, nor because it is apprehended that the in- 
formation obtained will be employed in litigation with the State ; 
and hence, in an action by an attorney, founded on the Auditor’s 
refusal to allow him to inspect the accounts of tax collectors whom 
he represented, as entered on books in_the Auditor’s office, the 

fact that the attorney had previously availed himself of his knowl- 
edge of the contents of the books in the office, however derived, 
to interfere with negotiations the Auditor was conducting with 
others, can not deprive his clients, or him as their representative, 
of the right to examine into their accounts. Jb. 299. 

3. Same; when reason for refusal to allow inspection, adinissible to nega- 
tire malice.—Although such fact may not have been relevant as es- 
tablishing a justification of the refusal, yet, the complaint averring 
that the refusal was malicious and with the intent to injure the 
plaintiff, it was admissible for the purpose of rebuttingor negativ- 
ing malice, it having a fair and reasonable tendency to show that 
the defendant acted from a good motive andin good faith. Jb. 299. 

When information on which a party acts admissible in evidence.—In 
such case, information of the attorney’s interference with the Au- 
ditor’s negotiations for settlements with others than the attorney’s 

clients, although derived from correspondence or verbal communi- 

cation with such other parties, is competent evidence for the Au- 
ditor; as the specific fact to be shown was not the truth of the in- 
formation, but the fact of its communication to the Auditor, and 
that he acted upon it in denying the attorney access to the books 

of his office. Jb. 299. 

. Good faith in action for exemplary damages; effect of. —The good faith 
of the Auditor, in such case, in refusing the inspection may relieve 
him from the imputation of malice, and acquit him of liability for 
vindictive or exemplary damages; but it can not relieve him of li- 
ability for actual or compensatory damages. Jb. 
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WAREHOUSEMAN. 


BANKRUPTCY. 


» 


» 
”. 


Effect of, on bankrupt’s property.—A bankrupt, by the adjudication of 
vankruptey, becomes incapable of enforcing, in his own name, any 
property rights which belonged to him at the time of the adjudica- 
tion; but upon the appointment of an assignee by the bankrupt 
court, and the execution and delivery of an assignment to him, all 
the property rights of the bankrupt, except such as were specially 
excepted from the operation of the bankrupt act, vest in the as- 
signee, with the exclusive right to sue for the same. Gayle rv. Ran- 
dall, 469, 

E fect of, on hushand’s right to sue for rents of lands belonging to the 
wife's stautory separate estate-—While rents of lands belonging to 
the wife, as her statutory separate estate, and received by the hus- 
band during coverture, are held by him in trust, and are not affeet- 
ed by his bankruptey ; vet, the death of the wife, intestate, term- 
inating the trust, and ¢ creating, under the statute, a new right in 
the husband, rents of such lands, accruing thereafter, become the 
absolute property of the husband, and the right to collect them 
passes to his assignee in bankruptey. 7h, 469. 

Right of hanukrupt to eremption of personal property can not he as- 
serted in State court.—A claim of exemption to personal property 
by a bankrupt must be asserted in the court of bankruptey; and 
if not asserted and allowed by that court, it can not be afterwards 
asserted in a State court. Jb. 469. 


BANKS. 


BILL ¢ 
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See Nationat Banks. 
MF EXCEPTIONS. 


Mandamus; as a re medy in refe rence to.—If it be conceded that man- 
damus is an appropriate remedy to compel the judge of an infe- 
rior court to insert in a bill of exceptions a statement which he has 
stricken therefrom as untrue in point of fact, or as immaterial, or 
as inappropriate, the truth of such statement, and a necessity for 
its introduction into the bill must be affirmatively shown, before 
it can be pronounced that there is a legal right to its insertion. Er 
parte Huckabee, 427. 

Refusal of pri nary court to charge as reque sted: when may he revised. 
The refusal of the primary court to charge as requested, can and 
will be revised, on proper exception, if it is shown by the bill of 
exceptions that the instructions were not abstract, or that they 
were not addressed to the sufficiency of the evidence ; and this can 
be shown without a recital of all the evidence which may have 
been introduced on the trial. 76. 42 
Mandamus; when will not lie to compel cirenit judge to insert clause 
in bill of exceptions stricken out by hon.—Where exceptions were re- 
served to the refusal by the court of instructions to the jury, re- 
quested by the excepting party, and the judge of the circuit court 
struck from the bill of exceptions, as prepared and presented to 
him, the words, ‘‘ this being all the evidence in the case,’’ an ap- 
plication for a mandamus to compel the judge to insert in the bill 
the words so stricken out, which fails to show that the bill of ex- 
ceptions, without these words, does not show that the instructions 
were not abstract, or that the insertion of the words is necessary 
to show that the ‘instructions were not abstract, fails to show a 
right to the insertion, and will be denied. Jb. 427. 
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BONDS. 


See JusTIceE OF THE PEACE. 


BURGLARY. 


See Criminau Law. 
CARRYING CONCEALED WEAPON. 

See Criminat Law. 
CHANCERY. 


1. Bill by minority of stockholders against corporation and directors. 
A bill filed by a minority of the stockholders in a private corpora- 
tion against the corporation and a majority of the directors, seek- 
ing to hold them accountable for a mismanagement of the cor- 
porate trusts, charging the directors with a combination and for- 
mation of a ring for their own private profit at the expense of the 
other stockholders, and with acts of wrong-doing and mismanage- 
ment, none of which are u/tra vires, but containing no averment 
that the corporate effects are imperiled by the insolvency of the 
parties, or that any request has been made known, soliciting the 
use of the corporate name in bringing suit against the offending 
directors, or that any attempt has been made to obtain a meeting 
of the stockholders tor the purpose of obtaining redress of the al- 
leged greivances,—is without equity. Merchants & Planters Line 
rv. Waguner, 581. 

2. When regularity of incorporation can not be questioned.—On such 
bill. no inquiry can be made as to irregularities in the organiza- 
tion of the defendant corporation, organized under the general 
law, for the purpose of showing that, by reason of a failure to take 
some of the preliminary steps required by the statute, there was 
no proper incorporation. J, 587. 

3. Bill hy stockholders against corporation; when not multifarious.—A 
bill tiled by a minority of the stockholders of a private corpora- 
tion, seeking a dissolution of the corporation, and a settlement of 
its affairs, is not multifarious, because the complainants are not en- 
titled to joint or co-extensive relief. They are entitled to relief of 
the same kind; and, in taking the account, complete adjustment 
should be made among all the parties, plaintiff and defendant. 
Th, 581. 

4. Bill by married woman out of possession, to have cancelled conveyance 
of her statutory separate estate; when contains equity.—Where a 
married woman joined her husband in the execution of a deed of 
trust conveying lands belonging to her, as her statutory separate 
estate, to secure her husband’s debt, and afterwards, under an 
agreement of compromise and settlement of the debt and the as- 
serted liability of the lands for the payment thereof, she and her 
husband executed an absolute col reciting the agreement of 
compromise and settlement, and conveying to the creditor a por- 
tion of the lands covered by the deed of trust, and the evidence of 
the debt was given up to the husband, and the deed of trust can- 
celled; and afterwards the creditor sold and conveyed the lands 
conveyed by the last deed to another, who took possession, claim- 
ing title under the deed,—held, that the wife could maintain a bill 
in equity against the creditor and purchaser from him, to have the 
deed, executed by herself and husband under the agreement of 
compromise and settlement, cancelled, although she was out of, 
and the purchaser in possession of the lands. (Boyleston v. Far- 
rior, 64 Ala. 564, re-atfirmed and followed.) Ryall v. Prince, 66. 

5. Same; rents can not be recovered.—In such suit rents can not be re- 
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covered by the wife, as they are payable under the statute to the 
husband. (BricKELL, C. J., dissenting.) Ib. 66. 

Administration of estates; jurisdiction of court of equity.—Before the 
jurisdiction of the court of probate to settle an olminiswation, and 
to make division and distribution, has been put in exercise, de- 
visees or heirs, legatees or distributees may, without assigning an 
special cause, resort to a court of equity for a settlement of the m 
ministration, the payment of legacies, the distribution of personal 
assets, and the division of lands devised or descended. Bragg, 
Adm’r v. Beers, 151, 

Sale of lands for partition; when court of equity will take jurisdiction. 

While a court of equity, in the absence of a statute conferring the 
jurisdiction, will not decree a sale of lands held and owned jointly 
»y adults without the consent of all of them, on a bill filed for that 
purpose alone; yet, when the court takes jurisdiction of a de- 
cedent’s estate, and to effect a final settlement, distribution and 
partition, a sale of lands is necessary. it will order the sale in all 
‘ases in which, under like circumstances, the court of probate 
would have had jurisdiction to order it. Jb. 1517, 

Bill in equity; necessary parties.—To a bill filed by a devisee and 
legatee for a settlement of his testator’s estate, a sale of the lands 
devised for partition, and distribution of personal assets, mort- 
gagees of the undivided interests of other devisees in the lands are 
necessary parties. Jb. 151, 

Bill by administrator against parties who have converted personal 
assets of estate; when without equity.—An administrator has a plain 
and adequate remedy at law against parties who have taken, re- 
ceived or interferred with moneys a other personal assets be- 
longing to his intestate’s estate; and hence, a bill filed by an ad- 
ministrator against such parties, seeking to charge them as exe- 
cutors de son tort, or as trustees in invitum, is without equity. 
Abernathy, Adm’rv. Bankhead, 190, 

Same; when can not be maintained to prevent multiplicity of suits. 
The jurisdiction of a court of equity can not be maintained in such 
‘ase on the ground of preventing a multiplicity of suits, where 
only three persons participated in the wrong complained of, and 
only three suits at law are necessary to an enforcement of com- 
ylainant’s rights. Jb. 190. 

Exemption in favor of widow ; power of probate court to determine con- 
test in reference to.—The powers of the probate court are fully ade- 
quate for the settlement of a contest or dispute between a personal 
representative of a decedent’s estate and his widow as to exemp- 
tions of personal property claimed by her; and a court of equity 
will not take jurisdiction in such case, unless some particular 
reasons for its intervention are shown. Jb. 190, 

When trust in favor of the wife will be established in lands purchased 
by, and conveyed to the husband; protection to bona fide purchaser. 
A court of equity will establish a trust in favor of a married 
woman in lands purchased by the husband with moneys belong- 
ing to her statutory separate estate, and conveyed to him, when 
the facts, out of Which the trust arises, are averred with distinct- 
ness and precision, and, if denied or not admitted, are shown by 
clear, full and convincing evidence; but against such a trust a 
mortgagee of the husband, who stands in the position of a bona 
fide purchaser for value, and without notice of the wife’s equity, is 
entitled to protection. Mobile Life Ins. Co. v. Randall, 220. 

When a mortgagee is a purchaser for value.—A creditor, who accepts 
from his debtor a note payable at twelve months, for a debt past 
due, thereby releasing parties who were sureties on the debt, and 
also takes a mortgage on land to secure the note, is a purchaser 
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for value, and, as such, is entitled to protection against a trust in 
favor of the debtor’s wife, resulting from the fact that the land was 
purchased with moneys belonging to her as her statutory separate 
estate, of which the creditor had no notice. Jb. 220. 

Conveyance of lands void for actual fraud; grantee chargeable with 
rents.—In cases of actual fraud a fraudulent grantee must be con- 
sidered as a trustee of the rents and profits, as well as of the cor- 
pus, of the property conveyed, and as holding them in the right, 
and for the benefit of attacking creditors ; and hence, where a con- 
veyance of land has been declared void for actual fraud, on bill 
filed by creditors of the grantor, the grantee is chargeable with 
rents. (Marshall v. Croom, 60 Ala. 121, overruled on this point.) 
Kitchell, Adm’r v. Jackson, 556. 

Same; from what time rents to be estimated.—But the rents or profits 
is such case should only be allowed from the service of the sum- 
mons on the grantee, as that, strictly speaking, is the true time of 
the demand on him therefor. Jb. 536. 

Costs in chancery; taxing of, discretionary.—In equity the taxing of 
costs is a matter within the wise and just discretion of the chan- 
cellor, and is not revisable in this court. Jb. 556. 


17. Bill in equity by sureties on administrator’s bond to enjoin collection 


of decrees in probate court, and to establish equitable set-offs ; when 
without equity; necessary parties defendant ; misjoinder of parties 
complainant.—On the death of M., intestate, his widow and an- 
other qualified as administrators of his estate by executing, with 
sureties, a joint bond. Afterwards the widow died intestate, with- 
out making settlement of her administration; and after her death 
the surviving administrator executed, with sureties, an additional 
bond, and thereafter made a final settlement of his administration, 
on which decrees were rendered against him in favor of the wid- 
ow’s administrator and in favor of the guardian of J. and F., who 
were the only heirs of M. and also of the widow, each for one-third 
of the balance ascertained to be due from him. This balance re- 
sulted from a derastarit committed during the joint administration. 
The decree in favor of the widow’s administrator was paid to him, 
and by him distributed equally between J. and F. After the ren- 
dition of these decrees F. died intestate, free from debt, and leav- 
ing J. as her only heir. No executions having been issued on the 
decrees within twelve months from the date of their rendition, J. 
and the personal representative of F. separately moved to revive ; 
and thereupon the decree in favor of J. was revived only for a small 
balance, the court crediting it with $1,000, as paid by the adminis- 
trator of M. by the conveyance of land to the common guardian of 
J. and F.; but, on appeal to this court, the order of the Probate 
Court was reversed, this court holding that only one-half of said 
amount should be credited on J.’s decree, and that the balance 
should have been credited on the decree in favor of F. The decree 
in favor of F. was revived for its full amount, less $100, paid there- 
on; but, after return of execution against M.’s administrator ‘‘ no 
property found,” an execution was issued against the sureties on 
both bonds for the full amount of the decree. Held, on a bill filed 
by the sureties on both bonds to enjoin the proceedings in the Pro- 
bate Court, to have said decrees credited with the $100, and also 
with the $1,000 paid thereon, and to have an account stated of the 
amount of the derastarit committed by the widow during said joint 
administration, and such amount set off against said decrees, 

1. That if the complainants were not concluded by the failure 
of the administrator of M. to.set up the defense of payment, they 
had a plain and adequate remedy by supersedeas in the Probate 
Court, and for this reason their bill is without equity. 
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2. That if such a bill could be maintained, the personal repre- 
sentative of M.’s widow would be a necessary party.—Larkin v. 
Mason, 227. 

18. Construction of Contract.—S. & H., being seized and possessed of a 
tract of land, entered into a contract with B., by which they agreed 
to sell to B. the said tract of land, and to convey the same to him 
on payment of the purchase-money; B. agreeing to pay a stated 
amount in cash, to give his promissory notes for the balance, pay- 
able respectively on the first days of January, 1877, 1878 and 1879, 
and to execute to S. & H. a mortgage on the crops of cotton to be 
grown by him on said land during the years 1877, 1878 and 1879, as 
security for the payment of said notes, and to ship all of said crops 
of cotton to them, to be by them sold and the proceeds applied to 
the extinguishment of such of said notes as might be then unpaid. 
On the same day 8S. & H. executed to B. a bond, conditioned to 
convey the land upon the full payment of the purchase-money 
therefor; and B. made the cash payment, gave his notes as agreed 
on, and executed to 8S. & H. a mortgage on said cotton crops, re- 
citing that it was executed to ‘‘ more effectually secure the payment 
of said promissory notes as they respectively mature ;’’ providing 
that, upon payment of the notes at maturity, the mortgage should 
become void, and containing a power of sale on default in the pay- 
ment of the notes, or either of them, the proceeds of sale, after 
paying the expenses of the sale, to be applied to any balance that 
might be then due and unpaid on the notes. These notes B. paid 
at or before their maturity, but shipped no cotton to S. & H. 
Held, on bill tiled by B. for a specific performance of the contract 
of sale, 

1. That the contract of sale, the bond for title and the mortgage, 
having been executed on the same day, by and between the same 
parties, and relating to the same subject-matter, must be construed 
together as one and the same transaction. 

2. That the agreement to execute the mortgage and the mort- 
gage as executed were intended as additional security for the pay- 
ment of the notes, and the stipulation for the delivery of the cot- 
ton was only inserted for the purpose of making the security more 
certainly available; that the payment of the notes at maturity was 
a compliance with the agreement and a satisfaction of the mort- 
gage, and that B. was entitled to a specific performance of the con- 
tract.—Sims v. Knight, 197. 

19. Jurisdiction of courts over lands in another State.—As to lands situ- 
ate in another State, the courts of this State can exercise no juris- 
diction in rem, or affecting the res ; but if title or power affecting 
such lands was obtained by duress or fraud, upon proper aver- 
ments, a personal decree may be had, vacating such title or power ; 
or if such lands have been converted into money, or money has 
been realized from them, by one acting under a fraudulent title or 
power, he can be compelled to account, either in law or in equity, 
as the nature of the accounts, or the character of the relief may 
require. Rose v. Gibson, 35. 

20. Decree sustaining demurrer not final_—A decree which simply sus- 
tains a demurrer, without further order disposing of the cause, is 
not a final decree. Jb. 35, 

21. Parol contract for sale of lands ; rule as to proof of part performance 
to take it out of the statute of frauds.—To take a parol contract for 
the sale of lands out of the statute of frauds by part performance, 
and to obtain a specific performance thereof, the contract must be 
clearly proved, and the acts relied on as a part performance ‘‘should 
be so clear, certain and definite in their object and design, as to re- 
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fer exclusively to a complete and perfect agreement, of which they 
are a part execution.’’ Pike v. Pettus, 98. 


22. Same; when specific performance will not be decreed.—When the tes- 


23. 


24. 


DD oe 


=). 


26. 


28. 


29. 


timony in reference to the contract is so conflicting that it can not 
be said to be ‘‘clearly proved ;’’ or when the acts relied on as a 
part performance are of an equivocal nature, being such as might 
have been done with other views than in part execution of the 
agreement, a court of equity will not enforce a specific performance 
of the contract, or grant relief depending on the existence of the 
contract and its validity. Jb. 98. 

Bill to foreclose; subsequent purchaser proper party.—An_ adminis- 
trator having executed a mortgage on lands to indemnify the sure- 
ties on his official bond, reserving possession to himself until his 
liability should be judicially ascertained, a subsequent purchaser 
under execution against the administrator, prior to the settlement 
of his administration, holds in subordination to the rights of the 
sureties under the mortgage ; and one of the sureties, having paid 
the decree rendered against them and their principal on settlement 
of his administration in a court of equity, may maintain a bill to 
foreclose the mortgage against the mortgagor and the purchaser at 
execution sale, the latter having recovered possession by action at 
law against the mortgagor. Tutwiler v. Dunlap, 126. 

Bill to foreclose mortgage executed by administrator to indemnify 
surety; averment of administrator's default.—The bill in such case 
must show, by appropriate averments, that the administrator was 
in default; and averments of the filing of the bill in the adminis- 
tration suit, and of the proceedings had, and decree rendered 
therein, are insuflicient as against the purchaser, who was not a 
party to that suit. Jb. 126, 

Effect of decree as evidence. —The decree rendered in the administra- 
tion suit does not conclude the purchaser, and is competent evi- 
dence against him in the foreclosure suit merely to prove the fact 
of its rendition, and amount; it is not competent evidence, as 
against him, of the liability or default of the administrator. 
Tbh. 126. ° 

Cross-bill; when can not be maintained.—In a suit for the foreclosure 
of such mortgage, the mortgagor can not maintain a cross-bill to 
have the execution and levy under which the purchaser bought, 
declared void. Such claim is purely a legal demand between the 
mortgagor and the purchaser, a co-defendant, in which the com- 
plainant, the mortgagee, has no concern whatever, and is not the 
proper subject for a eross-bill. Jb. 126. 

Redemption of lands by mortgagor; within what time allowed.—An 
offer by a mortgagor to redeem lands sold under a power of sale 
contained in the mortgage, whether made by bill or otherwise, 
must be made within two years from the date of sale, unless the 
mortgagee was the purchaser; in that event a bill to set aside the 
sale and to redeem may be filed within a reasonable time, to be 
determined by the circumstances of each particular case. Cooper 
v. Hornsby. 62. 

Bill in equity by ereditor to set aside voluntary conveyance; when ad- 
verse possession for ten years by grantee a bar.—Adverse possession 
for ten years by a grantee in a voluntary conveyance of land, exe- 
cuted while the grantor was surety on a guardian’s bond, is, under 
the statute of limitations, a.good defense to a bill filed by an ad- 
ministrator of the deceased ward, to have the conveyance set 
aside as fraudulent, and the land subjected to the payment of the 
guardian’s liability to his ward. Snedecor, Adm’r v. Watkins, 48. 

Same.—As the purpose of the proceedings in such case is not to ob- 
tain a personal judgment on the debt or liability, or to recover the 
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land, but to have the grantee declared a trustee in invitum, it is 
immaterial that the right of the complainant to proceed against 
the surety of the guardian arose within ten years prior to the 
commencement of the suit. Jb. 48. 

30. Decree in equity rendered in vacation; when valid.—Under Rule 77 of 
Chancery Practice, as found in the Revised Code, and which is 
brought forward into the Code of 1876, as Rule 80, a decree of a 
court of equity, rendered in vacation, on 13th September, 1877, is 
valid. Hooper, Adm’r rv. Strahan, 75. 

31. Section 3036 of the Code of 1876 applicable to suits in equity.—Sec- 
tion 3036 of the Code of 1876, providing that all written instru- 
ments, the foundation of the suit, purporting to be signed by the 
defendant, ete., must be received in evidence, without proof of the 
execution, unless the execution thereof is denied by plea verified 
by affidavit, manifestly applies as well to courts of equity as to 
courts of law. Jb. 75. 

32. Defense of bona fide purchaser for value without notice, to bill to en- 
force vendor's lien; what answer must aver.—A defendant to a bill 
in equity filed to enforce a vendor’s lien, who is a sub-purchaser, 
and defends on the ground that he is a bona fide purchaser for 
value and without notice, must aver in his plea or answer clearly, 
distinctly and without equivocation, (1) that he is a purchaser from 
one in actual or constructive possession, who was seized or claimed 
to be seized of the legal title, at the same time setting out sub- 
stantially the contents of the deed of purchase, with date, consid- 
eration and parties; (2) that he purchased in good faith; (3) that 
he parted with value by paying money or other valuable thing, as- 
suming a liability, or incurring an injury, stating the nature of the 
consideration fully ; and (4) that he had no notice of complainant’s 
equity, and knew no fact calculated to put him on inquiry, either 
at the time of the purchase, or at or before the time he parted 
with the consideration. Jb. 73. 

33. Same; when answer insufficient.—Tested by the foregoing require- 
ments, the answers of defendants in this case, who were sub- 
purchasers, and claimed that they were bona fide purchasers for 
value and without notice, are held to be insufficient. Jb. 75. 

34. Allegations and proof must correspond.—In such case, proof without 
allegations will not entitle the defendants to the benefit of their 
defense. Ib. 75. 

35. Evecutory contracts of infants; may be avoided without tendering 
back what was received under the contract.—If an infant, on becom- 
ing of age, disaflirms an executory contract, the adult purchaser or 
contractor being then forced to become the actor, to have the con- 
tract performed, the quondam infant is under no conditions or 
limitations in asserting the invalidity of the contract ; the contract 
being voidable, and he making timely election to avoid by plead- 
ing his minority, his defense, if sustained by the proof, will prevail, 
without his tendering back anything he may have acquired or 
received under the contract. Lureka Co. v. Edwards, 248. 

36. Executed contracts of infants; when tender essential to relief in equity. 
But if the contract, as in this case, is executed, the rule in equity 
is different. Then the guondam infant, or any one asserting claim 
in his right, must become the actor; and coming into court in quest 
of equity, he must do, or offer to do equity, as a condition on which 
relief will be decreed him; and hence, if the money or other valu- 
able thing received by the infant be still in esse, and in the posses- 
sion of the infant or of the party seeking relief in his right, a 
bill seeking to avoid the contract need not tender, or offer to pro- 
duce or pay, as the case may be. Jb. 248. 

37. Same; when tender not required.—Where, however, as in this case, 
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the infant executed a deed to lands sold by him, and received and 
consumed the purchase-money during his infancy, a bill averring 
this fact, filed by one claiming the land under a deed executed by 
the infant, after he had attained his majority, to have the first 
deed cancelled as a cloud upon his title, need not tender back the 
purchase-money received by the infant. Jb. 248. 

38. First point decided in Martin v. Martin, 35 Ala. 560, held unsound. 

The first principle decided in Martin v. Martin, 35 Ala. 560 is not 
supported by the authorities cited, or by principle. Jb. 248. 
When notice of deed of infant, which he had disaglirmed, by a purcha- 
ser from infant after he had attained his majority, immaterial. 
Where an infant, for a valuable consideration, which he received 
and used during his minority, executed a deed to lands, and dis- 
aflirmed it, and sold and conveyed the lands to another, after he 
became of age, the disaffirmance of the first deed destroyed all the 
claim, both legal and equitable, vested in the grantee thereunder, 
and left in hiin no pretense of any equity to assert against the later 
purchaser; and hence, the fact that such purchaser had notice of 
the first deed was immaterial. Jb. 248. 

40. When notice material.—It is only when there is a prior right, legal 
or equitable, that notice, actual or constructive, becomes material 
to intercept or dominate an after acquired title. Ib. 248. 

41. Decree dismissing bill; when conclusive.—The decree of a court of 
chancery dismissing absolutely and unconditionally a bill filed by 
two heirs against the administrator of their intestate’s estate, seek- 
ing to compel him to make a settlement and distribution of the es- 
tate, rendered on the hearing, on pleadings and proof, is an adju- 
dication of the merits of the cause against them, and constitutes a 
bar to a subsequent bill filed by the survivor of them, one havin 
died, seeking the same relief, although such decree was foundec 
on an erroneous decision as to the validity of certain decrees ren- 
dered by the probate court in which the administration of the estate 
was pending, and set up in defense of the suit by the administra- 
tor. Tankersly, Adm’r v. Pettis, 179. 

. Former adjudication; what issues covered thereby.—When there is no 
question as to the jurisdiction of the court, or as to the identity of 
the parties, the inquiry, whether the subject-matter of the contro- 
versy has been drawn in question and is concluded by a former ad- 
judication, is determined, when it is ascertained that the matters 
of the two suits are the same, and the issues in the former suit 
were broad enough to have comprehended all that is involved in 
the second suit. Jb. 179. 

43. Decree dismissing bill on the merits; effect of can not be avoided by 
showing that bill was unskillfully drawn.—The force and effect of a 
decree of a court of equity dismissing a bill on the merits, can not 
be obviated by the complainant invoking his negligence or un- 
skillfulness in pleading. Jb. 179. 

44. When plea of res adjudicata not sustained by the proof.—The testi- 
mony introduced in support of a plea of res adjudicata, or 
as a defense to the bill in this case, is held to be ‘‘ entirely too 
meagre to show that the same matters were in issue, and a final 
decree pronounced on their sufficiency as a ground of relief. Rob- 
inson v. Pebworth, 240. 

45. When party to bill in equity estopped from objecting, on appeal, to or- 
der granting rehearing.—Where, after a rehearing was granted in 
a suit in equity on application of the defendants, the complainant, 
without objection, entered upon a second trial, he thereby impliedly 
consented ior the court to pass judgment upon the merits; and he 
is, therefore, estopped from raising the objection, on appeal, that 
the order granting the rehearing was made in vacation, and did 





ee 
= 


oa 
bo 














634 INDEX. 


CHANCERY—Continued. 


not come within the influence of the 80th Rule of Chancery 
Practice. Johnson v. Bell, 258. 

46. Decree of distribution of assets of estate between distributees; when 
free from error.—On the principle that equality is equity, it was 
held that, under the facts of this case, the decree of the chancellor, 
making distribution of the assets of a decedent’s estate among dis- 
tributees, was free from error. Jb. 258. 

47. Bill in equity; service on infant defendants; when erroneous.—The 
mode for the service of summons to answer bills in equity issuing 
against infants, prescribed by the 23d Rule of Chancery Practice, is 
exclusive of all other modes; and hence, service on infant defend- 
ants personally, whose parents are living and not interested ad- 
versely to them, whether they are of tender years or have nearly 
attained their majority, is irregular; and the appointment of a 
guardian ad litem on such service is premature and erroneous. 
Hibler v. Sprowl, 50. 

48. Same; when appointment of guardian ad litem erroneous under 26th 
rule of Chancery Practice —Where a bill in equity, to which in- 
fants were made parties defendant,and which was verified by affi- 
davit, avers the fact of infancy, but omits to state whether the in- 
fants were over or under the age of fourteen years, and no atftida- 
vit was filed stating the fact, the appointment of a guardian ad /i- 
tem for them in such case is violative of the 26th Rue of Chancery 
Practice, and will not support a decree against them. Jb. 30. 

See Error and APPEAL. 
Trusts AND TRUSTEES. 
VENDOR AND PURCHASER. 
FRAUDULENT CONVEYANCE. 

CHARGE TO JURY. 

1. Misleading charge given at request of party, not a reversible error. 
While a charge requested, which, without explanation, has a ten- 
dency to mislead the jury, by diverting them from the considera- 
tion of material evidence, may be refused by the primary court 
without error, the giving of such a charge is not a reversible error ; 
but, in such case, the party complaining should ask explanatory 
or additional instructions, to obviate its misleading tendency. 
Ala. Gt. Sou. R. R. Co. v. Jones, 487. 

2. When properly refused.—A charge requested by a party which as- 
sumes the truth of the evidence on his behalf, thereby withdraw- 
ing from the jury all consideration as to the truth or falsity of other 
conflicting evidence, is properly refused. Ford vr. State, 385. 

3. Same.—A charge to the jury, requested by either party, which is 
involved and ambiguous, and has a tendency to mislead and con- 
fuse the jury, is properly refused. Brewer v. Watson, 299. 

4. Same.—A charge which ignores an important feature of the evidence 
in a cause, and for that reason is misleading, is properly refused, 
although it may assert a correct proposition of law. Savery v. 
Moore, 236. 

Same.—On the trial of a defendant under an indictment for gaming, 
containing one count, in which several averments are stated dis- 
junctively, a charge requested by the defendant, instructing the 
jury, that ‘‘the testimony of the witness must be such as to estab- 
ish the fact to a moral certainty, and beyond all reasonable doubt, 
that every allegation in the indictment is true,’’ should not be 
given, although it asserts a legal truism, for the reason that its 
effect would be to refer to the jury to ascertain what were the al- 
legations in the indictment. Ayers v. State, 11. 
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6. When charge invasive of province of the jury.—The jury are not com- 
pelled to find according to the mere preponderance of the evidence, 
unless it produces a reasonable conviction, or satisfaction of the 
mind ; and hence, a charge instructing the jury that “‘if the weight 
of evidence is in favor of the plaintiff, he should recover,’’ is an in- 
vasion of the province of the jury, and erroneous. Street vr. Sin- 
clair, 110. 

Defendant's statement; when charge upon weight of, erroneous.—A 
charge requested by a defendant in a criminal case, embodying an 
instruction to the jury, that his statement ‘‘is to be given no less 
credence on account of its not being made under oath,’’ being an 
improper infringement upon the province of the jury, was, for that 
reason, properly refused. Blackburn v. State, 319. 

8. When abstract charge error.—Where the effect of an abstract charge, 
given by the court er mero motu, though asserting a correct legal 
proposition, is, when considered in connection with the evidence, 
to mislead the jury, the giving of the charge is a reversible error. 
Bernstein v. Humes, 260. 

9. How given and how construed.—Charges to the jury should be given 
in reference to the tendencies of thé testimony, and should be con- 
strued in the light thereof. S. &@ NV. R. R. Co. r. Wood, 215; Aler- 
ander v. Alerander, 295. 

10. When not erroneous.—Where counsel, in the argument of the 
cause, urged upon the jury, that there was a conflict between the 
evidence of a named witness and that of the other witnesses in 
the cause,—held, that the court committed no error in referring to 
the argument in its charge to the jury, and in submitting for their 
consideration and determination, whether there was such conflict, 
and in referring to them the credibility of the witnesses, if such 
conflict did exist. Aing v. State, /. 

11. When charge does not invade province of the jury.—Upon exception 
to a sentence in the general charge of the court, wholly discon- 
nected from the body of the charge, which is in these words: ‘‘Do 
you thus believe then that in this county and before the finding 
of the indictment in this case, the defendant killed John T. Frank- 
lin [the deceasedj? If so, then inquire, as I have stated, from the 
evidence, what the circumstances of the killing were, what was 
the situation of the parties to each other,’’—held, that there was 
no invasion of the provinee of the jury—no assumption that any 
fact was proved, nor the withdrawal from the consideration of the 
jury of evidence tending to establish any fact. 

12. When charge is abstract.—On the trial of a defendant indicted for 
murder, if there is no evidence tending to show that the killing 
was unintentional, though unlawful, a charge requested by the de- 
fendant instructing the jury, that the defendant might be found 
guilty of manslaughter in the second degree, although guiltless of 
a higher offense, is abstract and should be refused. Jb. 7. 

13. Same.—In the absence of all evidence in such case having a ten- 
dency to show that at the time of the killing the defendant was in 
imminent peril of life or grievous bodily harm, or of the existence 
of circumstances creating in his mind a reasonable belief of such 
peril, a charge requested by the defendant embodying instructions 
on the law of self-defense, is abstract, and should be refused. 
Th. 1. 
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1. §179. Liability of sureties on official bond for wrongful aet com- 
mitted under color of office. Mason vr. Crabtree, 479, 
2. §375. State’s lien for taxes. Driggers v. Cassady, 529. 
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3. 


§ 1699. Duty of railroad engineer as to blowing whistle, etc., at 
public crossing. Ala. Gr’t Sou. R. R. Co. v. McAl- 
pine, 545. 

§ 2121. Statute of frauds. Cooper v. Hornsby, 62; Pike v. Pettus, 
98; Horton v. Wollner, Hirshberg & Co. 452. 


5. §§ 2140-1. Sale of freight by common carrier. Nathan Bros. 
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12. 


14. 


15. 


23. 


24. 
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26. 
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27. 
28. 


29. 


31. 
32. 


34. 


v. Shivers, 117. 

§ 2145. Execution of deed to land. Allred v. Elliott, 224. 

§ 2166. Registration of mortgage. Pique, Manier & Hall v. Aren- 
dale, 91. 

§ 2199. Parol trust in land void. Rose v. Gibson, 35; Whaley 
v. Whaley, 159. 

§ 2372. Administration of estates granted to sheriff. Landford 
v. Dunklin et al. Adm’rs, 594. 

§ 2520. Liability of administrator for interest. Clark, Adm’r 
vr. Hyghes, 163. 

§ 2521. Costs of contest of administrator’s account. Moody, 
Adm’r v. Hemphill, 169. 

§ 2698. Divorce as affecting dower. Williams, Adm’r v. Hale, 83. 

§ 2710. Power of husband to receive wife’s property. Smith 
v. Whitfield, 106, 

§§ 2715-16. Widow’s distributive share and dower as affected by 

separate estate. Harris v. Harris, 536. 

§ 2820. Exemptions. State rv. Allen, 543; McCrary v. Chase & 
Co., 540. 

§ 2827. Homestead exemption to widow. Hatsfield v, Harvoley, 
Adm’r, 231. 

§ 2834. Contestof exemption. MeCrary v. Chase & Co. 540. 

§ 2840. Homestead exemption to widow. Hatsfield v. Harvoley, 
Adm’ r, 231. 


9. §§ 2877-9. Redemption of realty. Harris v. Miller, 26; Cooper 


v. Hornsby, 62. 
§ 2890. Suit on contract for delivery of property. Ragland 
v. Wood, 145. 
§ 2905. Promises in writing, joint and several. Steed v. Barn- 
hill, 157. 
§ 2919. Recovery against one or more of several defendants. 
Steed v. Barnhill, 157. 
§ 2994. Set-off by surety. Beard v. Union & Am. P. Co., 60. 
§§ 3029-30. Trial of cause without a jury; special finding. Betan- 
court v. Eberlin, Adm’r, 461. 
§ 3058. Competency of parties as witnesses. Dunlap, Adm’r 
v. Mobley, Adm’r, 102; Dudley, Adm’r v. Steele, 423. 
§ 3104. Demurrer to evidence. Curtis v. Daughdrill, 590. 
§ 3156. Amendments. Burns v. Campbell, 271; Mahan v. Smith- 
erman, 563. 
§§ 3161-72. Rehearing. Renfro Bros. v. Merryman & Co., 195. 
§ 3227. Statute of limitations of five years. Cooper v. Hornsby, 62. 
§ 3240. Statute of limitations as affected by partial payments. 
Royston v. May, 398; Curtis v. Daughdrill, 590. 
§ 3290. Venue of trial of right of property. Ex parte Dunlap, 73. 
§ 3345. Venue of trial of right of property. Ex parte Dunlap, 73. 
§ 3395. Summary proceedings against county treasurer. Cohen 
v. Coleman, 496; Boothe v. King, 497. 
§§ 3440 et seg. Mechanics’ lien. Rothe v. Bellingrath, 55. 
§ 3467. Landlord’s lien. Agee v. Mayer Bros., 88. 


. §§ 3476-7. Enforcement of landlord’s lien. Agee v. Mayer Bros., 88. 
- $$ 3555 et seg. Erection of mill-dams. Folmar v. Folmar, 136. 
38. 


§ 3634. Certified statement of judgment before justice of the 
peace as evidence. Burns v. Campbell, 271. 
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39. § 3704. Unlawful detainer. Houston v. Farris & McCurdy, 570. 
40. § 3896. Decree in chancery rendered in vacation. Hooper, Adm’r 
v. Strahan, 75. 
41. § 3945. Confession of judgment a release of errors. McNeil 
v. State, 71. 
42. § 4299. Degree of murder to be found by the jury. Storey 
v. State, 329. 
43. § 4369. Trading in farming products between sunset and sunrise. 
Gilliam v. State, 10; Russell v. State, 348. 
44. §§ 4454-5. Confession of judgment for fine and costs. Burke 
v. State, 377. 
45. §§ 4629-30. Abatement of prosecution for misdemeanor in circuit 
court. Moore v. State, 307. 
46. § 4765. Oath to petit jury. Allen v. State, 5; Storey v. State, 329. 
47. § 4785. Indictment. Goree v. State, 7. 
48. §§ 4816-20. Suspension of statute of limitations in criminal cases. 
Coleman v. State, 312. 


COMMON CARRIER. . 


1. Common law liability of ; measure of.—By the common law a com- 
mon carrier is absolutely liable for the safety of goods entrusted to 
him for transportation, and is responsible for injuries or losses 
which can not be directly traced ‘‘ to the act of God, or of the pub- 
lie enemy, or of the party complaining ;’’ and for goods which he 
fails to Celiver, the measure of his liability is the value of the goods 
at the place of delivery, at the time when they ought to have been 
delivered. Ala. Gt. Sou. R. R. Co. v. Little, 611. 

2. Same; to what extent may be limited by special contract.—It is now 
well settled that a common carrier may, by special contract, limit 
or qualify his liability as an insurer, or his common law liability, 
that is, his liability for losses occurring by unavoidable accidents, 
not within the exception of ‘‘ the act of God, or of the publie ene- 
my, or the fault of the party complaining,’’ not only touching the 
risks or accidents for which he is answerable, but also as to the 
amount of damages for which he will be liable in the event of loss 
or injury, when the purpose appears to secure a reasonable and 
just proportion between his liability and his compensation. Jb. 
611, 

3. Liability of ; when he can not limit or qualify.—But public policy 
and every consideration of right and justice forbid that a common 
carrier should be allowed to stipulate for exemption from, or 
limitation of his liability for losses or injuries occurring through 
the want of his own skill or diligence, or that of the servants or 
agents he may employ, or through his or their willful default or 
tort. Jb. 611, 

. Same.—Where a common carrier stipulated in a bill of lading, giv- 
en for alcohol delivered to it for shipment, that, ‘‘in considera- 
tion of rates inserted, it is agreed that, in case of loss or damage, 
the same shall be adjusted at a valuation of twenty dollars per bar- 
rel,’’ he is liable, in the event of a loss not occurring from the want 
of ordinary care, skill or diligence, only for the amount expressed ; 
but if the loss resulted from a want of ordinary care, skill or dili- 
gence, he is liable for the full value of the goods, as for exemption 
from this liability he has not stipulated, and the law will not tole- 

_ rate that he should stipulate. Jb. 611. 

. Bill of lading executed by; when a special contract.—A bill of lading 
given by a common carrier, on the delivery of goods to him for 
transportation, and accepted by the shipper or consignor with 
knowledge of its contents, or with the opportunity of acquiring 
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knowledge thereof, if he is reasonably prudent, limiting the ex- 
traordinay liability of the carrier, is deemed and regarded as a 
special contract. Jb. 6/1. 

6. Liability of ; presumption of negligence.—Where goods are lost or 
damaged, while in the custody of a common carrier under a special 
contract, and he gives no account or explanation of the loss or 
injury, a presumption of negligence follows, rendering him liable. 
1b. 611. 

7 Liability of for loss of freight ship wd toa ‘dag station; ” burden of 
proof.—Where, in an action against a railroad ay = ed as a com- 
mon carrier, to recover damages for the failure to deliver a quantity 
of corn received by it for transportation to a designated point on 
the road, at which there was neither depot nor agent, it was shown 
that the corn was received by the company and _ transported in 
good condition to the place of destination, and the car in which it 
was shipped, was placed on a side-track for the consignee, where 
it remained for several days, with no one in charge of, or protect- 
ing it, and that when the corn was taken from the car and measured, 
there was a deficiency in quantity,—Ae/d, that the burden of proof 
was on the plaintiff to show that the loss occurred between the 
time when the corn was received by the company, and the time 
when the car containing it was left on the side-track, that being, 
under the faets of this case, a delivery, and not on the defendant 
to show that the loss occurred after the car was placed on the side- 
track. South & North Ala. R. R. Co. rv. Wood, 215. 

8. Sale; effect of delivery to common carrier.—A delivery of goods to a 
carrier for the buyer, in accordance with his specific request, is a 
delivery to the buyer. Pilgreen v. State, 368. 

9, Same; relation of the common carrier to the parties.—When goods are 
forwarded through an express company, by instructions of the pur- 
chaser, marked ‘‘C. O. D.,’’ the carrier is the agent of the pur- 
chaser to receive the goods from the seller, and the agent of the 
seller to collect the price from the purchaser; and the sale is com- 
plete when the teen are delivered to the carrier. J. 368. 

10. Local statute prohibiting sale of intovicating liquors; when sale not 
violative of. —A sale, to be in violation of a local statute, making it 
unlawful *‘to sell, ete., spirituous, vinous, or malt liquors,’’ within 
a designated locality, must be made in that loealitv ; and hence, a 
sale, passing the title, made in a different locality, where the 
liquor is set apart and delivered to an express company, to be by 
it transported into the territory covered by the statute, and there 
delivered to the buyer, is not within the words or spirit of the 
statute, although the liquor is sent ‘‘C. O. D.,’’ by instructions of 
the buyer, and he pays the price therefor on delivery. /b. 368. 

11. Sale by common carrier of freight; good faith and diligence required. 
An agent of a common carrier is not only held to good faith in mak- 
ing a sale under the statute of packages held for freight, but also to 
reasonable diligence in ascertaining and giving notice of the con- 
tents of the packages. Nathan Bros. v. Shivers, 117. 

2. Same; what reasonable diligence implies.—Reasonable diligence in 
such case requires that the agent must examine all external indi- 
cia and marks on or about the packages, and all other sources of 
information, reasonably within his reach; but he is neither re- 
quired nor authorized to break or open the packages for the pur- 
pose of ascertaining their contents. Jb. 1/7. 

13. Same; when agent and purchaser liable to owner.—lf the agent knows 
the contents of the packages, or has good reason for believing what 
they are, and, withholding such knowledge or well-founded bt- 
lief, he makes the sale to a favorite having superior knowledge, and 
at a nominal price, this constitutes a fraud which subjects the per- 
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petrators to an action for damages, at the suit of the party injured. 
Ib. 117. ‘ 

14. Same; diligence and good faith, questions for the jury.—Whether 
the agent knew, or could have learned, or had just grounds for be- 
lieving what were the contents of the packages, and whether he 
acted in good faith in giving the notice prescribed by statute, and 
in making the sale, are questions for the jury, under appropriate 
instructions from the court. Jb. 7/7. 


See RAILROAD. 
CONFEDERATE MONEY. 


1. Power of this court over results of former erroneous rulings as to Con- 
Sederate transactions. —This court can exert no power over the hard- 
ships which have resulted from former erroneous rulings in refer- 
ence to Confederate transactions. They present, however, ‘‘strong 
claims for concession, compromise and adjustment, graduated by 
a scale approximating true value.’” Roberts v. Rice, 187. 

, a Judgments on contracts based on Confede rate prices conclusive.—A 
judgment rendered in 1871 on a promissory note executed in 1864, 
for purchase-money of personal property then bought at adminis- 
trator’s sale, is conclusive between the parties, and can not be as- 
sailed or sealed on account of Confederate prices. Jb. 187. 

3. Payment of debt to trustee in Confederate money ; effect of. —The prin- 
ciple is firmly settled by the numerous decisions of this court, that 
whatever liability trustees may have incurred to cestuis que trust by 
accepting Confederate money, during the late war, in payment of 
debts due to the trust estate, ‘tas to the debtor, the debt is extin- 
guished as completely as if the payment had been made in geld 
and silver.”’) Trustees of Howard Coll ge v. Turner, 429. 

4. Same.—Where one subscribed to the endowment fund of a college, 
a corporation under the laws of this State, prior to the late war, 
and gave his promissory notes to the amount of his subscription, 
and afterwards, and during the war, paid the notes in Confederate 
treasury notes, and received from the trustees, in pursuance of a 
prior agreement and the by-laws of the corporation, a certificate of 
permanent scholarship in the college, entitling him to the tuition 
of one pupil jn perpetuo, the receipt of the Confederate money by 
the trustees operated a payment of the notes, and entitled the sub- 
seriber to his certificate; and hence, the fact that such payment 
Was made in Confederate money is no defense to an action brought 
by the holder of the certificate of scholarship against the eorpora- 
tion for a breach thereof. [b. 42%. 


CONFUSION OF GOODS. 


1. Doctrine applies to mortgaged chattels.—Where the owner of goods 
willfully, or through want of proper care, so mixes or mingles them 
with the goods of another, that they can not be distinguished, the 
latter is entitled to the whole, unless he consented to the act; and 
this principle applies to mortgaged chattels, and a confusion thereof 
by the mortgagor with other chattels owned by him makes the 
whole prima facie, at least, subject to the lien and operation of the 
mortgage. Burns v. Campbell, 271. 


CONSTITUTIONAL LAW. 


1. Section 4 of Art. 14 of constitution coustrued.—Soliciting and receiv- 
ing subscriptions for a newspaper published in another State by a 
corporation, is not doing ‘‘business”’ in this State, within the mean- 
ing of section 4, article 14, of the constitution, prohibiting foreign 
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corporations from doing any business in this State without having 
at least one known place of business, and an authorized agent or 
agents therein. Beard v. Union & Amer. Pub. Co. 60. 

2. Second section of act of December 8th, 1880, unconstitutional.—No 
legislative attempt having been made prior to the passage of the 
act of December 8th, 1880, to tax the shares of national banking 
associations, the second section of the act, providing that ‘‘ there 
shall be assessed and collected in any county where such associa- 
tion is located, upon each share of the capital stock of such asso- 
ciation which has escaped taxation for any preceding year since 
1874, the same rate of taxation, State and county, as was in each 
year assessed and collected upon other moneyed capital,” is viola- 
tive of sections 4 and 5 of article 11 of the constitution, limiting 
the rate of taxation in any one year for State and county purposes. 
Maguire v. Board of R. & R. Com’rs Mobile Co. 401. 

3. Distinction between levy and assessment of taxes ; constitutional inhi- 
hition applies to former, not to latter.—The constitutional inhibition 
is against levying taxes, a legislative function, and not against as- 
sessing taxes, the work of the assessor; and hence, the constitu- 
tion does not inhibit the assessment and collection of taxes which 
have been levied, but which have — the assessor, or, by rea- 
son of defective machinery, could not be collected. But when the 
legislature declares a new subject of taxation, not theretofore 
taxed, or attempted to be taxed, and levies a tax upon it, which, 
in the aggregate, transcends the constitutional limit, calling it a tax 
for past years can not heal the infirmity. J. 40/7. 

4. Section 4 of article 11 of constitution, limiting rate of taxation ; when 
statute not within inhibition—Section 4 of article 11 of the constitu- 
tion was not intended to prohibit the enactment of a statute which 
should operate from year to year until altered or repealed, as the 
legislative function may be performed in one year, to be operative 
for successive years; but its meaning is, that a greater “ta than 
three-fourths of one per cent. shall not be levied or imposed in and 
for one year. Jhb. 401, 

5. Rights of transit through the State guaranteed to citizens by the con- 
stitution.—U nder constitutional provisions both State and Federal, 
every citizen of the United States and of the several States of the 
Union has, as an attribute of personal liberty, the right of free 
egress from, and transit through the State, unless restrained by 
due course of law; and this right is subject only to such legisla- 
tive regulations as may be imposed by the exercise of the police 
power of the State, or as may remotely affect it in the legitimate ex- 
ercise of the power of State taxation. Joseph v. Randolph, 499. 

6 Constutionality of statutes; how determined.—A statute is to be inter- 

»reted according to the intention of the legislature, apparent on its 
ie, and its constitutionality must be determined by its natural 
and reasonable effect. Ib. 499. 

7. Same; power of legislature to regulate constitutional right.—No prin- 
ciple of construction is sounder than the common-sense and cardinal 
rule, that ‘‘ what can not be done directly can not be done indi- 
rectly ;’’ and hence, a constitutional right, though subject to regu- 
lation, can not be destroyed, or impaired under the device or guise 
of being regulated. Ib. 499. 

8. Act of January 22, 1879 (Pamph. Acts, 1879-80, p. 205), as amended 
by act of December 8, 1880, (Pamph. Acts, 1880-1, p. 162), uncon- 
stitutional.—The act of January 22, 1879 (Pamph. Acts, 1879-80, p. 
205), as amended by act of December 8, 1880 (Pamph. Acts, 1880-1, 
p. 162), providing that ‘*no person, whether for himself or other 
persons, shall be permitted to employ, engage, contract, or in any 
other way induce laborers to leave’’ the counties designated in 
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the act, ‘‘ for the purpose of removing said laborers from this State, 
without first paying to each of said counties in which such person 
shall operate a license tax of two hundred and fifty dollars, such 
license tax to be collected as other license taxes,’’ etc., and declar- 
ing a violation of its provisions a misdemeanor, being an indirect 
tax upon the citizen’s right of free egress from the State, aml op- 
erating to hinder the exercise of his personal liberty, and to seri- 
ously impair his right to emigrate, is violative of both the State 
and Federal constitutions, and is void. Jb. 499. 

9. Same; can not be sustained as a legitimate exercise of the police power 
of the State.—Said act has none of the characteristics of a law de- 
signed to provide regulations promotive of domestic order, morals, 
health, or safety, or kindred subjects, properly falling within the 
purview of domestic police; and hence, it can not be sustained as 
a legitimate exercise of the police power of the State. Ib. 499. 

10. Same: can not be sustained as a license tavx.—Nor ean the act be sus- 
tained as a statute designed to impose a mere occupation or busi- 
ness tax; because, on its face, and by its terms, a license is re- 
quired for the doing of a single act, and not for carrying on a busi- 
ness or occupation. Th. 499, 

ll. Statutes authorizing judguvents in attachinent suits without personal no- 
tice valid.—The statutes of this State, as they formerly existed, 
authorizing personal judgments against defendants in suits com- 
menced by attachment, without other notice than the levy of the 
attachment on the property or effects of the defendant gave, were 
consistent with the constitution ; and judgments rendered therein, 
as between citizens of, and as to property found in, this State, 
were of the same force and etfect, when drawn in question collater- 
ally, as if they had been rendered on personal service. Betan- 
court v. Eh rlin, Adm’ r, 461, 


CONTEST OF EXEMPTIONS. 


i Evemption ; contestation of, a suits by what facts supported.—The 
contestation of a claim of exemptions is essentially a suit, in which 
the plaintiff causing the levy is the actor, and the levy is the insti- 
tution of the suit. ‘The causes of contest assigned must be sup- 
ported by facts existing at the time the contest is instituted; and 
the subsequent occurrence of facts essential to the plaintiff's right 
of recovery, operating to defeat or divest the right of exemption, 
will not support the contest. MeCrary v. Chase & Co, 540. 

2. Sume.—Hence, where personal property levied on under an execu- 
tion was claimed as exempt by the defendant in execution, and 
the claim was contested, and at the time of the levy and of making 
the claim the defendant was a resident of this State, his subse- 
quent removal from the State, and residence in another State at 
the time of the trial of the contest can not deprive him of his right 
to an exemption of the property levied on from the payment of the 
execution. Jb. 540. 

See Exemptions. 
HoMESTEAD. 

CONTRACTS. 

1. Contract for delivery of personal property; place of delivery.—Under 
a contract for the delivery of specific articles of personal property, 
which specifies no place of delivery, the general rule is, especially 
where such articles are cumbersome, that they are to be delivered 
at the place where they are situated, or are to be manufactured. 
In such case the vendor is not bound to send or carry the goods to 
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the vendee, but is only required to deliver them on demand. Rug- 
land v. Wood, 145, 

Same; when payable in money.—Such a contract does not become 
payable in money, or the foundation of a suit for damages for a 
breach thereof, until there has been a demand by the purchaser 
or his assignee, and a refusal on the part of the vendor to deliver. 
(Overruling Cobb v. Reed, 2 Stew. 444, on this point.) Th 145, 

Same; construction of. —A contract by the owner of a saw mill for 
the delivery of a stated amount of lumber to a purchaser, one-half 
during the year 1877 and the other half during the year 1878, with- 
out designating the place of delivery, must be construed as an 
agreement on the vendor’s part to deliver the lumber at his mill, 
one-half during each of said years, on the purchaser’s demand ; 
and until such demand is made, in the absence of facts dispensing 
with the necessity therefor, there is no default or breach of the 
contract. Tb. 14. 

Same; from what date bears interest.—Debts or obligations payable 
on demand do not bear interest until a demand is made, or suit is 
instituted ; and hence, interest would run on such a contract only 
from a breach thereof. Jb. 7145. 

Debt contracted by executor; when imposes only a personal liability. 
Under the provisions of a will directing the testator’s estate to be 
kept together and managed by the executor until the youngest child 
should attain the age of twenty-one years, and authorizing the ex- 
ecutor to transact any business pertaining to the interests of the 
estate without the orders of any court, the executor has no au- 
thority to contract, on the credit of the estate, for the services of a 
party to take charge of, and superintend the cultivation of lands 
belonging to the estate; and such a contract, made in 1861, only 
imposed a personal liability on the executor. Vann v. Vann, Ee'r, 
154. 

Recovery on joint and several contracts.—Under the statute (Code of 
1876, §§ 2905, 2919), written obligations and promises of any de- 
scription are several as well as joint; and in a suit against the ob- 
ligors or promisors a recovery may be had against one or more of 
them, as the facts in evidence may justify. Steed vr. Barnhill, 157. 

Certificate of permanent scholarship in a college; its effect and obliga- 
tion.—A certificate of permanent scholarship, issued by the trust- 
ees of Howard College, a corporation, under the provisions of its 
charter and by-laws, by which the holder, in consideration of 
money paid, became entitled to the tuition of one pupil in perpetuo, 
is a valid and binding contract, conferring upon the holder the 
right to send any fit person within his option to the college as a 
pupil, to be educated, subject to the usual regulations of the insti- 
tution, free of tuition, and imposing upon the corporation a corres- 
ponding legal obligation, a breach of which is a ground of action. 
Trustees of Howard College v. Turner, 42%. 

Same; what constitutes a breach thereof.—The refusal of the c yrpora- 
tion to permit the holder of the certificate of permanent scholarship 
the benefit thereof, by denying to him the right to appoint a pupil 
to‘attend the institution, free of tuition in perpetuo, is a breach of 
the contract evidenced by the certificate, which the holder is au- 
thorized to treat as a total breach, and for which full and final 
damages may be recovered in one action. Jb. 429. 

Same; measure of damages in action for breach of —In assumpsit by 
the holder of such certificate against the corporation for a breach 
of the contract evidenced by the certificate, the measure of dam- 
ages is the value of the scholarship, with lawful interest. 7b. 429. 

Same.—It not being shown in such case that the scholarship had 
any marketable value, and in the absence of evidence tending to 
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show that it was of less value at the commencement of the suit 
than at the date of purchase,—held, that prima facie, at least, 
the value of the scholarship was the price agreed to be paid for it. 
Tb. 429. 

11. Contract entered into by correspondence; date of.—When a contract 
is made by letters, offering and accepting a stated proposition, sent 
and received by mail, the date of the letter of acceptance is the 

L£E2 


date of the contract. Horton v. Wollner, Hirshberg & Co. 452. 
See CHANCERY. 
Fraups, SYTatTuTe OF. 
INFANTS. 
INSURANCE, FIRE. 
Insurance, LIFE. 


MortTGace. 


SALE. 


VENDOR AND PURCHASER. * 


CORPORATIONS. 

1. Section 4 of Art. 14 of Constitution construed.—Soliciting and re- 
ceiving subscriptions for a newspaper published in another State 
by a corporation, is not doing ‘“‘business’’ in this State, within the 
meaning of section 4, Art. 14, of the constitution, prohibiting 
foreign corporations from doing any business in this State without 
having at least one known place of business, and an authorized 
agent or agents therein. Beard v. Union & Amer. Pub. Co., 60. 

2. Power of corporations to change contracts hy subsequent by-laws; when 
such by-laws become part of the contract.—While it is only existing 
by-laws of a corporation which are presumed to be known, and in 
reference to which it is presumed corporate contracts are made ; 
and while it is true that a corporation has not the power, by laws 
of its own enactment, to disturb or divest rights which it had 
created, or to impair the obligation of its contracts, or to change 
its responsibilities to its members, or to draw them into new and 
distinct relations; yet, parties may contract with corporations in 
reference to laws of future enactment, and may agree to be bound 
and affected, as they would be bound and affected if such laws 
were existing; and they may thereby consent that such laws may 
enter into, and form part of their contracts, modifying or varying 
them. Supreie Commandery, Knights of Golden Rule v. Ains- 
worth, 436, 

3. Private corporation; may he dissolved by act of stockholders.—A_pri- 
vate corporation, organized under the general law, for the purpose 
of conducting a purely private enterprise, entered upon solely for 
the benefit of the shareholders, no matter of duty, public in its 
nature, or pertaining to the public welfare, being enjoined or as- 
sumed, which would not equally obtain, if the stockholders had, 
Without incorporation, formed a joint stock company or partner- 
ship, having the same objects in view, may be dissolved by the 
stockholders without obtaining the consent of the State; and the 
duration of its corporate existence may be limited by a by-law 
adopted at the time of its organization. Merchants & Planters 
Line v. Waganer, 581. 

4. Same; dissolution at period fired by law; continuance of business 
after dissolution; nature of, and rights and duties of parties.—A by- 
law of such corporation, adopted at the time of its organization, 
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providing that it shall be dissolved on a designated day in the 
future, puts an end to the corporation on the day designated ; and 
its continuance thereafter is merely permissive, the result of silent 
acquiescence, and it can only be regarded as a joint stock com- 
pany, having no fixed duration, and being liable to be terminated 
at the mere will of any of the parties in interest; but so long as 
the shareholders continue to act in joint adventure after such dis- 
solution, they must be presumed to have agreed to be governed by 
the same authority and rules as those which governed the corpora- 
tion. Jb. 581. 


See CHANCERY, 1-3. 


CONFEDERATE Money, 4. 





INSURANCE, LIFE. 


RAILROADS. 


COSTS. 
See CHancery, 16. 
Error AND APPEAL, 11. 
EXECUTORS AND ADMINISTRATORS. 
MILL-DAM. 
CriminaL Law, 1. 
COUNTY TREASURER. 
See SuMMARY PROCEEDINGS. 
COURT, COMMISSIONERS. 
See SuMMARY PROCEEDINGS. 
COURT, COUNTY. 
See CuLLMAN County. 
ERROR AND APPEAL. 
Mapison County. 


COURT, PROBATE. 
See CHANCERY, 11. 
Estates OF DECEDENTS. 
EXECUTORS AND ADMINISTRATORS. 
HoMESTEAD. 
MILL-pDaM. 





Tax SALES. 


CRIMINAL LAW. 
I. AssauLtT AND BaTTery. 
See infra, sub-titles, Evipence, and PLeas AnD DEFENSES, : 
II. BurGuary. 
See infra, sub-title, PLEAs AND DEFENSES. 
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III. BuyrtnGc Corron tN THE SEED IN VIOLATION OF LocAL STATUTE. 
See infra, sub-title, INpIcTMENT. 
IV. Costs. 


1. Hard labor for costs; when sentence sufficient—Where the record 
does not show that the bill of costs includes any costs, for the 
payment of which the defendant can not be legally imprisoned, a 
judgment of conviction, specifying the exact duration of the ad- 
ditional hard labor imposed for costs, is sufficient. Croom 
ut. State, 14. 

See Error anp APPEAL. 
VV. EvimpeENce. 

2, Declaration of defendant; when inadmissible.—It is not competent 
for a defendant indicted for larceny and who defends under a claim 
of ownership, to introduce in evidence a declaration made by him 
while in possession of the property alleged to have been stolen, 
showing how his asserted right or claim originated. Such declara- 
tion is no part of the res geste, but merely a recital of a past trans- 
action. Allen v. State, 5. 

3. When declarations made in presence of deceased incompetent—W here, 
on the trial of a defendant indicted for murder, it was shown that 
the deceased came to his death from a cut or stab made at night 
with a knife or some other sharp instrument, the fact that one who 
Was present at the scene of the crime, but who was not examined, 
told a witness, a short time after the wound was inflicted, in the 
presence of the deceased, that he did not know who struck the 
deceased, that it was too dark to recognize any one, and that the 
deceased heard the statement and made no reply, is not competent 
evidence for the cefendant, although no eye-witness to the trans- 
action Was examined, and the State relied in part on dying declara- 
tions of the deceased, subsequently made, to show that the de- 
‘fendant dealt the fatal blow. NSy/rester v. State, 17. 

4. When evidence irrelevant and inadmissible.—The guilt or innocence 
of a defendant in a criminal case can not be, in any manner, af- 
fected by er parte statements made in his absence, whether they 
be inculpatory or exculpatory; and hence, on the trial of a de- 
fendant charged with murder, the fact, that, on an inquest held 
over the body of the deceased, no charge was made against the 
defendant, and no evidence was introduced, implicating or tending 
to implicate him in the killing, is irrelevant and should be excluded 
from the jury, when it is not shown that any of the witnesses for 
the State were examined before the coroner, and their testimony 
could not thereby be impeached. Jb. 7. 

5. Testimony taken before coroner; when inadmissible on trial for mur- 
der.—The written statement of the testimony of a witness ex- 
amined before a coroner, and by him reduced to writing, on an in- 
quest held by him over the body of the deceased, is not competent 
evidence for a defendant on trial for murder, on proof that the wit- 
ness had removed from the State. Jb. 77. 

6. Cross-eramination of witness; what competent to show on.—It is com- 
petent for the State, on the cross-examination of a witness ex- 
amined on behalf of a defendant on trial for murder, and who had 
testified to material facts relating to the commission of the offense, 
for the purpose of testing his bias or prejudice, to show that the 
witness had been summoned as a juror on a former trial of the 
cause, and that he had then stated on his voir dire, that he had no 
fixed opinion as to the defendant’s guilt or innocence that would 
bias his verdict. Jb. 17. 
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7. Dying declarations; theory on which they ave admissible in evidence. 
Dying declarations are not admissible in evidence merely on the 
ground, that they are not willfully or intentionally false ; but from 
the necessity of the case, in order to bring man-slavers to justice, 
and because, being utiered under a sense of impeniling death, 
the solemnity of the occasion is tantamount to the safeguard of an 
oath. Ih. 17, 

8. Same; weight of.—lIf such declarations point to the identity of the 
defendant, as the guilty agent, with the same clearness and cer- 
tainty as if the deceased had designated him by name, they are 
entitled to as much weight as if the defendant’s name had been 
expressly mentioned. Jb. 17. 

9. Flight of defendant as evidence of guilt.—The flight of a defendant in a 
criminal ease may or may not be considered as a circumstance 
tending to prove guilt, depending on the motive which prompted 
it,—whether a consciousness of guilt and a pending apprehension 
of being brought to justice caused the flight or whether it was 
caused from some other and more innocent motive. Jb. /?. 

10. Homicide; general character of deceased for violence; degrees in. 
Where on the trial of a defendant indicted for murder a witness 
examined on his behalf had testified that he knew the general 
character of the deceased for peace, and that, outside of his friends, 
he was regarded as a turbulent and dangerous man, it is error for 
the court to require the defendant, on motion of the State, to in- 
corporate in a question proprounded by him to the witness touch- 
ing the deceased’s general character for violence, the words 
‘*blood-thirsty,’’ ‘‘quarrelsome,”’ ‘‘turbulent,’’ ‘‘revengeful’’ and 
“dangerous.’” There are degrees in a quarrelsome or turbulent 
character; and, the proper predicate of knowledge being laid, the 
defendant should be free to ask such legal questions as he may 
elect toask. DeArmanv. State, 351. 

11. Cross-ecamination of witness as to general character; what questions 
permissible.—As character manifests itself by the manner in which 

‘one is esteemed, spoken of, or received in society, it is always per- 
missible, on cross-examination of a witness testifying in reference 
thereto, to ascertain the extent of his information, the foundation 
of his opinion, or the data from which he draws his conclusion ; and 
hence, on the trial of a defendant indicted for murder, in which 
the general character of the deceased for peace was an issue, it is 
error for the court to refuse to allow the defendant, on cross-exami- 
nation of a witness examined by the State, who had testified that 
the deceased’s general character for peace and quiet was good, to 
ask the witness whether he had not heard of certain enumerated 
acts of violence done by the deceased. Jb. 251. 

12. Violent or blood-thirsty character of deceased; when material.—When 
it is doubtful who was the aggressor, the known violent or blood- 
thirsty character of the deceased is a material matter to be con- 
sidered by the jury, as more prompt and decisive measures of de- 
fense are justifiable against such an assailant. But this principle 
is confined to defensive measures; and it furnishes no eXcuse or 
palliation for aggressive action, nor when the difficulty is brought 
on, or sought by the accused. Jb. 351. 

13. Confession; admissibility of —Held, under the facts shown by the 
evidence in this case, that a confession made by the defendant to 
an officer who had him in his custody, was voluntary and admissi- 
ble Jb. 351. 

14. Self-defense; when previous threats by deceased may be considered in 
aid of. —While previous threats do not make out the plea of self- 
defense, but there must be an actual or apparent present, impend- 
ing peril to life or limb, either so menacing as to render any at- 
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tempt to escape an increase of the peril, or such peril as can not 
reasonably be otherwise avoided, betore life can be taken even by one 
who is without fault himself; vet, such threats, if proved, and made 
known to the defendant, should be weighed by the jury, with other 
acts indicating hostility, in determining whether the fatal act was 
done under the reasonable and honest conviction, that its perpetra- 
tion was then and there necessary to save the accused from the loss 
of his life, or from suffering great bodily harm. Jb. 357. 

Threatening letters written by witness to defendant; when admissible. 
Where on the trial a defendant indicted for an assault with intent 
to murder, the person upon whom the assault was made was ex- 
amined as a witness for the prosecution, letters written by the wit- 
ness to the defendant, and received by the latter a short while 
prior to the assault, showing hostility to the defendant, and threat- 
ening in character, are admissible in evidence on behalf of the de- 
fendant, for the purpose of proving the witness’ hostile feelings 
towards him, and of shedding light on the witness’ credibility. 
Burk ¢. Slate, bo a 0 

Same; for what purpose not adimissible.—But where in such ease, the 
defendant is shown to have been the aggressor, the letters, although 
containing threats against the life of the defendant, can not excuse 
or extenuate the assault. Parties can not, under a pretext of self- 
defense, bring on a difficulty, and shield themselves from punish- 
ment by proot of previous threats. Jb. 377. 

Motive ov intention; how proved.—Motive or intention is an inferen- 
tial fact, to be drawn by the jury from proven, attendant facts and 
circumstances ; an uncommunicated belief, motive, or intention can 
not be testified to by a party to a civil suit, when examined as a 
Witness, nor can it be stated by a defendant in a criminal case in the 
unsworn statement which he is allowed to make under the statute. 
Ih. 377. 

Threats by defendant against deceased ; admissibility of. —While 

threats by the defendant to kill ove man may not be admissible 
under an indictment for the murder of, or assault with intent to 
murder another, threats to kill or injure some one not definitely de- 
signated, especially when made shortly before the commission of 
the offense to which they may be construed to have reference, are 
admissible in connection with other explanatory cirenmstances, on 
proof of the corpus delicti.. It isa matter of mere inference whether 
the deceased came within the scope of such threats; and their 
weight or probative force is a question entirely for the jury. Ford 
r. State, 385. 
Homicide; what admissible as an act of preparation.—On the trial 
of a defendant for murder, it being shown that the homicide was 
committed in the afternoon, and that the defendant and deceased 
had had a difficulty in the morning of the same day, and that bad 
feelings existed between them during the intervening hours.—he/d, 
that the primary court committed no error in admitting the testi- 
mony of a witness for the State, against defendant’s objection, to 
the effect that after the first difficulty, and a short time prior to the 
fatal act, the defendant had proposed to exchange knives with the 
Witness, showing him at the time a small knife, and assigning as 
a reason, that his knife was too small. Such testimony may have 
been comparatively weak, but it was clearly relevant as an act of 
preparation, when taken in connection with the previous difficulty, 
and bad feelings between the parties. Jb. 385, 


20, Competency of witnesses who are not experts on questions of insanity 


rel non.—Where a witness who is not a medical expert expresses 
an opinion, affirming the insanity of a party, it is the better and 
safer practice that his opinion should be preceded by the facts and 
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circumstances upon which it is based, they being necessarily ec- 
centric manifestations and abnormal facts aftirmative in their na- 
ture; but when the witness testifies to the sanity of a party, there 
may be no such eccentric manifestations or abnormal facts, and 
‘the may testify to the non-existence thereof by way of general 
negative.’’ Jhb. 385. 

Same.—The competency of the witness in such case depends simply 
upon the fact that he has an acquaintance with the party whose 
sanity is in issue, of sufficient duration and intimacy to have af- 
forded him opportunities for such frequent observation as to justify 
the formation of a correct opinion. Jb. 385. 

Same.—It is impossible to lay down any precise rule as to the length 
or character of acquaintance which will render the opinion of such 
witness admissible; and it must rest, to a considerable extent, 
within the sound legal discretion of the primary court. Jb. 3895. 

When party can not complain of ruling of primary court allowing ir- 
relevant evidence.—When a defendant in a criminal case, on direct 
examination ot his own witness, elicits irrelevant evidence, he can 
not complain that the prosecution is allowed, on cross-examina- 
tion, to bring out other irrelevant evidence, by way of explanation 
or rebuttal, touching the same subject-matter. Jb. 385, 

Credibility of witness; when charge in reference to, free from error. 
It is error for the court to refuse a charge requested by a defend- 
ant in a criminal case, there being a conflict in the evidence, in- 
structing the jury, that ‘‘if there is a conflict in the testimony of 
the witnesses offered by the State, and those offered by the defend- 
ant, the jury must determine which of said witnesses they will 
believe ; and that in determining what weight they will attach to the 
testimony of any particular witness, they may look to the manner 
of such witness on the stand, and to his interest and feeling, if 
any, in the case, and as to whether or not he has been contradicted 
by other witnesses in the cause, or by his own previous state- 
ments.’’ Storey v. State, 329, 

Instructions by principal to agent to buy farm products ; presumption 
in reference to; act and declaration of agent as evidence against 
principal.—Where an agent is instructed to buy for his principal 
farm products, trading in which between sunset and sunrise is pro- 
hibited, the law presumes, in the absence of proof to the contrary, 
that the instructions were to buy at a time not prohibited by the 
statute; and hence, on the trial of the principal, indicted for the 
act of the agent in buying at a time covered by the statutory pro- 
hibition, the fact of the purchase, and the declaration of the agent 
at the time it was made, that he was buying for the defendant, are 
inadmissible against him, ‘‘without bringing home to him the crim- 
inal design of the agent.”” Russell rv. State, 348. 

Cross-eramination of witness; when hostility to a party admissible. 
As affecting credibility, it is permissible, on cross-examination, to 
inquire of a witness touching his relations to the parties, or to the 
subject-matter of controversy, or as to the feelings of sympathy, or 
partiality, or hostility which he may entertain, or may have ex- 
pressed towards the party introducing him, or against the party 
against whom he is introduced ; and also to show the degree or ex- 
tent of such feelings. Yarbrough v. State, 376. 

Same; when expression of hostility admissible.-—Hence, it is error for 
the primary court to refuse to allow the defendant in a criminal 
case to ask, on cross-examination, a witness examined by the State, 
who had testified that his feelings towards the defendant were un- 
kind, whether he had not said, a short time prior to the trial, to 
one of defendant’s counsel, that he would give $1,000 to send the 
defendant to the penitentiary. Jb. 376. 
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Motive or belief ; how proved.—It is for the jury to infer motive, be- 
lief, or intention, when a material issue, from the facts and cir- 
cumstances in the ¢: ise; they can ne ither be testified to by wit- 
nesses, nor made a part of a defendant’s statement. Whizenant v. 
State, 382. 

Witness’ belief or conclusion ; when inadinissible.—On the trial of 
a defendant indicted for the larceny of two oxen, the evidence con- 
necting the defendant with the larceny tending to show a sale by 
him of two oxen in witness’ presence, “and the question being one 
of identity, it is not permissible for the witness to prove a previous 
unsworn desc ription which another, when in search of the stolen 
oxen, had given him, and his belief or conclusion that the deserip- 
tion given him ¢ orresponde «l with his recollection of the oxen which 
the defendant sold in his presence. Jb. 383. 


See infra, sub-title, StareMeNT BY DEFENDANT. 
VI. Homicipe. 


Malice implied from use of deadly weapon; character of we apon a 
question for the jury.—Malice may be implied from the use of a 
deadly weapon; and the character of the weapon used, whether 
deadly or otherwise, is, in most cases, a question for the jury, to 
be determined from its description by witnesses, the nature of the 
wound inflicted, the opinion of experts, and other circumstances 
in evidence. Sylvester v. State, 1. 

Charge « assuming poe ket-knife not a deadly weapon crroneous.—The 
refusal of a charge requested by a defendant on trial for murder, 
which assumes, as matter of law, that a pocket-knife is not a deadly 
weapon, is free from error. Jb. /?. 

Malice pre sumed trom We of de adly weapon; burden of proof. —The 
law presumes malice from the use of a deadly weapon, and casts 
on the defendant the onus of repelling the presumption, unless the 
evidence which proves the killing also shows that it was done with- 
out malice; ‘Sin other words, the burden of proving that a homi- 
cide was committed in self-defense rests on the defendant, unless 
it can be deduced from the facts and circumstanses which prove 
the killing.”’ De Arman v. State, 351. 

Same.—But if the testimony which proves the homicide, proves also 
its excuse or justification, then the burden is not shifted, and the 
defendant need introduce no proof. Jhb, 351. 

Murder; conviction of murder in second degree an acquittal of mur- 
der in the first degree.—A conviction of murder in the second de- 
gree is an acquittal of murder in the first degree: and, on appeal 
from the judgment of conviction in such ease, this court will not 
consider the rulings of the primary court on questions relating to 
murder in the first degree, as, on a second trial, after reversal and 
remandment, all distinction between the degrees will be wholly 
immaterial. Jb. 35/, 

Same; failure of court to instruct the jury as to constituents of man- 
slaughter; when free from error.—On the trial of a defendant for 
murder, the failure of the primary court to instruct the jury as to 
the constituents of manslaughter in its general charge is not an 
error of which he can complain on appeal. It he deemed the in- 
structions not full enough on any point, he should have asked spe- 
citie instructions ; and failing to do so, this court can not consider 
the question. Jb. 351, 

Same.—The failure of the primary court to so charge is free from 
error in this case for the additional reason, that the bill of excep- 
tions purports to set out all the evidence, and contains no evidence 
tending to show that the offense, if any wascommitted, was, or could 
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bé manslaughter; the defendant being, under the evidence, either 
guilty of murder, or justifiable in the commission of the homicide 
under the law of self-defense. Jb. 351. 

37. Self-defense.—It a defendant indicted for murder did not provoke, or 
bring on the difficulty, but approached the deceased in an orderly 
and peaceful manner, and the deceased replied angrily and insult- 
ingly, advanced towards him, and placed his hand upon, or in the 
direction of his pistol pocket in such manner as to indicate to a 
reasonable mind that his purpose was to draw and fire, the defend- 
ant was authorized to anticipate him and fire first. Jb. 351, 

38. Same.—The rule in such case would not be varied, if it should turn 
out that the deceased was in fact unarmed, as the law of self-pres- 
ervation did not require the defendant to wait until the weapon 
was presented, ready for deadly execution; but he had the right 
to act on the reasonable appearance of things. The danger, how- 
ever, must have been real, or so manifestly apparent as to create 
a reasonable belief of present impending peril to life or limb; and the 
defendant must not have been instrumental in provoking or bring- 
ingiton. Jb5/, 

39. Same; when defendant not re qr dito retreat.—lf the accused, with 
no intention of bringing on a difficulty, approached the deceased 
ina peaceable manner, and the deceased made the first hostile 
demonstration, by drawing, or attempting to draw a weapon, or by 
appearing to do so, the appearances coming within the rule de- 
clared above ; and if the accused was in such proximity to the de- 
ceased as to render it hazardous to attempt flight; or if the assault 
was made with a deadly weapon, and was open and direct, and in 
perilous proximity ; then, the law would not require the accused to 
endanger his safety by attempted flight. J. #57 

40. When plea of self-defense is unarailing.—But if the accused ap- 
proached the deceased for the purpose of bringing on a difficulty 
with him, or had previously formed the design of taking his life, 
the plea of self-defense would be unavailing. Jb. #57, 

41. Violent or bloodthirsty character of deceased; when material.—When 
it is doubtful who was the ageressor, the known violent or blood- 
thirsty character of the deceased is a material matter to be consid- 
ered by the jury, as more prompt and decisive measures of defense 
are justifiable against such an assailant. But this principle is con- 
fined to defensive measures; and it furnishes no excuse or pallia- 
tion for aggressive action, nor when the difficuity is brought on, or 
sought by the accused. Jh. 357. 

42. Law of self-defi nse; aceused must be tre ? from fault.—It is a funda- 
mental principle of the law of homicide, when the doctrine of self- 
defense is invoked, that the accused must be free from fault in 
having provoked or brought on the difliculty in which the killing 
was perpetrated; if he himself was the aggressor, he can not be 
heard to urge, in his own justification, the necessity for the killing: 
which was produced by his own wrongful act. Storey v. State, 329. 

Same; when duty of accused to retreat.—Another important principle 
of the law of homicide, governing, at least, cases of mere assault, or 
of mutual combat, where the attacking party has not ‘‘the purpose 
of murder in his heart,’”’ is, that the right of self-defense does not 
arise until the defendant has availed himself of all proper means 
in his power to decline the combat by retreat, provided there be 
opened to him a safe mode of escape. Jb. 329. 

Same; when accused need’ not retreat.—But where the assault is 
manifestly felonious in it purpose, and forcible in its nature, as in 
murder, rape, robbery, burglary, and the like, as distinguished 
from secret felonies, such as mere larceny from the person, ete., 
the party attacked is under no obligation to retreat; but he may, 
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in such case, if necessary, stand his ground and kill his adversary. 
I h, 329. 

Same; when accused assailed with deadly weapou.—This prin- 
ciple, however, when applied to attack made with a deadly weapon, 
must be limited to those cases, in which the aitack with the deadly 
weapon is made under such circumstances as to reasonably justify 
the conclusion, that the party assailed,by retreating, will apparently 
put himself at a disadvantage. Jb. 329, 

Same; reasonable belief of imminent peril, and of urgent necessity to 
tuke life.—To enable one charged with homicide to make out a 
case of self-defense, the circumstances surrounding him at the time 
of the fatal act must be such as to have created in his mind a rea- 
sonable belief, well founded and honestly entertained, of his own 
present and immediate imminent peril, and cf an urgent necessity 
to take the life of his assailant, as the only alternative of saving his 
own, or of preventing the infliction of great bodily harm; and of 
the existence of these facts the jury must be the judge. Jb. 329, 

Personal property taken without eriminal intent; law of recapture. 
Where personal property is converted, or taken possession of in 
such manner as to constitute merely. a civil trespass, without any 
criminal intent, it is not lawful to recapture it by the exercise of 
any force which would amount even toa breach of the peace, much 
less a felonious homicide. Jb. #29. 

The vight to take life to prevent the commission of a felony; lanitation 
to rule.-—Although it has often been stated, in general terms, by 
text writers, and in many well considered cases, that one may 
‘oppose another who is attempting to perpetrate any felony. to the 
extinguishment, if need be, of the telon’s existence,’’ the rule as 
thus stated is neither sound in principle, nor supported by the 
weight of modern authority; but the safer view is, that the rule 
does not authorize the killingof persons attempting secret felonies, 
not accompanied by force. Ib. 32%. 

Same; when the killing of one att nipting to commit larceny ofa horse, 
not justifiable. —W here, on the trial of a prisoner for murder, one 
of the defenses relied on was, that he was in pursuit of the de- 
ceased, at the time of the homicide, for the purpose of recapturing 
a horse, which had been stolen from him by the deceased, and 
that the killing was necessary to a recovery of the horse, it being 
shown that the alleged larceny, if it occurred at all, Was commit- 
ted in the day time, and it not being shown that the prisoner was 
unable to obtain his redress at law,—/eld, that the refusal of the 
court to charge the jury, at the prisoner’s request, that if the horse 
was feloniously taken and carried away by the deceased, and there 
Was an apparent necessity for killing the deceased, in order to re- 
cover the horse, and prevent the consummation of the larceny, the 
homicide would be justifiable, is free from error, although the lar- 
ceny of a horse, without regard to value, is a felony under the 
statute. Jb. 329, , 


50. Right of pursuit and recapture of stolen property, as applicable to law 


of homicide.—It, however, the horse was in tact stolen by the de- 
ceased, the prisoner, or any other person, without informing the 
deceased of his purpose, had the right to pursue him for the pur- 
pose of arresting him, and of recapturing the stolen properiy ; and, 
if resisted, had the right to repel force by force, and was not re- 
quired to give back or retreat; and if, under such circumstances, 
the deceased was killed, the homicide would be justifiable. 
Th. 329, 


51. Same.—lf, in such case, the prisoner’s purpose was honestly to 


make pursuit, he would not for this reason be chargeable with the 
imputation of having wrongfully brought on the difficulty ; but the 








652 





INDEX. 


CRIMINAL LAW—Continued. 


=o 


Os. 


52a 


54. 


56. 


57. 


58. 


law would not permit him to resort to the pretense of pursuit, as a 
mere colorable device, beneath which to perpetrate crime. Ib. 329. 
Character of deceased; when a vital issue.—While ‘‘no one can, with- 
out lawful excuse, kill a blood-thirsty ruffian any more than he can 
the most orderly citizen ;’’ yet, an overt act done by the former 
may reasonably justify prompter action, as a necessary means of 
self-preservation, than if done by the latter; and hence, in all 
cases of homicide, in which an issue of self-defense properly 
arises, the character of the deceased is a vital issue. Jb 329. 

Insanity as defense for crime; burden of proof.—When insanity is set 
up as a defense in a criminal case, it must be established to the 
satisfaction of the jury, by a preponderance of the evidence ; and a 
reasonable doubt of the defendant’s sanity, raised by all the evi- 
dence, does not authorize an acquittal. (BricKke.., C. J., dissent- 
ing.) Ford v. State, 885, 

Insanity fitful or occasional in character; not presumed to be continu- 
ovs.—It is only insanity of a chronic or permanent nature which, 
on being proved, is presumed to continue ; there is no presumption 
that fitful and exceptional attacks of insanity are continuous. 
Th. 385, 

Same; offense presumed to have been committed in lucid interval. - 
Where an insane person “thas lucid intervals, the law presumes 
the offense of such person to have been committed in a lucid in- 
terval, unless it appears to have been committed in the time of his 
distemper.” Ib. 885, 

Voluntary drunkenness no excuse for crime.—While voluntary drunk- 
enness may some times operate to rebut the existence of malice, 
so as to reduce the grade of homicide, or other crime of which 
malice is a necessary ingredient, and, in many instances, a man 
may be so drunk as to be incapable of forming or entertaining any 
specific intention at all; yet, it can not be said, in any proper 
sense, that intoxication excuses the crime committed under its in- 
fluence, or that the defendant should on that account be entirely 
acquitted of guilt. Jb. 385, 


See CHARGE TO JURY. 
Sub-title, EvipENcE, supra. 
VII. Gamina. 
See CHARGE To JURY. 
VII. Ixpiermenr. 


Indictment; exceptions created by a proviso to an act need not be neg- 
atived.—Where a proviso or exception is embodied in a separate 
clause of a penal statute. and not in the clause creating the offense, 
it is not necessary that an indictment founded on the statute should 
negative the proviso or exception. Grattan v. State, 344. 

Same; when indictment in language of the statute insufficient. 
While the general rule is, that where a new offense is created by 
statute, an indictment describing the offense in the language of 
the statute, or in words conveying the same meaning, is good, this 
is not sufficient, if such indictment fails to allege the fact, ‘‘in the 
doing or not doing of which the offense consists.’’ Jb. 344. 

Indictment under act prohibiting the sale, ete., of cotton in Lowndes 
and other counties; what it should aver.—An indictment under the 
act approved February Ist, 1879 (Pamph. Acts, 1878-9, p. 216), 
charging the defendant with unlawfully and knowingly buying 
cotton in the seed in Lowndes county, one of the counties named 
in the act, should allege either the name of the owner of the cotton 
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purchased, or the name of the person from whom the purchase 
was made. Either averment would be sufficient to obviate any 
objection based upon a want of certainty in the statement of the 
offense. Ib. 344. 

59. Same; when insufficient.—Hence, an indictment in such case, which 
alleges neither the name of the owner of the cotton, nor the name 
of the person from whom it was purchased, is fatally defective. 
Tb. 344. 

60. Sufliciency of indictment; several offenses stated disjunctively in same 
count.—It is no ground of objection to an indictment found under 
section 4369 of the Code of 1876, as amended (Pamph. Acts, 
1878-9, p. 63), prohibiting the trading in designated farm products 
between sunset and sunrise, that the several offenses denounced 
by the statute are stated in the same count disjunctively, or in the 
alternative; being of the same character, and subject to the same 
punishment, they may be, under the express provisions of the 
Code (§ 4798), joined in the same count. Russell v. State, 348. 

61. Indictment for trading in farm products between sunset and sunrise; 
necessary averments of.—An indictment under this statute, which 
charges that the defendant ‘‘did buy, sell, receive, barter, or dis- 
pose of’? a designated quantity of seed cotton ‘ after the hour of 
sunset and before the hour of sunrise of the next succeeding day 
against,’’ ete., is fatally defective in failing to aver the name of the 
person to whom the defendant sold, bartered or disposed of the 
cotton; and also in failing to aver the ownership of the cotton 
bought or received, or the name of the person from whom it was 
bought or received, or that the names of such persons were to the 
grand jury unknown. Jb. 348. 

62. Burglary and larceny; when conviction may he had for either under 
indictment for burglary.—In burglary, if the intent to steal has 
been consummated, if there is not only the criminal breaking and 
entry, but an actual felonious taking of the goods of another, the 
burglary and larceny are so closely connected and so combined, 
that they may be charged in the same count in the indictment ; 
and in that form the indictment is regarded as charging but one 
offense, a combined offense, or rather burglary committed in a 
particular manner; and upon it there may be a conviction of either 
barglary or larceny; or there may be a general conviction, though 
but one punishment can be imposed. Gordon rv. State, 310. 


See infra, sub-title, ProraNe SWEARING. 
IX. Jurors anp Jury. 


63. Practice in excusing jurors summoned to try a capital case.—“‘With- 
out deciding it to be error to excuse a juror from service before a 
capital felony is regularly called for trial, when he is shown to be 
exempt by statute,’ the court expresses the opinion, “‘that the 
safer practice is not to excuse any juror in advance of the trial, 
until he claims the privilege of such exemption on his name being 
regularly drawn.’’ Sylvester v. State, 17. 

64. Oath to jury; when insuficient.—The settled rule is, that Where the 
judgment-entry in a criminal case purports to set out the full oath 
administered to the jury trying the cause, it must express every 
essential element or ingredient of the oath, as prescribed by stat- 
ute (Code of 1876, § 4765); and hence, a recital in such judgment- 
entry that the jury were ‘“ sworn and charged well and truly to try 
the issue joined,’’ omitting the words, ‘‘and a true verdict render 
according to the evidence, so help you God,”’ is fatally defective. 
Storey v. State, 329, 

65. Same; when insufiicient.—But a recital in the judgment-entry that the 
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**jury were duly sworn,’’ or ‘were sworn according to law,”’ is suf- 
ficient; and ‘‘it is the safer practice for the nisi prius courts to 
pursue.”” Jb, 329, 


66. Oath of petit jury in criminal case; when insufficient.—An oath ad- 


ministered to a petit jury in a criminal case to ‘‘well and truly the 
issue joined to try and a true verdict to render,’’ is insufficient, in 
that it fails to require the jury to render their verdict ‘‘according to 
the evidence ;’’ and it will not sustain a judgment of conviction on 


appeal. Allen rv. State, 5. 
See CuarGe To Jury. 


X. Larceny. 


67. Larceny; what constitutes asportation.—Where, on the trial of a de- 


fendant indicted for the larceny of a hog, the only evidence of an 
asportation tended to prove that the defendant shot the hog, and 
cut its throat, these injuries resulting in death, a charge instruct- 
ing the jury, that the ‘least removal of the hog by the defendant 
after he shot and killed it, would be an asportarit in law; and if 
the jury believe from the evidence, bevond a reasonable doubt, 
that the defendant shot and killed the hog, and then took hold of 
it and cut its throat, that would constitute a taking and carrying 
away in the eyes of the law,’’ is free from error. Croom v. 
State, 14. 


68. Declaration of defendant ; when inadmissible.—It is not competent 


for a defendant indicted for larceny, and who defends under a claim 
of ownership, to introduce in evidence a declaration made by him 
while in possession of the property alleged to have been stolen, 
showing how his asserted right or claim originated. Such declara- 
tion is no part of the res gestw, but merely a recital of a past trans- 
action. Allen v. State, 5. 


69. Stolen goods carried into another county; when conviction may be had 


therein.—Lareeny not changing the ownership or lawful possession 
of the stolen property, if the thief carry it into another county, or 
have it so carried, and there exercise dominion over it, this consti- 
tutes larceny in such county, and the thief may be indicted and 
convicted therein. Whizenant v. State, 383. 
See infra, sub-title, PLeas anp Derenses. 
Sub-title, Evipence, supra. 


XI. Limirations, STATUTE OF. 


70. Judgment-entry when new indictment ordered to be preferred for vari- 


ance or other defect ; what should contain.—When, under the Code, 
a new indictment is ordered to be preferred against a defendant— 
either for a variance, under section 4817, or on account of an insui- 
ficient description, or other defect, under section 4819, the judg- 
ment-entry should show, in order to prevent the running of the 
statute of limitations, under the provisions of section 4820, that a 
nolle prosequi was entered, or that the indictment was quashed, or 
otherwise disposed of ; and if a nolle prosequi is entered for a va- 
riance, the entry should further show that the order was made be- 
fore the jury retired. Coleman v. State, 312. 


71. Same; when insuficient.—Hence, a judgment-entry reciting that 


there was ‘‘a misdescription in the indictment of matter therein 
stated,’’ and that the defendant had refused to allow it to be 
amended, ‘‘so as to conform to the correct description,’’ and hold- 
ing the defendant to bail in a stated sum ‘‘to await any new indict- 
ment that may be found against him for the same offense,’’ without 
more, is insufficient to prevent the running of the statute of lim- 
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itations, whether the order was made under section 4817, or under 
section 4819 of the Code. Jb. #12. 

Same; when defendant entitled to an acquittal.—lf, in such case, the 
bar of the statute of limitations is complete, the defendant is en- 
titled to an acquittal, unless the judgment-entry is amended nune 
pro tune, curing the defect. 1b. 312. 


XII.) Pieas anp DEFENSES. 


A crime can not be split up into two or more distinet oft nses.—A sin- 
gle crime can not be split up, or subdivided into two or more in- 
dictable offenses; and hence, if the State, through its authorized 
oflicers, elects to prosecute a crime in one of its phases or aspects, 
it can not afterwards prosecute for the same criminal act under 
color of another name. Moore v. State, 307. 

Plea of forme r conviction; when good.—To an indictment for an as- 
sault with an intent to murder, a plea of former conviction of an 
assault and battery with a stick in the county court, based on the 
same criminal act, is good, although the offense charged in the in- 
dictment is a felony, and the offense for which there was a former 
conviction is merely a misdemeanor. Jb, 307. 

Sane; when vitiated for fraud.—tlt, however, the former conviction 
was procured by the fraud, connivance or collusion of the defend- 
ant, this would vitiate the conviction, and it would not be a bar to 
the indictment. Jb. 307, . 

Same; plea need not negative fraud.—The defendant is not required 
to negative in his plea the existence of such fraud, connivance or 
collusion; but, if it exists, the State must set it up by replication to 
the plea. Jb. 307. 

Sections 4629-30 of the Code; when provisions pot applicable.—The 
provisions of sections 4629-30 of the Code of 1876 have no appli- 
cation in this case, as they only authorize the abatement of a pros- 
ecution for a misdemeanor, pending in the circuit court, on sworn 
plea of the defendant, averring that the county court had acquired 
prior jurisdiction, without his ‘tageney, request, participation, or 
authority,’”’ and that the prosecution is still pending in the county 
court, and on proper proof supporting the plea. Jb. 307. 

Plea of former acquittal or conviction; sufiiciency of.—The test of the 
sufliciency of a plea of former conviction or former acquittal is, 
whether the facts averred in the second indictment, if found to be 
true, would have warranted a conviction upon the first. The two 
offenses must be the same, identical in law and in fact, or an ac- 
quittal or conviction of the one is not a barto a prosecution for the 
other. Gordon v. State, 315. 

Same.—However closely connected in point af fact the offenses may 
be, if, in contemplation of law, they are distinct and different of- 
fenses, there is no protection against a prosecution for both, ex- 
cept in cases in which the State elects to prosecute for them as but 
one offense. Jb. 315, 

Same; when former conviction or acquittal of larceny no bar to 
an indictment for burglary.—Where an indictment for burglary 
charges that the breaking and entry were done with an intent to steal, 
aformer conviction or acquittal of the larceny which, it is averred, he 
intended to commit, when he committed the burglary, will not con- 
stitute a bar to the indictment for the burglary; for upon the for- 
mer trial he could not have been convicted of the offense now 
charged, nor would the evidence which would support a conviction 
on the present indictment have availed for a conviction on the first. 
Th. 315. 

As to pleas of Self-defense, and Insanity, see sub-title, Homicipe, 
supra. 
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XIII. Prorane SwEARING. 


Public profane swearing indictable at common law.—Public profane 
swearing, when it takes such form, and is uttered under such cir- 
cumstances as to constitute a public nuisance, is an indictable 
offense under the common law; but the single utterance of a pro- 
fane word is not per se indictable, at least when not spoken in a 
loud voice, or with repetitions. Goree v. State, 7. 

Same.—It is not necessary to make out the offense of public profane 
swearing, that the language used should be heard by a large por- 
tion of the community; but it is sufficient, if three or four per- 
sons were present and heard the words uttered J). 7. 

Same; sufliciency of indictment.—Publie profane swearing being a 
common law offense, and no form of indictment being prescribed 
by the Code, the indictment must averevery material constituent of 
the offense, time and venue alone being excepted. J). 7. 

Same; when indictment insuflicient.—An indictment for such offense 
which fails to charge that the profane words were uttered in the 
presence or hearing of any one, but merely that they were publicly 
uttered, is insuflicient. ‘* According to the best approved prece- 
dents, the language is usually charged as having been uttered in 
the presence and hearing of divers persons, citizens or subjects, as 
the case may be.”? Jb. 7. 


XIV. Prouipirion. 


Local statute prohibiting sale of intoxicating liquors; when sale not 
violative of. —A sale to be in violation of a local statute, making it 
unlawful to sell, ete., spirtituous, vinous, or malt liquors, with- 
in a designated locality, must be made in that locality ; and hence, 
a sale, passing the title, made in a different locality, where the liq- 
uor is set apart and delivered to an express company, to be by it 
transported into the territory covered by the statute, and there de- 
livered to the buyer, is not within the words or spirit of the stat- 
ute, although the liquor is sent ‘*C. O. D.,’’ by instructions of the 
buyer, and he pays the price therefor on delivery. Piélgreen v. 
State, 368. 

XV. Statement By Derenpanr. 

Its nature.—The statement of facts which a defendant in a criminal 
case is authorized to make in his own behalf, under the act ap- 
proved December 2, 1882 (Pamph. Acts, 1882-3, p 4), being in the 
nature of evidence, and submitted to the jury in that character, it 
is subject to the ordinary intrinsic tests of credibility governing 
the sworn testimony of witnesses; and hence, the jury, in determ- 
ining its weight, may consider the character of the defendant, if 
legitimately in evidence, his demeanor on the stand, his intelli- 
gence, the accuracy of his memory, the inherent probability of his 
statement, its consistency with itself and the other circumstances 
of the case, or the lack of these elements of veracity, together with 
other considerations liable to affect the credibility of the statement, 
or afford any reasonable presumption of its probability or improb- 
ability. Blackburn v. State 319. 

What weight entitled to.—While the jury can not arbitrarily or ca- 
priciously discard the statement, any more than they can technical 
evidence, it is entitled only to such weight, in influencing their ver- 
dict, as they may, in good conscience and justice, see fit to give it; 
and it is clearly not necessary that the statement should be cor- 
roborated by other independent testimony, in order to authorize 
the jury to believe it. Jb. 319. 

When charge upon weight of, erroneous.—A charge requested by a 
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defendant in a criminal case, embodying an instruction to the j jury, 
that his statement ‘‘is to be given no less credence on account of 
its not being made under. oath,” be ing an improper infringement 
upon the province of the jury, was, for that reason, properly re- 
fused. Ib. 319. 

90. Act allowing defendants in criminal cases to make statements construed. 
By the act of December 2, 1882 (Pamph. Acts, 1882-3, p. 4), au- 
thorizing defendants in criminal cases to make statements in their 
own behalf, the legislature did not intend to allow them to become 
Witnesses, or their statements to become evidence. ( ‘happell v. 
State, 322. 

91. How should be considered by jury.—The jury can not, however, 
wantonly and capriciously disregard a statement made by a de- 
fendant under the statute in their deliberations ; but they must con- 
sider it in connection with the evidence in the cause, and give to it 
such weight, and only such weight, as its own inherent force, or 
corroborating proofs authorize. Ib, 322. 

92. Defi ndants can not be examined or cross-ecamined.—Defendants in 
criminal cases can not be examined by their counsel or cross-ex- 
amined by the State, when. they make their statements under the 
statute. Jb. #22. 

93. Defi ndants can not be impeached.—While the statements may be 
subjected to all the tests for ascertaining truth, which spring out 
of the proof in the cause, such as the consistency or probability 
rel non of the statements, the defendants’ manner in making the 
statements, and the interest they must feel in the result, the de- 
fendants can not be impeached, as witnesses may be, by proof of 
bad character, by cross-examination, or by any other proof of ex- 
trinsic facts, introduced for such purpose. (SoMERVILLE, J., not 
expressing an opinion as to the right to impe: ach defendants by 
proof of bad character.) Jb. 322. 

94. Its nature.-—While the statement made by a defendant in a crimi- 
nal case is:not technically evidence, in the broadest acceptation of 
the word, it is certainly ‘‘in the nature of evidence,’’ is made to 
the jury tor their consideration, and is to be weighed by them, in 
connection with all the evidence, in determining the issue of guilt 
or innocence. Beasley v. State, 328, 

95. May be commented on by counsel.—lt is error for the primary court to 
refuse to permit the defendant’s counsel, in addressing the jury, 
to comment on such statement. Jb. 328, 

96. Defendant not subject to cross-eramination.—When a defendant in a 
criminal case makes a ‘“‘statement’’ under the statute, he is not 
subject to cross-examination by the State; and it is a reversible 
error for the primary court to allow sue h cross-examination against 
hiachtection, Whizenant v. State, 383. 

Can not state motive or belief. —An uuncommunicated belief, motive, 
or intention can not be stated by a defendant in a criminal case in 
the statement which he is allowed to make under the statute. 
Burke v. State, 377; Whizenant v. State, 383. 


XVL. Trapine 1x Farm Propucts BETWEEN SUNSET AND SUNRISE. 


98. Statute construed.—Under the statute prohibiting the selling, buy- 
ing, ete., of the agricultural products therein designated after the 
hour of sunset and before the hour of sunrise of the next succeed- 
ing day (Code, § 4369), the want of the knowledge or consent of 
the owner of the products so prohibited to be bought, sold, ete., is 
not an element of the offense; and hence, his knowledge of the 
act, or consent thereto, when done by another, is no defense to a 
prosecution under the statute. Gilliam v. State, 10. 


42 
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XVII. Tria anp INcIDENTs. 


99. When record must show presence of defendant in capital case.—On 
appeal in a capital case, the failure of the record to show aflirma- 
tively, that the defendant was personally present in court when 
the day for his trial was fixed, and the order made for summoning 
a special venire, is a reversible error. NSylrester v. State, 17. 

100. When defendant's presence will not he presumed, or error waived. 
In such case this court will not presume from the mere silence of 
the record, that the defendant was present when the day for his 
trial was fixed, and the order made for summoning a special 
venire; nor will it be held that the error was waived by his pro- 
ceeding to trial without objection. Jb. 17. 


See sub-title, Jury anp Jurors, supra. 


XVIII. Verpict anp JUDGMENT. 


101. When judgment in criminal case will not support an appeal.—Where, 
on the trial of a misdemeanor, the judgment-entry recites a verdict 
of guilty and the amount of the fine assessed against the defendant 
by the jury, but fails to show that the court pronounced judgment 
on the verdict, an appeal will not lie to this court, although the 
entry contains a judgment confessed by the defendant and his 
sureties for the fine and costs. Ayers v. State, 17. 

102. Hard labor for costs; when sentence suflici vt.—Where the record 
does not show that the bill of costs includes any costs, for the pay- 
ment of which the defendant can not be legally imprisoned, a 
judgment of conviction, specifying the exact duration of the addi- 
tional hard labor imposed for costs, is sufficient. Croom vr. State, 14. 

103. Indictment for murder; verdict not specifying de gree of homicide, in- 
sufficient.—Under an indictment for murder, a general verdict of 
guilty, which does not find the degree of the homicide, will not 
support a judgment of conviction. Storey v. State, 329, 

104. Sentence to hard labor or imprisonment on conviction for misde- 
meanor; how avoided by defendant on taking appeal.—The statute 
(Code, §§ 4454-5), expressly provides that if the fine and costs are 
not paid, or a judgment confessed with sureties, the alternative 
sentence to hard labor or to imprisonment must be pronounced ; 
and if the defendant, in such case, has reserved questions for the 
consideration of this court, he may prevent the imposition of the 
alternative sentence by a confession of judgment with proper sure- 
ties; for if the judgment of conviction is reversed, the judgment 
by confession, having no foundation to rest on, falls with it. 
Burke v. State, 377. 

105. Confession of judgment for fine and costs in case of misdemeanor; a 
civil liability.—A confession of judgment by sureties for a de- 
fendant in a prosecution for a misdemeanor is a civil proceeding 
in the name of the State for the use of the county in which the 
crime was committed and prosecuted, and imports a civil liability 
—a mere promise to pay money, evidenced by the judgment thus 
confessed. The State for use, ete. v. Allen, 548. 


CULLMAN COUNTY. 
1. County court of Cullman county; what jurisdiction and powers con- 
ferred by act establishing.—The act entitled “‘An act to establish an 
inferior court for Cullman county,’’ approved March Ist, 1881 
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(Pamph. Acts, 1880-81, p. 211), providing that ‘‘said court shall 
have original jurisdiction, concurrent with the circuit court, of all 
misdemeanors committed in Cullman county,’’ but not prescribing 
the modes of procedure by which such criminal jurisdiction shall 
be exercised, nor conferring on the court the power to organize 
grand juries, nor authorizing the transfer to it for trial of indict- 
ments pending in the circuit court, must be construed so as to carry 
with the express grant of jurisdic tion thereby conferred, by neces- 
sary implication, the use of all process and modes of procedure, 
authorized by law, and applicable to county courts under the gen- 
eral statutes, in the exercise of similar jurisdiction by them. Ex 
parte Alabama, in ve Merlet, 371. 


DAMAGES. 
See AupiTor, 8. 
Contracts, 8-10. 


TRESPASS. 


DEEDS. 

1. Delivery of deed; what evidence sufficient to establish.—It may be re- 
garded as settled in this State, that when a paper purporting to be 
a deed is shown to have been signed by the grantor, to have been 
acknowledged and duly certified by a proper officer, and recorded 
in time in the oftice of the judge of probate of the county in which 
the lands lie, and there is no other evidence to weaken the force 
of these facts, this is sufficient proof of complete execution by de- 
livery, although there is no direct proof of that fact. Alexander 1 
Alewander, 295. 

2. Same; whether presumption of delivery overturned, quere.—But where 
the testimony also shows that when the deed was acknowledged 
and certified, the grantor took possession of it, and sent it to the 
registration office, with directions that, when recorded, it should 
be returned to him, which was done,—quere whether this would 
not overturn the prima facie presumption of delivery which would 
otherwise arise from its acknowledgment and record, and whether 
this, unexplained by other testimony, would not show that there 
was, in fact, nodelivery. Ib. 295, 

3. Same; how ascertained when testimony indeterminate or ambiguous. 
The question of the delivery ve! non of a deed, when the testimony 
is indeterminate or ambiguous, is, and must be a question of inten- 
tion with which the ambiguous or disputable act or acts were done 
or performed. Jb, 295, 

Same ; how declaration of grantor in reference to, should be consid- 
ered.—Declarations and admissions of a grantor touching the deliv- 
ery of a deed, on a question of delivery rel non, should be cau- 
tiously weighed, because of their liability to be misunderstood, the 
facility of fabricating them, and the difficulty of disproving them. 
Tb. 2965. 

5. Proof of handwriting of subscribing witness to deed ; when inadmissi- 
ble.—For the purpose of proving the execution of a deed, evidence 
of the handwriting of a subscribing witness is inadmissible, when 
it is shown that the witness is within the State. To authorize such 
evidence, it is necessary to show that the subscribing witness is 
dead, is out of the State, or is, for some reason, incompetent to tes- 
tify. Allred v. Elliott, 224. 

6. Execution of deed; proof of —Where the grantor in a deed which 
had been lost, the execution and contents of which were sought 
to be proved, testified that he executed the deed in the presence 


1 
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of two subscribing witnesses, naming them, one of whom was a 
woman, the testimony of a witness, who had been named by the 
grantor as the other subscribing witness, that a woman who was 
absent from the State signed the deed as a witness, is competent, 
although it is shown that the witness testifying could neither write 
nor read writing. His inability to write or read writing might 
impair the weight of his testimony, but it would not render the 
testimony illegal. Th. 224. 

. Deed to land; execution of —A deed to land, executed by a person 
who writes or signs his name, is valid, if it is attested by one wit- 
ness who is able to write, and does write his name. Jb. 224. 


8. Consideration of deed in contest between grantee and creditors of 


9. 


10. 


11. 


12. 


13. 


grantor; rule as to admissibility of parol evidence.—The rule that 
the consideration clause of a deed can not be varied by parol evi- 
dence ina contest between the grantee and the creditors of the 
grantor, merely prohibits parol proof of a consideration of a dif- 
ferent kind from that expressed in the deed—as proof of a valuable 
consideration when a good consideration is expressed, or proof of 
a good consideration when a valuable consideration is expressed ; 
it does not restrict the grantee to proof of the precise consideration 
recited in the deed, but he may show any — of the 
same kind. Pique, Manier & Hall v. Are ndale, 

Same.—It is competent for a grantee in a de “9 a h recites a 
moneyed consideration, in a contest between him and a judgment 
creditor of the grantor, to show in support of the deed, that the 
true consideration was partly the payment of a debt or legal lia- 
bility due from, or resting upon the grantor, and partly a promise 
on the part of the grantee to pay the grantor a specific sum of 
money. Jhb. 91. 

Same; when not regarded with suspicion.—The fact that the true 
consideration of a deed was the payment of a debt or legal liability 
due from or resting upon the grantor, and the grantee’s promise to 
pay the grantor a stated sum of money, w hile the recited consid- 
eration was money paid, does not of itself constitute a badge of 
fraud, or cause the transaction to be regarded with suspicion in a 
contest between the grantee and a judgment creditor of the grantor. 
Th. 91. 

When deed to land not void on its face for uncertainty.—A sheriff's 
deed to a lot of land ina city which was sold under execution, and 
which is described in the deed as “‘ part of. lot seventeen, fronting 
on Gallatin street fifty feet, extending eastwardly seventy-three 
feet, as the property of said Isaac Jamison,”’ is not, on its face, 
void for uncertainty, as it might be shown by extrinsic proof that 
the entire front of the lot on Gallatin street was only fifty feet; or 
that Jamison, at the time of the execution of the deed, owned a 
defined part of the lot fronting on said street, measuring fifty feet, 
-_ known “‘as the property of said Isaac Jamison.’’—Berustein 

. Humes, 260. 

When deed void for uncertainty.—But when such deed is considered 
in connection with extrinsic proof, showing that lot seventeen 
fronts on Gallatin street about one hundred and forty-seven feet, 
all of which had been conveyed to Jamison except about twenty- 
five feet, none of which is shown to have been disposed of by 
Jamison at the date of the execution of the deed; and it is not 
shown that the fifty feet front had ever been separated from the 

residue, or that there was any identification of any fifty feet front 

known ‘‘as the property of said Isaac Jamison,’’ the property is 
not sufficiently identified, and the deed is void for uncerti iinty. 
Ib. 260. 

Identification of land in deed by extrinsic proof.—When identifica- 
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tion of land in a deed is sought to be established by extrinsic 
proof, it must be shown by proof of facts—facts still existing, or 
which are shown to have once existed. Opinion or conjecture as 
to the land intended to be conveyed will not do. Jb. 260. 

14. Sale of lands by personal representative; when title of the heirs or 
devisees not divested.—Under a sale of lands by a personal repre- 
sentative, made in pursuance of a decree of the probate court, the 
title of the heirs or devisees is not divested, until a conveyance is 
executed by the order of the court; and hence, a conveyance of 
the lands, executed by the personal representative without such 
order, is wholly inoperative in a court of law. Landford v. Dunk- 
lin et al., Adm’rs, 594. 

15. Construction of deed; what not a condition precedent.—C., having 
executed a mortgage to 8. on a tract of land owned by him, after- 
wards executed a degd conveying the lands to his children, reciting 
a valuable consideration, and containing covenants of warranty, 
in which was this clause: ‘‘ Now, this conveyance is made to the 
parties of the second part, and to their heirs and assigns, absolute 
and in fee simple, with and on the following conditions, and with 
the knowledge and understanding -of them as follows:’’ Then, 
alter a statement of the execution and existence of the mortgage 
to S. and of the note secured thereby, the deed proceeds: ‘* Now, 
on payment of said note and full satisfaction of this indebtedness, 
made by either the party of the second part, then this conveyance 
shall be absolute in fee simple, and in full force and effect. Until 
said note is fully satisfied, the land conveyed to 8. for the purpose 
of securing the payment of the same, is and shall remain subject 
to the conditions and purposes mentioned in the conveyance.’’ 
The deed further provides that ‘‘ upon the payment of said note 
by the party of the first part, or by the parties of the second part, 
all the right, title and interest in and to the above described land 
shall vest in the par'ies of the second part.”’ Held, 

(a) That the term conditions, as used in the deed, can not be construed 
in its technical, legal sense, but in its generic sense, to denote the 
predicament or status of the title. 

(b) That the payment of the mortgage debt to 8. was not made a con- 
dition precedent to the vesting of title in the grantees; but the 
effect of the deed was to convey the lands to the grantees, subject 
to the incumbrance created by the mortgage. Dunlap, Adm’r 
vr. Mobl 4, Adm’r, 102. 


See ADVERSE PossEssIon. . 
Cuancery, 4, 37-40. 
FRAUDULENT CONVEYANCES. 


INFANT. 


DISCONTINUANCE, 


1. When erroneous order of removal of a prosecution pending in a State 
court to Federal court does not operate a discontinuance.—Where a 
State court, on the application of a defendant in a criminal case 
pending therein, founded on Section 641 of of the U. 8S. Rev. Stat., 
erroneously entered an order removing the cause to the Federal 
court, and afterwards that court declined to take jurisdiction and 
remanded the cause to the State court, the failure of the latter 
court to proceed in the prosecution, or to enter continuances or 
other orders in the cause, while it was awaiting disposition in the 
Federal court, and until that court made the order of remandment, 
does not work a discontinuance. Er parte The State, 363. 
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DIVORCE. . 
See Dower, 1. 
DOWER. 
1. When not barred by divorce.—Under the statutory provisions of this 


3. 


4. 


State, a divorce trom the bonds of matrimony, obtained by the hus- 
band on the ground of voluntary abandonment, does not bar the 
surviving widow of her right of dower. Williams, Adm’rx v. Hale, 
83. 

tatutory separate estate to be computed in estimating.—The statute 

requiring that, in the computation of the widow’s dower and dis- 

tributive share in the deceased husband’s estate, the value of her 
separate estate shall be deducted (Code, 1876, § 2715-16), refers to 
an estate created by the constitution and statutes, and not to an 
equitable estate, an estate which is made separate by terms of its 

creation. Flarris v. Harris, 536, 

Same; investinent of moneys, the wife’s statutory separate estate, by the 
husband.—The husband, in investing money, the statutory sepa- 
rate estate of the wife, may elect, the claims of creditors who had 
previously supplied the family with necessaries not being involved, 
whether the investment shall be made in the name of the wife, 
continuing the character of the estate, or whether the investment 
shall be made in the name of himself, or of a stranger, as her 
trustee, to hold for her sole and separate use; and when such in- 
vestment is made in the latter way, the value of the property there- 
by purchased, and held by her at the time of the husband’s death, 
can not be computed in ascertaining her dower interest and dis- 
tributive share in his estate. Jhb. 536. 

Same; transfer of policy of life insurance by the hushand to the wife; 
character of estate there by created.—A_ transfer by the husband to 
the wife of a policy of insurance on his life, payable to him, as a 
gift, creates in the wife an equitable separate estate; and, she 
having collected the insurance money after his death, the amount 
thereof can not be computed, in estimating her dower interest and 
distributive share in his estate. (This case distinguished from 
Williams v. Williams, 64 Ala. 405.) Th. 5386. 


See FRAUDULENT CONVEYANCES. 


vr. 


EJECTMENT. 


1. 


3. 


When outstanding title in a stranger a defense.—A party in possession 
of land, claiming under a purchaser at a sale made by a trans- 
feree of a mortgage under a power contained therein, can success- 
fully defend an action of ejectment brought by the mortgagor tor 
the recovery of the land, although the transfer of the mortgage and 
the sale under the power were so irregular as to convey only the 
mortgage interest, and not the legal title. In such case, the de- 
fendant is not a naked trespasser, but holds possession under 
claim, if not color of right; and so holding, it is enough to defeat 
the plaintiff’s action for him to show an outstanding title ina 
stranger. Snedecor v. Freeman, 140. 
‘harge of court; presumption of title to land.—In an action of eject- 
ment a charge instructing the jury, that ‘‘prior possession for 
several years, accompanied with the erection of valuable improve- 
ments and other acts of ownership, raises a presumption of title,’’ 
asserts a correct legal principle; and if its tendency is to mislead, 
this calls for an explanatory charge, and is no ground for reversal. 
Allred v. Elliot, 224. 
When right of possession in mortgagor subject to sale under execution; 
title of purchaser.—Where a deed of trust conveying lands, exe- 
cuted to secure a series of bonds having several years to run, 


~ 
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4. 


5. 


6. 


after reserving the possession and enjoyment of the premises 
in the grantor, provided that before the trustee could enter 
and take possession, there should be a delay of sixty days af- 
ter default, a demand of payment and a request from the holder of 
the bonds; and afterwards default was made, but the trustee did 
not take the steps necessary to entitle him to enter and take pos- 
session,—/eld, that the right of possession and enjoyment in the 
grantor was a valuable interest, a legal estate. which was subject 
to levy and sale under execution, and the purchaser of that in- 
terest acquired such an estate as would support ejectment. Bern- 
stein v. Humes, 260. 

When deed of trust not an outstanding title in a stranger.—In such 
case the deed of trust is not such an outstanding title ina stranger 
as will defeat a recovery in ejectment by a plaintiff claiming under 
the purchaser at execution of sale. Jb. 260. 

Right of personal representative to bring ejectment.—The effect of our 
system, subjecting lands descended or devised to administration, 
rendering them liable to the payment of the decedent’s debts, and 
conferring upon the personal representative power to rent them, 
and to intercept the descent, or defeat the devise, by sale under 
the order of the probate court, is, that the personal representative 
is entitled to maintain any action at law for their recovery that 
the heir or devisee can maintain; the right of the heir or devisee 
vielding to the right of the personal representative when he elects 
to assert it. Landford v. Dunklin, et al., Adm’rs, 594. 

When administrator de bonis non may maintain ejectinent.--Where 
lands were sold by an administrator in chief under a valid order of 
the probate court, and the purchase-money was afterwards paid, 
but no report of its payment was made, and no order was entered 
directing a conveyance to the purchaser, the administrator exe- 
cuting a deed without such order, the legal title to the lands did 
not thereby pass to the purchaser, and an administrator de bonis 
now can maintain ejectment against the purchaser for the recovery 
thereof. Ih. 594. 


EQUITY. 


See CHANCERY. 


ERROR AND APPEAL. 


l. 


» 


4. 


Finding of facts by county court of Hale; effect of on appeal.—When 
acriminal case is tried in the county court of Hale county, without 
the intervention of a jury, under the statute, this court will not re- 
vise the findings of fact by the judge trying the case, and reverse 
the judgment of that court thereon, unless it is plainly erroneous. 
Gilliam v. State, 10. 

Trial of issues of fact by the court ; special finding, when open for re- 
view in appellate court.—Where, by agreement of parties, a jury is 
waived in a civil case, and the issues of fact are tried and deter- 
mined by the court under the statute (Code, §§ 3029-31), and, at 
the request of one of the parties, the court makes a special finding, 
the sutliciency of such finding is open for review on appeal to this 
court. Betancourt v. Eberlin, Adm’r, 461. 


3. Rule as to review of chancellor's findings on facts.—The rule estab- 


lished in this court in reviewing the findings of the court of chan- 
cery on facts, is to affirm, unless clearly convinced of error; but if 
so convinced, to reverse. Eureka Company v. Edwards, 248. 
When findings of judge of probate will not be disturbed.—Where, in 
a proceeding before the Judge of probate for authority to erect a 
mill-dam, after the inquest of the jury had been returned to the 
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judge of probate, he heard other evidence introduced by both the 

applicant and contestant before making an order for the erection of 

the dam, this court will not, on appeal, revise and reverse the con- 
clusions and findings of the judge, unless they are manifestly un- 

supported by the evidence. Folmar v. Folmar, 136. _ . 

Effect of findings of primary court on questions of fact when presented 
Jor revision on appeal.—Where the primary court is charged with 
the duty of ascertaining and determining matters of fact dependent 
upon the viva voce examination of witnesses, without the aid of a 
jury, this court will, on appeal, attach to its findings the force and 
effect of the verdict of a jury, which can not be disturbed, unless 
it is plainly erroneous—opposed to all the evidence; but this rule 
is not applied to the decision of a chancellor, based upon evidence 
wholly in writing, which, in the same form, and under the same 
circumstances, is presented to this court. Me Williams v. Phillips, 
80, 

Presumption in favor of judgment or decree of primary court. 
Whether a judgment or decree is assailed, on appeal, for error of 
law, or error of fact, a presumption of correctness prevails until it 
is removed by the party complaining of error; and to justify its 
reversal, this court must see, and see clearly, that it is wrong— 
that error of law or of fact infects it. Jb. 80. 

Presumptions on appeal in favor of rulings of primary court.—The 
rule is, that this court can not presume anything, not shown by 
the record, as a ground for reversing the ruling of the primary 
court; and when an affirmative charge is given, which would be 
correct on any state of facts, it will be presumed that there was 
testimony which authorized the charge, unless the record aflirma- 
tively shows the contrary. Alevrander v. Alexander, 295, 

Same.—On appeal this court will presume every thing in favor of 
the correct ruling of the primary court, which the record does not 
affirmatively show to be otherwise. Moses, Blan & Weil v. Dun- 
ham, Buckley & Co. 173. 

When proper pleadings presumed on appeal to have been filed.—After 
the parties, without objection for the want of appropriate pleadings, 
have proceeded to a trial upon the merits in the primary court, 
this court will presume, on appeal, that the proper pleadings were 
filed or waived. Curtis v. Daughdrill, 590, 

Rule on appeal, where bill is dismissed.—lIf the chancellor dismisses 
complainant’s bill, either assigning no reason, or placing the de- 
cree on a ground which is untenable, then the rule of this court, on 
appeal, is, to inquire whether the bill contains equity. If it be 
substantially wanting in equity, the decree will be attirmed, be- 
cause it is right, though based on‘a wrong reason or ground; but 
if the bill contains defects which are amendable, and which were 
not pointed out by the ruling of the lower court, this court will re- 
verse and remand, noting the defect, that the complainant may 
have the opportunity toamend. Ryall v. Prince, 66. 

When ruling of lower court presumed to be correct on appeal.—Where 
the record shows in a criminal case, that an unusual number of 
witnesses were summoned, but fails to show for what purpose, or 
at whose instance, this court ean not judicially know what or how 
many controversies of fact were raised on the trial, and hence, can 
not know that witnesses were summoned in excess of what the 
statute requires. In such case, in the absence of a showing to 
the contrary, this court will indulge the presumption that the offi- 
cers of the law did their duty, and that the lower court rightly 
overruled defendant’s motion to re-tax the costs. Murphy v. State, 
15. 

When demurrer waived.—When a demurrer to the complaint does 
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not appear from the record to have been called to the attention of 
the lower court, or any action whatever taken thereon, it will be 
presumed, on appeal, to have been waived. McNeil v. State, 71. 

13. Judgment by consent a release of errors.—A judgment by consent op- 
erates a release of errors, and the consent upon which it is founded 
can not afterwards be withdrawn and the judgment reversed at the 
instance of the defendants. Jb. 77. 

14. Appeal from decretal order on demurrer to bill; what transcript should 
contain.—On an appeal from an interlocutory decree on demmnner 
to a bill in equity, the transcript should only contain the bill and 
its exhibits, the process and service thereof, the demurrer, the de- 
cretal order thereon, the papers pertaining to the appeal, and the 
register’s proper certificates. Merchants & Planters Line v. Waga- 
ner, d81, 

15. When judgment in criminal case will not support an appeal.—Where, 
on the trial of a misdemeanor, the judgment-entry recites a verdict 
of guilty and the amount of the fine assessed against the defend- 
ant by the jury, but fails to show that the court pronounced judg- 
ment on the verdict, an appeal will not lie to this court, although 
the entry contains a judgment confessed by the defendant and his 
sureties for the fine and costs. Ayers v. State, 11. 

16. Refusal of primary court to charge as requested; when may be revised. 
The refusal of the primary court to charge as requested can and 
will be revised, on proper exceptions, if it is shown by the bill of 
exceptions that the instructions were not abstract, or that they were 
not addressed to the sufficiency of the evidence; and this can be 
shown without a recital of all the evidence which may have been 
introduced on the trial. Ew parte Huckabee, 427. 


ESTATES OF DECEDENTS. 
See DoweEr. 


EXECUTORS AND ADMINISTRATORS. 
ESTOPPEL. 


1. When ward not estopped from pursuing funds invested by the quard- 
ian, by proceedings on final settlement of the guardianship.— Vhere 
a guardian, having purchased a lot of land, partly for cash, and 
partly on a credit, used his ward’s funds in making the cash pay- 
ment, taking the title in his own name, and securing the unpaid 
purchase-money by mortgage on the lot, which was afterwards 
toreclosed under a power of sale contained therein, and purchased 
by one charged with notice of the trust character of the funds used 
in making the cash payment, the fact that the guardian on final 
settlement of his guardianship did not receive a credit for the funds 
so used, but a decree was rendered therefor against him and his 
sureties, Which had not been satisfied, does not estop the ward 
from pursuing the funds into the lot in which they were invested, 
and from subjecting the lot to sale for the payment thereof. Rob- 
inson v. Pebworth, 240. 

2. Same; esto ppel a reasonable doctrine. —‘Estoppel in such cases is a 
seusenablle doctrine, and simply means that you shall not take the 
fruits of an illegal transaction, and afterwards set the transaction 
aside as illegal—in other words, that you shall not be heard to 
claim both under and against the same title.”’” Jb. 240. 


See JUDGMENTS AND DECREES. 








666 INDEX. 
EVIDENCE. 
I. ADMISSIBILITY AND RELEVANCY. 


1. Relevancy of evidence; general rule as to.—The general rule in regard 
to the relevancy of evidence is, that no fact or circumstance ought 
to be received, which has not a direct tendency to the proof or 
disproof of the matters in issue ; and hence, facts and circumstances 

. which, when proved, are incapable of affording any reasonable 

presumption or inference touching the issues, ought to be excluded. 
li, however, it is apparent that the fact or circumstance has a ten- 
dency to elucidate the issue, however weak and inconclusive it 
may be of itself, evidence of it ought to be received, and its weight 
or sufficiency submitted to the jury under proper instructions from 
the court. Seals v. Edmondson, 509. 

2. As to admissibility of attachment in action of trespass founded on 
the levy against the officer making the levy, see Agee v. Mayer 
Bros., 88; Rice & Wilson v. Watts, 593. 

3. Section 3036 of the Code of 1876 applicable to suits in equity.—See- 
tion 3036 of the Code of 1876, providing that all written instru- 
ments, the foundation of the suit, purporting to be signed by the 
defendant, ete., must be received in evidence, without proof of the 
execution, unless the execution thereof is denied by plea verified 
by affidavit, manifestly applies as well to courts of equity as to 
courts of law. Toope r, -ldm’r, v. Strahan, 75, 

4. Admissibility of evidence.—A statement by a witness on the trial of 
an action of trespass de bonis asportatis, that the plaintiff consented 
to the taking of the property by the defendant, is the assertion of 
a fact, and not of a mere opinion, and is, therefore, admissible evi- 
dence. The nature of such consent may be shown on cross-exam- 
ination. Street vr. Sinelair, 110. 

Same.—It is always competent for a witness to give any pertinent 
reason for the accuracy of his recollection of a fact to which he has 
testified; and hence, he may state that he had consulted counsel 
in reference to the matter of dispute; but it is not permissible in 
such case for him to state what advice his counsel gave him. Jb. 
110. i 

Same.—In a proceeding under the statute for authority to construct 
a mill-dam, a quesiion propounded to a witness, calling for the 
— for which he examined the place where the dam was to 
ve erected, and his answer thereto, that he examined it in refer- 
ence to health, are permissible. Folmar vr. Folmar, 136. 

Question calling for mental status of party, illegal.—Where the prin- 
cipal is examined as a witness in his own behalf, in a suit brought 
against him for a trespass committed by his agent, a question pro- 
pounded to him, by which he is asked whether, on being first in- 
formed of the trespass, ‘‘he approved or disapproved of it,’’ would 
be irrelevant, if propounded with the view of eliciting a mere men- 
tal approval, unaccompanied by acts or words; and being ambigu- 
ous, and it not affirmatively appearing whether the answer would 
have been legal or illegal evidence, the primary court did not err 
in disallowing the question. Burns v. Campbell, 27 

8. Trespass by mortgagor against mortgagee ; what admissible—In an 

action of trespass by the mortgagor against the mortgagee and his 
agent for a seizure, under a power of sale in the mortgage, of mort- 
gaged chattels, the written notice of the sale, and the sale itself of 
the chattels by the agent, are admissible in evidence, being merely 
cumulative evidence of the intention of the agent in taking the 
goods, and, as such, a part of the res gest of the alleged trespass, 
shedding light on the dominion over the goods previously asserted. 
Ib. 27 


9. When letter by agent is admissible in action of trespass against prin- 
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cipal and agent.—In an action of trespass against principal and 
agent, for the seizure by the agent of plaintiff’s goods, a letter 
written by the agent two days before the seizure, directed to the 
plaintiff, and received by him in due course of mail, and endorse- 
ments made on the envelope by the agent, evincing an unfriendly 
feeling towards the plaintiff, are relevant and competent, on proof 
of handwriting, as tending to show malice or an evil motive on the 
part of the agent, which may have entered into, or given color to 
the transaction. Jb. 271. 

Cross-examination of witness; when hostility to a party admissible. 
As affecting credibility, it is permissible, on cross-examination, to 
inquire of a witness touching his relations to the parties, or to the 
subject-matter of controversy, or as to the feelings of sympathy, or 
partiality, or hostility which he may entertain, or may have ex- 
pressed towards the party introducing him, or against the party 
against whom he is introduced ; and also to show the degree or ex- 
tent of such feclings. Yarbrough v. State, 376. 

Nae * whe a Le ssion of hostility adinissibl —Hence, it is error for 
the primary court to refuse to allow the defendant in a criminal 
case to ask, on cross-examination, awitness examined by the State, 
who had testified that his feelings towards the defendant were un- 
kind, whether he had not said, a short time prior to the trial, to 
one of defendant’s counsel, that he would give $1,000 to send the 
defendant to the penitentiary. Jhb. 376. 

Tuspection of public documents in Auditor’s office; when right to not 
Sorfeited.——The inspection of public documents can not be denied 
merely on the ground that the party applying for it has been guilty 
of some past impropriety of conduct as to matters to which some 
documents may refer, nor because it is apprehended that the in- 
formation obtained will be employed in litigation with the State ; 
and henee, in an action by an attorney, founded on the Auditor’s 
refusal to allow him to inspect the accounts of tax collectors whom 
he represented, as entered on books in the Auditor’s office, the 
fact that the attorney had previously availed himself of his knowl- 
edge of the contents of the books in the office, however derived, 
to interfere with negotiations the Auditor was conducting with 
others, can not deprive his clients, or him as their representative, 
of the right to examine into their accounts. Watson v. Brewer, 
299. 

Same; when reason for refusal to allow inspection, admissible to nega- 
tive matice.—Although such fact may not have been relevant as es- 
tablishing a justification of the refusal, vet, the complaint averring 
that the refusal was malicious and with the intent to injure the 
plaintiff, it was admissible for the purpose of rebutting or negativ- 
ing malice, it having a fair and reasonable tendency to show that 
the defendant acted from a good motive andin good faith. Jb. 299. 

When information on which a party acts admissible in evidence.—In 
such case, information of the attorney’s interference with the Au- 
ditor’s negotiations for settlements with others than the attorney’s 
clients, although derived from correspondence or verbal communi- 
cation with such other parties, is competent evidence for the Au- 
ditor; as the specific fact to be shown was not the truth of the in- 
formation, but the fact of its communication to the Auditor, and 
that he acted upon it in denying the attorney access to the books 
of his office. Jb. 299. 

Admissibility of evidence.-—Where, in an action of ejectment, the 
defendant relied on adverse possession by himself and his father, 
under whom he claimed, as a defense, a letter written by his father 
to the plaintiff during the time covered by the claim of adverse 
possession, recognizing in the plaintiff an interest in or control 
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over a lot of land, which the other evidence in the cause pointed 
to as the lot sued for, although not described or otherwise indi- 
‘ated in the letter, is competent evidence for the plaintiff, as tend- 
ing to show that the possession relied on was not adverse. Savery 
v. Moore, 236. 


16. Same.—Where, in such case, a witness in his deposition, after testi- 


fving that during the time covered by the claim of adverse posses- 
sion, he occupied a house on the lot in controversy, which he had 
rented from the defendant’s father, further stated that he heard 
defendant’s father say that the lot was the property of some person, 
whose name he did not remember, and that he, defendant’s father, 
had authority to build the house, and then appropriate half of the 
rents to his own use for the trouble of building and renting; and 
in a subsequent part of his testimony he used this language: ‘I 
think the name of the party to whom he [defendant’s father] said 
the lot belonged was Alfred Moore,’’ when the plaintiff's name is 
Frederick B. Moore,—held, that the testimony was competent evi- 
dence, as tending to rebut the alleged continuity of adverse posses- 
sion on the part of defendant; and that the fact that the witness 
improperly designated the alleged owner of the lot as Alfred 
Moore, went only to the identity of the party named, which was a 
question of fact for the jury, there being other evidence, from 
which the jury might justly infer a mere mistake of name or re- 
collection in the matter. Jb. 236, 


17. Same.—As evidence tending to show such identity, the testimony 


of another witness is competent, which is to the effect that he had 
resided in the town in which the lot was situated a number of 
vears, and knew of only one family by the name of Moore, who 
had ever resided in said town; that in this family there were sev- 
eral boys, one of whom was the plaintiff, and that no member of 
the family was named Alfred. Jb. 236. 


18. As to admissibility and relevancy of evidence in criminal cases, see 


Crimixau Law. 
See AGency, 4, 8-10. 
Deep, 6, 7. 
Mecuanics’ Lien. 


W AREHOUSEMEN. 


II. ApMISSIONS AND DECLARATIONS. 


19. Declarations of debtor in contest between creditor and purchaser; 


when inadmissible.—It is a well settled principle of evidence, that, 
in a contest between an attaching or execution creditor and a pur- 
chaser from the debtor, who has paid value, without notice, actual 
or constructive, of a fraudulent intent on the part of the seller, 
the admissions and declarations or the debtor, made anterior to 
the sale under which title is asserted, are not admissible in evi- 
dence against the purchaser to show a fraudulent intent on the 
part of the debtor in making the sale. Moses, Blum & Weil v. Dun- 
ham, Buckley & Co., 173. 


20. Declarations by debtor in contest between attaching and execution cred- 


itors; when admissible.—But in a contest between an attaching 
creditor and a creditor who has obtained a judgment by confession, 
over a fund realized from a sale of merchandise, on which the at- 
tachment and an execution issued on the confessed judgment had 
been levied, acts and declarations of the debtor in relation to his 
property, the debt due the attaching creditor, and his plans and 
purposes in reference to its payment, done and made before the 
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judgment was confessed, are admissible in evidence for the attach- 
ing creditor on an issue of fraud vel non, made up between the 
contesting parties, in the absence of all evidence tending to show 
when the claim of the judgment creditor accrued. Jb. 173. 

Declarations by grantor in deed, made after its execution; when inad- 
missible.—Declarations by a grantor in a deed to land, conveying 
an absolute title in fee simple, made after the deed was executed, 
as to what his intentions were in its execution, are inadmissible to 
establish a trust in favor of third parties, inconsistent with the 
terms of the deed, or to otherwise vary, affect or impair the rights 
of the grantee under it. Eureka Co. v. Edwards, 248. 

Trespass de bonis asportatis; declarations by principal to agent, ver- 
bal acts and competent.—The declarations of the principal, when 
first informed of the seizure of the goods by his agent, ordering 
them to be returned to the plaintiff, and his message to his acting 
agent, instructing him to have nothing more to do with the goods, 
are in the nature of verbal acts, tending to show a repudiation of 
the agent’s act, and are competent evidence for the principal in a 
suit against him and the agent for trespass growing out of such 
seizure. Burns v. Campbell, 271. 

Credits endorsed on note must be proved.—Where the fact of a par- 
tial payment is disputed, an indorsement on a promissory note, pur- 
porting to be of a partial payment made at a time when the bar of 
the statute of limitations was not complete, is not evidence that 
the payment was made at the time specified. Curtis v. Daugh- 
drill, 590, 

Account stated; presumption of correctness.—If an accountis rendered 
to a debtor, and he admits its correctness, or retaining it, he 
makes no objection thereto within a reasonable time, he will be 
bound by it as an account stated, his silenge, in the latter event, 
being an implied admission of its correctness; and if he only ob- 
jects to one item, this is an admission of the correctness of the 
other items of the account. Burns v. Campbell, 271, 

As to the admissibility of confessions, declarations and threats in 
in criminal cases, see CriminaL Law, 2-8, 13-16, 18. 

III. Burpen or Proor; WEIGHT AND SUFFICIENCY. 

Burden of proof.—When the burden of proving a particular fact is 
cast upon a party, if he fails to give evidence of it, or if the evi- 
dence in reference thereto is equally balanced, or does not generate 
a rational belief of the existence of the fact, leaving the mind in a 
state of doubt and uncertainty, he must fail for want of proof. 
Mec Williams v. Phillips, 80. 

Payment; burden of proof.—Where one claims that a debt, the prior 
existence of which is admitted or proved, has been paid by the 
substitution of another security, whether it be of higher or of the 
same dignity as the debt, he assumes the burden of proving that 
the substituted security was taken and accepted in extinguishment 
of the debt. Ib. 80. ‘ 

Evidence; provinces of the court and jury.—While it is the province 
of the jury to determine the weight and sufficiency of evidence, 
after it has been introduced, it is always a question for the court to 
decide, whether there be any evidence ona particular point in a 
cause ; and it is error for the court to submit that question to the 
jury. Hames, Adm’r v. Brownlee, 132. 

Deed assailed Sor fraud ; burden of proof on grantee.—When a con- 
veyance is assailed by creditors of the grantor on the ground of 
fraud, the burden of proof is on the grantee to establish the exist- 
ence, the amount, and the validity of the recited consideration. 
Gordon, Rankin & Co. v. Tweedy, 202. 
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30. As to burden of proof on plea of insanity in criminal cases, see Crim- 
INAL Law, 52a. 





See Common Carrier, 6, 7. 
Deeps, 1-3, 6. 
W AREHOUSEMEN. 
IV. Oprxtons anp BE tier. 


31. What not opinion.—A statement by a witness on the trial of an ac- 
tion de bonis asportatis, that the plaintiff consented to the taking of 
the property by the defendant, is the assertion of a fact, and not of 
a mere opinion, and is, therefore, admissible evidence. The na- 
ture of such consent may be shown on cross-examination. Street 
v. Sinclair, 110. 

32. When witness can not testify to his belief. —In an action.against the 
Auditor by an attorney, to recover damages alleged to have been 
suffered by the attorney on account of the Auditor’s refusal to al- 
low him to inspect the records in the latter’s ottice, in which were 
kept the accounts between the State and certain tax collectors rep- 
resented by the attorney, it is not permissible for either the defend- 
ant or his clerk to testify to the belief either may have had as to 
plaintiff's employment, or as to his authority to represent the tax 
collectors. If such belief were a material fact in the case, it is an 
inference to be drawn by the jury from the circumstances which 
may be in evidence. Brewer v. Watson, 299. 

33. Motive or helief ; how proved.—lIt is for the jury to infer motive, be- 
lief, or intention, when a material issue, from the facts and cir- 
cumstances in the case; they can neither be testified to by wit- 
nesses, nor made a part of a defendant’s statement. Whizenant rv. 
State, 380. 

34. Witness’ belief or conclusion; when inadmissible.—On the trial of 
a defendant indicted for the larceny of two oxen, the evidence con- 
necting the defendant with the larceny tending to show a sale by 
him of two oxen in witness’ presence, and the question being one 
of identity, it is not permissible for the witness to prove a previous 
unsworn description which another, when in search of the stolen 
oxen, had given him, and his belief or conclusion that the descrip- 
tion given him corresponded with his recollection of the oxen which 
the defendant sold in his presence. Jb. 383. 

35. Opinion of witness as to combustibility of cotton ; when admissible. 
A witness, who is conversant with, and has had peculiar opportu- 

a nities of observing, cotton, its nature and quality, and its lability 

to catch fire and burn, may express his opinion, in a case in which 
such opinion is relevant to the issues, that if a blazing missile, or 
a burning coal is applied to cotton, the cotton would thereby be . 
fired immediately, and would burn with such rapidity that its ex- 
tinguishment would be improbable, if not impossible. Seals r. 
Edmondson, 509. 


V. Paro, anp WRITTEN. 


36. When terms of mortgage can not be varied by parol.—In a suit in 
equity for the foreclosure of a mortgage on land, it is not compe- 
tent for the mortgagor to prove by parol evidence that he ietaiaied 
to convey an interest in the land different from that specified in the 
mortgage. Cowley v. Shelby, Trustee, 122. 

37. Parol evidence of contents of written instrument ; when inadmissible. 

When a relevant fact consists of the substance of a document or 

record, the writing must be produced as the best evidence of its 

own terms; and until its absence is satisfactorily explained, the 
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fact can not be proved by parol. Hames, Adim’r, v. Brownlee, 132. 

38. Consideration of deed assailed for fraud ; admissibility of parol evi- 
dence.—When a deed to land, reciting a valuable consideration, is 
assailed for fraud by creditors of the grantor, it may be sustained 
by parol proof of a valuable consideration different from that ex- 
pressed or recited, provided it is of the same general character, 
and not inconsistent with it; as the promissory notes of a third 
party, instead of money; or stock in a railroad corporation other 
than that recited in the deed. Gordon, Rankin & Co. v. Tweedy, 
202. 

39. Same.—The rule that the consideration clause of a deed can not be 
varied by parol evidence in a contest between the grantee and the 
creditors of the grantor, merely prohibits parol proof of a consid- 
eration of a different kind from that expressed in the deed—as proof 
of a valuable consideration when a good consideration is expressed ; 
it does not restrict the grantee to proof of the precise consideration 
recited in the deed, but he may show any consideration of the 
same kind. Pique, Manier & Hall v. Arendale, 91, 

40. Same.—Hence, it is competent for a grantee in a deed which recites 
a moneyed consideration, in a contest between him and a judg- 
ment creditor of the grantor, to show, in support of the deed, that 
the true consideration was partly the payment of a debt or legal 
liability due from him, or resting upon the grantor, and partly a 
promise on the part of the grantee to pay the grantor a specific 
sum of money. Jb. 91. 

41. As to identification of lands conveyed by general description in deed, 
see Bernstein v. Humes, 260; Driggers v. Cassady, 529, 





VI. Primary anp Secondary. 

42. Secondary evidence of contents of policy of insurance; recollection ean 
not be re fire shed by policy previously issued.—Plaintiff declared ona 
verbal agreement to insure merchandise and household goods 
against loss by fire, and also on policy filled up and signed in pur- 
suance of the verbal agreement, but after the loss and in ignorance 
of it, which was put by the defendant’s agent in his safe, in which 
he had kept policies issued by defendant to the plaintiff for pre- 
vious years, covering merchandise in the same storehouse. On 
the day after the fire plaintiff informed defendant’s agent, at his 
office, that the property insured had been destroyed by fire, when 
he was shown the policy which had been filled up and signed, and 
plaintiff then read it and handed it back to the agent, and never 
afterwards saw it. On the trial, the defendant having failed to 
produce the policy on notice, the plaintiff was examined in his 
own behalf as to its contents, and was allowed by the court, against 
defendant's objection, to look at one of the policies previously is- 
sued, and to testify that it corresponded with the one not produced, 
and in that way to prove the contents thereof. Held, that the 
court erred in allowing plaintiff to thus refresh his recollection, and 
in allowing him thus to prove the contents of the policy. Home 
Ins. Co. v. Adler, 516. 

43. When party on whom notice to produce paper writing can not offer 
parol evidence of its contents contradictory to that offered by opposite 
party.—In such ease, the defendant having failed to produce on the 
trial the policy so signed and filled up, and to account for its ab- 
sence, and the plaintiff having testified to its contents, the defend- 
ant can not be allowed to offer parol proof thereof different from 
that stated by the plaintiff, either for the purpose of showing what 
the true terms and provisionsof the policy were, or for the purpose 
of contradicting the plaintiff. Jb. 4/6. 

44. Transfer of stock in a private corporation; when can not be proved by 
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sey Di hep a transfer of stock in a corporation is shown to have 

een entered on the books of the corporation, it can not be proved - 
by parol or secondary evidence, unless a proper predicate is first 

laid therefor. Gordon, Rankin Co. v. Tweedy, 202. 


VII. Recorps. 


45. Justice of the peace; judgment of conviction in criminal case before; 
how proved; section 3634 of the Code construed.—A justice’s court 
not being a court of record, a certified transcript of a judgment 
rendered therein is not legal evidence, unless so made by statute ; 
and the statute (§ 3634 of the Code) making a certified statement 
of a justice’s judgment presumptive evidence of the fact, having no 
reference to judgments of conviction in criminal cases, but being 
limited in its operation to judgments in civil suits, a justice’s trans- 
cript of a judgment of conviction in a criminal case before him is 
not admissible in evidence. Such judgment can only be proved by 
the production of the original papers and docket, sustained by com- 
petent evidence of identity, or by sworn copies compared by a com- 
petent witness. Burns v. Campbell, 271, 


EXECUTION. 
See EsyectMENT, 3. 


EXECUTORS AND ADMINISTRATORS. 


1. Estate of decedent: when released from claim.—Where an attorney, 
employed by an administrator to represent him on final settlement 
of his administration, gave to his client a receipt acknowledging 
payment of his fee for services rendered, although in fact the fee 
was not paid; and on such receipt as a voucher the administrator 
was allowed a credit on his settlement for the amount thereof, it 
must be conclusively presumed that the attorney thereby consent- 
ed to look to the administrator alone for payment, and to discharge 
the estate and trust fund from all claim he ever had therefor. Tay- 
lor, Guardian v. McCall, Adm’r, 52. 

2. Settlement of administrator’s accounts; what not a proper credit. In 
such case, the attorney can not, by the voluntary, unsolicited act 
of the administrator de bonis non, obtain payment of his claim out 
of a balance which the estate owes to the administrator in chief, 
as ascertained by decree on his final settlement; and if the ad- 
ministrator de bonis non pay the claim, he can not be allowed credit 
therefor on the settlement of his administration. J. 52. 

3. When administrator not entitled to credit for moneys expended. 
Where the decedent conveyed lands to his children, subject toa 
mortgage which he had previously executed thereon, an adminis- 
trator is not entitled to a credit on settlement of his accounts, after 
a declaration of insolvency, for moneys paid by him on the mort- 
gage debt. Dunlap, Adm’r v. Mobley, Adm’r, 102. 

4. When witness is incompetent. On the settlement of the accounts of 
an administrator in chief, after a declaration of insolvency, with 
the administrator de bonis non, a creditor of the estate, being in- 
terested in the trust fund represented by the administrator de bonis 
non, though not a party to the record, is not a competent witness 
for the latter to prove a transaction with the deceased, which would 
tend to increase the liability of the administratorin chief. Ib. 102. 

5. Debt contracted by executor; when imposes only a personal liability. 
Under the provisions of a will directing the testator’s estate to be 
kept together and managed by the executor until the youngest child 
should attain the age of twenty-one years, and authorizing the ex- 
ecutor to transact any business pertaining to the interests of the 
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estate without the orders of any court, the executor has no au- 
thority to contract, on the credit of the estate, for the services of a 
party to take charge of, and superintend the cultivation of lands 
belonging to the estate; and such a contract, made in 1861, only 
imposed a personal liability on the executor. Vann v. Vann, Ex’r, 
154. 

6. When administrator chargeable with damages resulting from unreason- 
able delay in making settlement.—When an administrator, without 
sufficient excuse, delays final settkement and distribution for an 
unreasonable time, he is chargeable with damages resulting there- 
from to legatees or distributees, although he may have safely kept 
the money of the estate unproductive and unemployed, and al- 
though he may make the statutory, exculpatory oath. Clark, 
Adivr v. Hughes, 163. 

7. Same; measure of damages.—In such case, the statutory rate of in- 
terest is the measure of damages. Jb. 163. 

8. Same; from what date interest should be caleulated.—When the stat- 
utory oath is taken by an administrator, and it is not successfully 
controverted, interest should not be computed from the day the 
assets are reduced to money and thus made ready for distribution, 
but a reasonable time should be allowed him to make preparation 
for, and consummate a settlement of his administration, including 
time for an arrangement of materials, and for conference with 
counsel, preliminary to filing his account, or bill in chancery, as 
the questions to be decided may require, and also for conducting 
the proceedings to final decree. Jb. 163. 

9. Same; what constitutes reasonable time.—What should be considered 
a reasonable time in such case, would be the time consumed by 
an ordinarily prudent man in commencing and carrying through 
a litigation of similar character, which he had previously determ- 
ined to institute, and must depend, in a large measure on the facts 
of each particular case, varying with the complication of facets or 
legal principles involved, and the tribunal in which the settlement 
ismade. Jh. 163. 

10. Same; sale of lands for division; when not prejudicial to adminis- 
trutor on question of interest.—The statute expressly authorizing 
a sale of lands for division, when they ‘‘can not be equitably di- 
vided amongst the heirs or devisees,’’ and requiring that the ap- 
plication therefor must be made by the administrator or executor, 
the fact that an administrator sold lands for division, thereby 
causing delay in the settlement of the estate, can: not exert a pre- 
judicial influence against him in the matter of charging him with 
interest as damages, in the absence of proof that the sale was not 
necessary to effect an equitable division, or that he acted in bad 
faith. Jb. 163. 

Ll. Interest against administrator as damages for delay in making final 
settlement; from what date to be computed.—On the settlement of 
the accounts of an administrator of the estates of two decedents, 
one of whom was an heir of the other, ina court of equity, on a 
bill filed by the distributees of the deceased heir against the ad- 
ministrator, and against the distributees of the ancestor, who were 
non-residents of the State,—held, that eighteen months after the 
estates became ready for final settlement and distribution was a 
reasonable time for instituting a suit for that purpose, and for car- 
rving such suit to a final determination ; and that after the expira- 
tion of the eighteen months, the administrator was chargeable 
with interest as damages resulting from the delay, although he 
had made the statutory affidavit, and it was not controverted. 
Th, 163, 

12. When administrator chargeable with interest.—The payment by an 
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16. 


DP 


19. 


20. 


administrator, with the will annexed, of a legacy which was barred 
by the lapse of time, is a misappropriation by him of the funds 
belonging to the estate ; and he is chargeable with interest thereon 
from the date of the misappropriation. Moody, Adin’r rv. Hemp- 
hill, 169. 

When administrator not entitled to eredit for tares.—The adminis- 
trator, in such case, is not entitled to a credit for State and county 
taxes assessed against the funds thus misappropriated, and paid 
by him. Jb. 169, 

When administrator entitled to a eredit for costs of appeal in this 
court.—Where an administrator, with the will annexed, on final 
settlement in the probate court, was allowed credit for a legacy 
which he paid, but on appeal this court held that the legacy was 
barred by the lapse of time, and that, therefore, the credit was 
improperly allowed, he is entitled to eredit for the costs of the ap- 
peal paid by him, on settlement had after the cause had been re- 
manded, he having acted in good faith in making the payment, 
and in the consequent litigation, and there being reasonable 
ground for controversy. Ih. 169. 

When administrator not entitled to costs of suit instituted by him. 
But where the administrator, after the decision of this court, on 
the appeal, filed a bill inthe chancery court, to enjoin the distrib- 
utees from contesting further his claim to a credit for the amount 
paid by him on such legacy, and, on appeal to this court in that 
case, his bill was dismissed, he is not entitled, on final settlement, 
to a credit for the costs in the chancery court, or the costs of the 
appeal. Jb. 169, 

Administrator entitled to credit for attorneys fee on final settlement, 
An administrator is entitled to a credit for a reasonable fee paid 
his counsel! for services rendered him on final settlement. Jb. 69. 

When administrator not entitled to credit for taxes paid on land.—An 
administrator is not entitled to a credit, on final settlement, for 
taxes paid by him on lands belonging to the estate, in the absence 
of evidence showing that the personal assets should be charged 
with the payment of such taxes, or that it was the duty of the ad- 
ministrator, in his representative capacity, to pay them. J. /69. 


. Jurisdiction of probate court to order sale of decedent's lands; char- 


acter of ; when decree ean not he collaterally assailed.—The juris- 
diction of the court of probate to order a sale of a decedent's 
lands, for the payment of debts, or for distribution, being statu- 
tory, before it can be affirmed to exist, the record of the proceed- 
ings must affirmatively show that an application has been preferred 
by the personal representative, disclosing a statutory ground for 
the sale; but when the record shows that the court had acquired 
jurisdiction, irregularities or actual errors can not affect the validity 
of the proceedings, when collaterally assailed.  Landford r. 
Dunklin et al., Adm’ rs, 594. 

Order of sale of decedent’s land by probate court; conclusive of what 
facts.—In granting such order the court is presumed to have ad- 
judged every fact and question essential to the validity of the 
order, including the fact that the petitioner is the personal repre- 
sentative of the estate of the decedent whose land is ordered to be 
sold; and hence, the sale can not be impeached in a collateral pro- 
ceeding on the ground that he had ceased to be administrator be- 
fore the proceedings were begun, or that the grant of letters to him 
was invalid. Jb. 594 

Grant of administration to sheriff; when not void.—While it is ir- 
regular to grant letters of administration upon a decedent’s estate 
to the sheriff or coroner, when there is a general administrator 
sapable of acting, unless, in the particular case, there are facts 
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and circumstances which render it improper to commit the admin- 
istration to him, such irregularity does not render the grant void, 
or subject it to attack in a collateral proceeding. Ih. 594. 

21. Jurisdiction of probate court to grant administrations, general, not 
limited.—The jurisdiction of the probate court to grant adminis- 
trations is derived from the constitution, and is general and un- 
limited; and when its grants of administration are drawn in 
question collaterally, they are protected by the presumption ex- 
tended to the judgments and decrees of all courts of general juris- 
diction. Ib. 594. 

22. Right of personal representative to bring ejectment.—The effect of our 
system, subjecting lands descended or devised to administration, 
rendering them liable to the payment of the decedent’s debts, and 
conferring upon the personal representative power to rent them, 
and to intercept the descent, or defeat the devise, by sale under 
the order of the probate court, is, that the personal representative 
is entitled to maintain any action at law for their recovery that 
the heir or devisee can maintain; the right of the heir or devisee 
yielding ta the right of the personal representative when he elects 
to assert it. Jb. 594. 

23. Sale of lands by personal representative; when title of the heirs or 
devisees not dirested.—Under a sale of lands by a personal repre- 
sentative, made in pursuance of a decree of the probate court, the 
title of the heirs or devisees is not divested, until a conveyance is 
executed by the order of the court; and hence, a conveyance of 
the lands, executed by the personal representative without such 
order, is wholly inoperative in a court of law. Jb. 694. 

24. Same; when administrator de bonis non may maintain ejectment. 
Where lands were sold by an administrator in chief under a valid or- 
der of the probate court, and the purchase-money was afterwards 
paid, but no report of its payment was made, and no order was en- 
tered directing a conveyance to the purchaser,the administrator exe- 
cuting a deed without such order, the legal title to the lands did 
not thereby pass to the purchaser, and an administrator de bonis 
non can maintain ejectment against the purchaser for the recovery 
thereof. Jh. 594. 

25. Grant of letters of administration to sheriff expires with the term of 
office.—The grant of letters of administration to a sheriff rirtute 
officii, by the express language of the statute, attaches to the office ; 
and the grant expires with the expiration of his term of office as 
sheriff. Jb. 594. 

26. Grant of administration to sheriff; when no order of revocation re- 
quired to create vacancy.—A grant of letters of administration to a 
sheriff rvirtute oficii expiring with the termination of his official 
term, no subsequent order of revocation is required to create a 
vacancy ; and hence, a grant of administration de bonis non, made 
after his office had expired, without any formal order revoking his 
letters, is valid. Jb. 594. 


See Cuancery, 6, 7, 9-11, 17. 


EXEMPTIONS. 

1. Right of, dependent on residence in the State-—The constitution and 
statutes of this State render residence within the State an essential 
element of the right to an exemption of a homestead, or of per- 
sonal property from liability for the payment of debts; and the 
right, springing from, and being dependent upon the status of resi- 
dence within this State, it may be admitted, terminates whenever 
the status is changed by the acqusition of a residence in another 
State. MeCrary v. Chase & Co., 540. 
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2. Right of, must be determined at the time lien of process attaches. 
But the right to such exemption must be determined according to 
the state of facts existing when the lien of an execution or other 
process attaches. Jb. 540. 

3. Contestation of exemption, a suit; by what facts supported.—The 
contestation of a claim of exemptions is essentially a suit, in which 
the plaintiff causing the levy is the actor, and the levy is the insti- 
tution of the suit. The causes of contest assigned must be sup- 
ported by facts existing at the time the contest is instituted; and 
the subsequent occurrence of facts essential to the plaintiff's right 
of recovery, operating to defeat or divest the right of exemption, 
will not support the contest. Jb. 540. 

4. Same.—Hence, where personal property levied on under an execu- 
tion was claimed as exempt by the defendant in execution, and 
the claim was contested, and at the time of the levy and of making 
the claim the defendant was a resident of this State, his subse- 
quent removal from the State, and residence in another State at 
the time of the trial of the contest can not deprive him of his right 
to an exemption of the property levied on from the payment of the 
execution. Jb. 540. 

Surplus on foreclosure of mortgage on real estate; when widow not en- 
titled to as exempt.—Where a mortgage on real estate is foreclosed 
by sale after the death of the mortgagor, and a surplus, left after 
paying the mortgage debt, is paid to the administrator, the widow 
can not claim such surplus as personal property exempt to her un- 
der the statute. Beard, Adm’r v. Smith, 568. 


e 


See CHANCERY. 


BANKRUPTCY. 


FINE AND FORFEITURE FUND. 


1. Sheriff's fees for summoning witnesses for defendants in State cases; 
not a claim against the county.—A sheriffs fees for summoning 
witnesses for insolvent defendants in criminal cases, being for ser- 
vices rendered for the defendants, are not a charge against the fine 
and forfeiture fund of the county. Cohen v. Coleman, 496. 


FRAUD. 


1. Declarations of debtor in contest between creditor and purchaser; 
when inadmissible.—It is a well settled principle of evidence, that, 
in a contest between an attaching or execution creditor and a pur- 
chaser from the debtor, who has paid value, without notice, actual 
or constructive, of a fraudulent intent on the part of the seller, 
the admissions and declarations or the debtor, made anterior to 
the sale under which title is asserted, are not admissible in evi- 
dence against the purchaser to show a fraudulent intent on the 
part of the debtor in making the sale. Moses, Blum & Weil v. Dua- 
ham, Buckley & Co., 173. 

2. Declarations by debtor in contest between attaching and execution cred- 
itors; when admissible.—But in a contest between an attaching 
creditor and a creditor who has obtained a judgment by confession, 
over a fund realized from a sale of merchandise, on which the at- 
tachment and an execution issued on the confessed judgment had 
been levied, acts and declarations of the debtor in relation to his 
property, the debt due the attaching creditor, and his plans and 
purposes in reference to its payment, done and made before the 
judgment was confessed, are admissible in evidence for the attach- 
ing creditor on an issue of fraud vel non, made up between the 
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contesting parties, in the absence of all evidence tending to show 
when the claim of the judgment creditor accrued. Ib. 173. 


See Common Carrier, 11-14. 


FRAUDULENT CONVEYANCES. 
oe 


FRAUDS, STATUTE OF. 


1. 


6. 


7. 


When trust must be evidenced in writing; statute of frauds.—When a 
resulting trust in lands does not arise from facts attending the cre- 
ation of the legal estate, but is dependent on the agreement or 
declaration of the parties, it can not rest in parol, but must, under 
the statute of frauds, be created by writing, signed by the party 
declaring or creating the same, or his agent or attorney lawfully 
authorized thereto in writing. Rose vr. Gibson, 35; Whaley v. Wha- 
ley, 159. 

Same.—Where a trust in land, attempted to be established, imposes, 
by agreement of the parties, active duties on the trustee, it is not 
such a trust as results by implication of law, and is not valid, un- 
less it was created by instrument in writing signed by the party 
creating or declaring the trust, or his agent or attorney lawfully 
authorized thereto in writing. Rose v. Gibson, 35. 

Pavol contract for sale of lands; rule as to proof of part performance 
to take it out of the statute of frauds.—To take a parol contract for 
the sale of lands out of the statute of frauds by part performance, 
and to obtain a specific performance thereof, the contract must be 
clearly proved, and the acts relied on as a part performance ‘‘should 
be so clear, certain and definite in their object and design, as to re- 
fer exclusively to a complete and perfect agreement, of which they 
are a part execution.”? Pike rv. Pettus, 98. 

Same; when specitie performance will not be decreed.—When the tes- 
timony in reference to the contract is so conflicting that it can not 
be said to be ‘tclearly proved :’’ or when the acts relied on as a 
part performance are of an equivocal nature, being such as might 
have been done with other views than in part execution of the 
agreement, a court of equity will not enforce a specific performance 
of the contract, or grant relief depending on the existence of the 
contract and its validity. hb. 98. 

Parol agreement to convey lands; when statute of frauds not applica- 
ble to.—A parol agreement between husband and wife, by which he 
agreed to convey to her lands or other property, in consideration 
of a relinquishment of her inchoate right of dower in other lands 
which he desired to sell and convey, may be proved by her in sup- 
port of a conveyance executed to her by the husband, reciting a 
valuable consideration, not inconsistent with that sought to be 
proved, as against creditors of the husband, attacking the convey- 
ance on the ground of fraud. Such an agreement is only voidable 
under the statute of frauds, and the protection of the statute can 
not be invoked by the creditors, if the benefit thereof is repudiated 
by the husband. Gordon, Rankin & Co. v. Tweedy, 202. 

Executed contracts; statute of frauds not applicable to.—Such agree- 
ment having been executed, the statute of frauds has no applica- 
tion. Ib. 202. 

Promisory note; when not within statute-—Where a party, after hav- 
ing taken steps to secure public lands as a homestead under the 
acts of Congress commencing with section 2289 of the Revised 
Statutes, and after having made improvements thereon by erecting 
houses, ete., at the end of two vears, abandons all intention of se- 
suring the lands as a homestead, and executes, on the back of his 
preliminary certificate, a relinquishment of his claim to the Govern- 
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ment, and sells the impovements he had erected thereon to an- 
other, delivering to him his certificate with the relinquishment 
endorsed thereon, and possession of the lands, such a transaction 
is not a sale of an imperfect pre-emption or homestead right, and 
a note made by the purchaser for the purchase-money is not taint- 
ed with illegality ; nor does it, in any way, offend the statute of 
frauds. Tarrance v. Hatfield, 234. 

Parol sale of land under power contained in mortgage; mortgagor can 
not complain of. —A mortgagor can not complain that a parol sale 
of lands by the mortgagee under a power contained in the mort- 
gage is void, because it was not evidenced by writing as required 
by the statute of frauds. The benefit of this statute is not availa- 
ble without being specially pleaded, and if waived, and the con- * 
tract is admitted or satisfactorily proved, it will be enforced. Coop- 
er v. Hornsby, 62. 

Statute of frauds; when contract within.—A contract for labor or 
personal services for one year, to begin jn futuro, is void under the 
statute of frauds, unless it, ‘‘ or some note or memorandum thereof, 
expressing the consideration, is in writing, and subscribed by the 
party to be charged therewith, or some person by him thereunto 
authorized in writing.’”’ Horton v. Wollner, Hirshberg & Co., 452. 

Statute of frauds; contract not to be performed within one year.—In 
order to take a contract for personal services for one year, to be- 
gin in futuro, without the statute of frauds, all its essential terms, 
including the amount of salary or compensation to be paid for such 
services, must be stated in the writing, with such degree of cer- 
tainty as to render a resort to oral evidence unnecessary to an as- 
certainment of the intention of the parties. Jb. 452. 

Same.—lIt is not sufficient that such contract should state that the 
salary is to remain the same as that received for the previous year ; 
as this renders a resort to verbal or extrinsic evidence necessary 
to ascertain the amount of the salary, thereby supplementing the 
contract in a way forbidden by the letter and spirit of the statute. 
Th. 452. 

Same; when void contract rebuts presumption of continuance of for- 
mer contract.—Where one having been in the employment of an- 
other under a contract for one year, before the expiration of the 
term, makes a new contract for another year, which is void for 
want of conformity to the provisions oi the statute of frauds, and 
in which the character of the services to be performed are changed, 
he can not recover upon an implied agreement that his employers 
would pay him the same salary which they had paid him for the 
previous year. In such case, the new contract, although void un- 
der the statute of frauds, destroys the implication of an intention 
to continue in force the old one. Jb. 452. 

Statute of frauds; when parol agreement not within.—W. & B. made 
a written contract for the cultivation of a piece of land, by which 
W. was to furnish the land and team, and B. the labor, the 

crop to be divided between them. Afterwards B. became indebted 

to t. for advances, for which he executed his note in the form pre- 
scribed by the statute (Code, 1876, §3286). Before the crop was 
gathered, it was abandoned by B., and gathered by T. and stored 
in a house on W.’s: premises, from which it was afterwards re- 

moved and used by T. Held, in trover by W, against T. for a 

conversion of the crops, 

(a) That a parol agreement made between W. and T. after B. 
had abandoned the crop, that T. should have the crop gathered, 
and, after paying his own claim, should pay over the balance of the 
proceeds of the crop to W. was not void under the statute of frauds 
as a promise by W. to answer for the debt of B. 
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(1) That even if the agreement could be construed to be sucha 
promise, there was a new and valuable consideration therefor, 
which withdrew it from the statute of frauds. Thornton v. Will- 


ams, J58. 


FRAUDULENT CONVEYANCES. 


Deed assailed for fraud; burden of proof on grantee.—When a con- 
veyance is assailed by creditors of the grantor on the ground of 
fraud, the burden of proof is on the grantee to establish the exis- 
tence, the amount, and validity of the recited consideration. Gor- 
don, Rankin & Co. v. Tweedy, A)? , 


2. Consideration of deed to land assailed for fraud; admissibility of 


parol evidence as to.—When a deed to land, reciting a valuable 
consideration, is assailed for fraud by creditors ef the grantor, it 
may be sustained by parol proof of a valuable consideration dif- 
ferent from that expressed or recited, provided it is of the same 
general character, and not inconsistent with it; as the promissory 
notes of a third party, instead of money ; or stock in a railroad cor- 
poration other than that recited in the deed. Jb. 202. 

Release of dower by the wife, as cousideration of conveyance to her by 
the hushaud.—Tire release by a married woman of her inchoate 
right of dower in her husband’s lands, may be a valuable consid- 
eration for a conveyance of other lands to her husband, whether 
the release is executed contemporaneously with the execution of 
the deed, or in pursuance of a previous agreement; but such con- 
tracts between husband and wife must be reasonable and free from 
fraud, in order to be sustained in a court of equity, when the hus- 
band’s deed to her is attacked by creditors, and should be especial- 
ly scrutinized when the husband is at the time insolvent, or in 
failing circumstances. Jb. 202. 

Value of inchoate right of dower, when consideration for a deed; how 
estimated.—In a suit in equity by creditors of the husband to have 
a deed to land, executed by him to his wife, set aside as fraudulent 
and void, standard annuity tables, founded in human experience 
and observation, furnish the proper rule by which the court should 
ordinarily be governed in computing the probable value of the 
wife’s inchoate right of dower in lands, conveyed by the husband 
toa third party, the release of which forms a part of the con- 
sideration of the deed to her, which is assailed by the husband’s 
creditors ; but in no event should the value of the dower interest 
exceed one-sixth of the value of the lands. Jb. 202. 

Hushand’s liability to the wife for interest on her statutory separate 
estate. —Under the statutes regulating the estates of married women, 
the husband is not liable for interest on moneys belonging to the 
statutory separate estate of his wife which were used, or converted 
by him; and hence, interest thereon is not such a consideration as 
will support a conveyance by him to her, when assailed by his 
creditors on the ground of fraud. Jb. 202. 


3. Husband's liability for interest on wife's equitable estate-—Nor is the 





husband liable for interest on moneys belonging to his wife’s 
equitable estate, which he has used or converted, in the absence 
of an agreement on his part to pay interest, or an express dissent on 
her part to the use thereof by him; and, hence, interest thereon 
will not support a conveyance by him to her, when assailed by credit- 
ors, in the absence of such agreement on his part, and of such dis- 
sent on her part. Jb. 202. 

Tnadequacy of price, a badge of fraud; when fraud will be inferred 
from it alone.——Inadequaey of price is a badge of Traud ; and when 
the inadequacy is so great as to shock the conscience—when the 
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8. 


9. 


10. 


2. 


12 


13. 


14. 


price is so far below the market value of the property, as to strike 
the understanding of an honest and intelligent man with the con- 
viction that the sale never could have been made in good faith--fraud 
may be inferred from it alone; and the case is strengthened when 
other badges of fraud, such as the embarrassed pecuniary condi- 
tion of the debtor, the pendency of suits against him, ete., are also 
shown. Ib. 202. 

When conveyance of land fraudulent for inadequacy of consideration. 
The deed attacked by creditors of the grantor in this case, tested 
by the principles above stated, is held constructively fraudulent, 
conveying, as it does, to the wife of the grantor a tract of land 
worth between $4,000 and $5,000, the consideration therefor being 
a relinquishment of her inchoate right of dower in another tract, 
which the husband had sold and conveyed, the value of which is 
not satisfactorily shown, an indebtedness for railroad stock worth 
$485, the alleged property of the wife, which the husband had sold, 
and converted, the transter of which to the wife is not proved by 
legal evidence, and a further indebtedness to the wife for moneys 
belonging to her, which he had used, and interest thereon, amount- 
ing to to $646; it also being shown that at the time of the execu- 
tion of the conveyance, the husband was financially embarrassed. 
Th. 202. 

Deed constructively fraudulent; when a se curity for real consideration 
shown.—When a deed is fraudulent in fact, and, for that reason, 
void as against existing creditors of the grantor, it will not be per- 
mitted, on attack by the creditors, to stand for the purpose of re- 
imbursement or indemnity to the grantee ; but when, as in this case, 
it is only constructively fraudulent by reason of inadequacy of con- 
sideration, and financial embarrassment of the grantor at the time 
of its execution, it may stand as a valid security for the considera- 
tion actually paid. Jb, 202, 

When transfe r of choses in action held Sree from fraud.—lit Was fur- 
ther held in this ease, that a transfer of choses in action, made by 
a husband, who was in failing circumstances, to his wife, was free 
from fraud, actual or constructive; it being shown that the trans- 
fer was based on an adequate consideration, and it not sufficiently 
appearing that, if there was a fraudulent intent on the part of the 
grantor, the grantee participated therein. Jb. 202. 

Conveyance of lands void for actual fraud; grantee chargeable with 
rents.—In cases of actual fraud a fraudulent grantee must be con- 
sidered as a trustee of the rents and profits, as well as of the cor- 
pus, of the property conveyed, and as holding them in the right, 
and for the benefit of attacking creditors ; and hence, where a con- 
veyance of land has been declared void for actual fraud, on bill 
filed by creditors of the grantor, the grantee is chargeable with 
rents. (Marshall v. Croom, 60 Ala. 121, overruled on this point.) 
Kitchell, Adm’r v. Jackson, 556. 

Same; from what time rents to be estimated.—But the rents or profits 
in such case should only be allowed from the service of the sum- 
mons on the grantee, as that, strictly speaking, is the true time of 
the demand on him therefor. Jhb. 556. 

When fraudulent deed of trust can not be declared a general assign- 
ment.—A deed of trust, made with the intent to hinder, delay or 
defraud the grantor’s creditors, can not be upheld and declared a 
general assignment, at the suit of creditors not secured thereby 
against other unsecured creditors who have caused attachments to 
be levied on the property conveyed by the deed, or who have at- 
tacked the deed for fraud. Com’! Bank of Selma v. Brewer, 574. 

When deed of trust executed by insolvent debtor fraudulent and void 
as to creditors.—A deed of trust executed by an insolvent debtor 
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on Ist April, conveying to a trustee, as security for debts owing to 
some of his creditors therein named, then past due, his entire stock 
of goods and merchandise then on hand, and in a certain store- 
house, embracing all his unincumbered property, and also all the 
goods and merchandise he might thereatter bring into said store- 
house for the purpose of increasing, replenishing, or keeping up 
his stock, and expressly providing that the grantor was to ‘‘ have 
and retain possession of said property ’’ until the Ist November 
following, and that if the secured debts were not paid by that time, 
the deed was to be null and void, with a power of sale on default 
in payment, but not providing for an extension of the debts,—is 
fraudulent and void as against the unsecured creditors of tbe 
grantor, although neither the trustees nor the beneficiaries had any 
notice of the grantor’s insolvency at the time the deed was exe- 
cuted. Ih. 574. 


See Limirations, STATUTE oF, 1, 2. 


FRAUDS, STATUTE OF, 5. 


GARNISHMENT. 


- 


A legal proceeding.—A garnishment is not an equitable, but essen- 
tially a legal proceeding; and only such demands as the debtor, 
by an action at lawin his own name, can enforce, the creditor 
may thereby reach and condemn. Harris v. Miller, 26. 

When le gal demand can not be subjected to.—lt, however, a legal de- 
mand is complicated and involved with matters strictly and purely 
of equitable cognizance, which must be adjusted before full and 
complete justice can be done, it can not be reached by garnish- 
ment, and the parties will be remitted to a court of equity. Ib. 26. 

Judgment against garnishee; what errors thereby cured.—The appear- 
ance and answer of a garnishee, without objection, cure whatever 
of defect or irregularity there may have been in the writ or sum- 
mons, and the judgment thereafter rendered is conclusive upon 
him. Betaneourt v. Eberlin, Adm’r, 461. 

Levy of attachment by service of garnishment; effect of ; irregulari- 
ties in garnishment can not affect validity of judgment.—In attach- 
ment jurisdiction may be acquired by service of garnishment on 
defendant’s debtor, which will be as full and complete as could 
have been acquired by a levy of the attachment on real estate, or 
on visible, tangible chattels, capable of manual seizure; and the 
garnishment being merely incidental and auxiliary to the attach- 
ment, errors intervening therein can not affect the validity of the 
judgment rendered against the defendant. Jb. 461. 

Payment by garnishee before judgment condemning debt ; — of. 
Until there is a judgment rendered, condemning indebtedness of 
the garnishee to the payment of the demand for which it was at- 
tached, the garnishee is not authorized to pay, nor is any person, 
official or otherwise, authorized to demand payment by virtue of 
the garnishment; and a payment so made will not discharge the 
indebtedness of the garnishee to his creditor. Mason v. Crabtree, 
479. 


GUARDIAN AND WARD. 


5. 


Devastavit by guardian; trustee in invitum.—Where a guardian, hav- 
ing purchased a lot of land, partly for cash, and partly on credit, 
used his ward’s money in making the cash payment, taking the 
title in his own name, and securing the unpaid purchase-money 
by mortgage on the lot,—he/d, that in thus using the ward’s money, 
he committed a derastarit; and that his vendor, having received 
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the money with a knowledge of its trust character, thereby became 
a trustee jn invitum. Robinson v. Pebworth, 240. 

2. When ward not estopped from pursuing funds invested by the quard- 
ian, by proceedings on final settlement of the guardianship.—Where 
a guardian, having purchased a lot of land, partly for cash, and 
partly on a credit, used his ward’s funds in making the cash pay- 
ment, taking the title in his own name, and securing the unpaid 
purchase-money by mortgage on the lot, which was afterwards 
foreclosed under a power of sale contained therein, and purchased 
by one charged with notice of the trust character of the funds used 
in making the cash payment, the fact that the guardian on final 
settleinent of his guardianship did not receive a credit for the funds 
so used, but a decree was rendered theretor against him and his 
sureties, Which had not been satisfied, does not estop the ward 
from pursuing the funds into the lot in which they were invested, 
and from subjecting the lot to sale for the payment thereof. Jb. 
240), 

See Heuspaxp anp WIFE. 
HABEAS CORPUS. 

Be When not appropriat re ue dy.—Hale as corpus is an appropriate and 
legal remedy for the release of a prisoner who is restrained of his 
liberty by virtue of process issued under the order or judgment of 
a court, only in cases where there is a want, or excess of jurisdic- 
tion in the court, under the order or judgment of which the pro- 
cess issued ; and hence, where the court had jurisdiction both of the 
subject-matter, and of the prisoner’s person, he can not be dis- 
charged on habeas co "pus. Ev parte The State, in ve Merlet, 371, 


HOMESTEAD. 


1. Homestead « remption in favor of tenants in common.—Under the 
constitution of 1868, the right of homestead exemption attaches to 
lands owned and occupied by tenants in common; but the area of 
the homesiead is not enlarged on account of their fractional inter- 
ests in the land, so as to make up in quantity what is wanting in 
extent of ownership. Snedecor v. Freeman, 149. 

2. Same; extent of —Where two tenants in common, entitled to home- 
stead exemptions under the constitution of 1868, owned an undi- 
vided one-eighth interest each in a tract of land containing four 
hundred acres, and resided on the land, each on a separate eighty 
acre sub-division, their homesteads can not exceed an undivided 
one-eighth interest in eighty acres of the land each, to be so se- 
lected as to inciude their actual places of residence; and hence, 
neither of them can claim an exemption of his entire interest in the 
whole tract, although it amounted to less than eighty acres. Jb. 
140. 

3. Same; validity of mortg ge executed without signature and assent of 
wife.—As the homestead of the two tenants could not collectively 
embrace more than their interests in one hundred and sixty acres 
of the land, a mortgage jointly executed by them, purporting to 
convey the entire tract, is not void as to their interests in the bal- 
ance of the tract, because it did not receive the voluntary signatures 
and assents of their wives. Jb. 140. 

4. Same; when can not be recovered in ejectment against party in posses- 
sion claiming under mortgage.—Such tenants, having removed 
from the land after the execution of the mortgage, and the land 
having been sold under a power contained in the mortgage after 
their removal, can not recover in an action of ejectment brought 
by them against a party in possession claiming under the purchase 
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at the mortgage sale, on the ground that the mortgage conveyed 
their homesteads, and, not having been executed by their wives, 
was void, in the absence of all evidence tending to show that they 
had ever selected or set apart their homestes ads. Tb. 140 

Homestead exemption in favor of widow and minor children under 
§ 2840 of the Code of 1876.—The widow and minor children of a 
decedent who, a resident of this State, died intestate in 1878, own- 
ing no homestead, but occupying at the time of his death a rented 
dwe ‘lling, are entitled, under the provisions of section 2840 of the 
Code of 1876, to a homestead exemption in a lot and storehouse 
in a town, the only real estate of which the decedent died seized 
and possessed, and which was worth less than one thousand dol- 
lars, although the storehouse had never been occupied as a dwell- 
ing. Hartsfield v. Harvoley, Adm’r, 231, 

6. Same; when estate insolvent, vests absolutely.—In such case, the 
estate of the decedent being insolvent, the exemption vests abso- 
lutely in the widow and minor children under the provisions of 
section 2827 of the Code. Jb. 23 

7. When proceedings to set apart Tena ad to widow under § 1738 of 
the Code of 1852, void.—Proceedings instituted by the widow of a 
decedent in the probate court to have set apari to her a homestead 
exemption under section 1738 of the Code of 1852, no part of which 
contains any description whatever of the lands sought to be set 
apart as exempt, but in which blanks are left for such description, 
are absolutely void. Tanner v. Thomas, 238. 

8. Homestead exe mption; may be claimed by surety in confesse d judg- 
ment for fine and costs on conviction for a misdemeanor.—A surety 
ina judgment confessed under the statute for the fine and costs in 
a prosecution for a misdemeanor, is entitled to a homestead ex- 
emption as against an execution issued on such judgment. The 
State for use, ete. v. Allen, 548. 

%. Wheat not a sale of homestead right under act of Congress.—Where a 
party, after having taken steps to secure public lands as a home- 
stead under the acts of Congress commencing with section 2289 of 
the Revised Statutes, and after having made improvements thereon 
by erecting houses, ete., at the end of two years, abandons all in- 
tention of securing the lands as a homestead, and executes, on the 
back of his preliminary certificate, a relinquishment of his claim 
to the Government, and sells the improvements he had erected 
thereon to another, delivering to him his certificate with the relin- 
quishment endorsed thereon, and possession of the lands, such a 
transaction is nota sale of an imperfect pre-emption or homestead 
right, and a note made by the purchaser for the purchase-money 
is not tainted with illegality. Tarrance v. Hatfield, 234. 


HOMICIDE. 


See Criminan Law. 


HUSBAND AND WIFE. 


Choses in action belonging to wife's statutory separate estate; power 
of husband to collect.—The husband has the power to reduce to 
possession choses in action belonging to the wife as her statutory 
separate estate. Smith v. Whitfield. 106, 

2. Same; power of husband to reinvest.—When such choses in action 
have aoe reduced to possession by the husband, he, as trustee of 
the wife, has the power, and it is his duty to invest the proceeds 
in other property; and when invested in other property, such 
ed becomes the statutory separate estate of the wife. 

b. 106. 
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3. Wife's statutory separate estate; what a part of. —Where the wife, as 


om 


6. 


legatee, was entitled to a distributive share in certain assets in the 
hands of the personal representative of her testator, consisting in 
part of a note made by a debtor to the estate, suc h distributive 
share being her statutory separate estate, and the husband pur- 
chased for her from such debtor a horse and paid for it by getting 
the personal representative to credit the amount of the price of 
the horse on the note, and charge it to the wife on account of her 
distributive share in said estate,—he/ld, that this was not an as- 
signment or transfer by the husband of a part of the distributive 
share of the wife in payment for the horse, but was a payment of 
the price of the horse by a payment pro tanto of the wite’s distrib- 
utive share; and that, by operation of law, the legal title to the 

horse vested in the wife, as her statutory separate estate. Jb, 106. 

‘ompetency as witnesses for eac h other.—In civil eases, husband and 

wife are competent witnesses for each other, to prove any fact that 

did not come to their knowledge through the channel of the con- 

jugal relation or which is manifestly not confidential. This em- 

braces all matters which must have been intended by them to be 
made public, and the disclosure of which would not be a violation 
of marital confidence, or tend to engender matrimonial discord. 

Gordon, Rankin & Co. v. Tweedy, 202. 

Husband and wife; canna as witnesses for or agi each other. 
It must be regarded as settled, that when, in any case, husband 
and wife are competent witnesses against each “ether, they are 
also competent witnesses for each other. Tucker rv. State, 342. 

Same; when wife competent witness for husband in criminal case, 
On the trial of the husband for an assault and battery on his wife, 
she is a competent witness for him. Jb., 342. 

Release of dower by the wife, as consideration of conveyance to her 
by the husband.—The release by a married woman of her inchoate 

right of dower in her husband's lands, may be a valuable consid- 
eration for a conveyance of other lands to her by the husband, 
whether the release is executed contemporaneously with the exe- 
cution of the deed, or in pursuance of a previous agreement; but 
such contracts between husband and wife must be reasonable and 
free from fraud, in order to be sustained in a court of equity, when 
the husband's deed to her is attacked by creditors, and should be 
especially scrutinized when the husband is at the time insolvent, 
or in failing circumstances. Gordon, Rankin & Co. v. Tweedy, 202. 


~ 


8. Value of inchoate right of dower, when consideration for a deed; 


10. 


how estimated.—In a suit in equity by creditors of the husband to 
have a deed to land, executed by him to his wife, set aside as 
fraudulent and void, standard annuity tables, founded in human 
experience and observation, furnish the proper rule by which the 
court should ordinarily be governed in computing the probable 
value of the wife’s inchoate right of dower in lands, conveyed by 
the husband to a third party, the release of which forms a part of 
the consideration of the deed to her, which is assailed by the hus- 
band’s creditors; but inno event should the value of the dower 
interest exceed one-sixth of the value of the lands. Jb. 202. 
Hushand’s liability to the wife for interest on her statutory separate 
estate.—Under the statutes regulating the estates of married women, 
the husband is not liable for interest on moneys belonging to the 
statutory separate estate of his wife which were used, or ¢ onverted 
by him ; and hence, interest thereon is not such a consideration as 
will support a conveyance by him to her, when assailed by his 
creditors on the ground of fraud. Jb. 202. 
Hushand’s liability for interest on wife’s equitable estate.—Nor is the 
husband liable for interest on moneys heslonatine te his wife’s equit- 
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able estate, which he has used or converted, in the absence of an 
agreement on his part to pay interest, or an express dissent on her 
part to the use thereof by him; and hence, interest thereon will 
not support a conveyance by him to her, when assailed by credit- 
ors, in the absence of such agreement on his part, and of such dis- 
sent on her part. Jb. 202. 


11. Earnings of the wife the property of the hushand.—At common law, 


the earnings of the wife during coverture belonged to the husband ; 
and this principle is not abrogated by our statutory system. Jb. 202. 


12. When husband acts as agent for his wife. —Where a guardian, having 


13. 


14. 





purchased a lot of land, partly for cash, and partly on credit, used 
his ward’s money in making the cash payment, taking a deed in 
his own name, executed by husband and wife, in usual form, and 
securing the unpaid purchase-money by executing to the husband 
a mortgage on the lot, in which the debt was recited as due to the 
husband, while the lot belonged to the wife, but the fact of her 
ownership did not appear on the face of the papers, nor was other- 
wise made known,—/eld, that the husband, in making the'sale, 
acted as agent of the wife, and that she ratified the agency by 
joining in the execution of the deed.” Robinson v. Pebworth, 240. 

When notice to the husband is notice to the wife.—In such case, after 
a sale of the lot under a power contained in the mortgage, at which 
it was bid off by, and conveyed to a third party, who acted merely 
for the wife, and who subsequently executed a conveyance to her, 
and after a recovery of the lot by the wife in an action of eject- 
ment, on bill filed by the ward, seeking to subject the lot to sale 
for the payment of the money which was paid to the husband by 
the guardian, it was further held that notice to the husband was 
notice to the wife, and that she could claim no higher rights, or 
greater exemptions, than her husband could have claimed, if the 
lot had been his property. Jb. 240. 

When party not a bona fide purchaser.—The lot having been the 
property of the wife, and the debt for the unpaid purchase-money, 
though payable on its face to the husband, having been in fact due 
to her, when she, through another, made the purchase, she simply 
bought mortgaged property in payment of her debt; and hence, 
being charged with notice of the ward’s prior equity, she did not 
thereby become a bona fide purchaser. Ib. 240. 

Same.—But if the lot had been the property of the husband, and the 
purechase-money secured by the mortgage had been due to him, the 
testimony in reference to the consideration of the wife’s purchase, 
merely showing that it was a “‘large amount’’ which the husband 
owed her, is wholly insutlicient to establish a valuable considera- 
tion parted with by her, or even to establish a Lona fide indebted- 
ness from the husband to her, so as to affect the rights of creditors, 
or third parties. Jb. 240. 

Trespass de bonis asportatis by the husband; damages to goods of the 
wife can not be recovered in.—In trespass by the husband against 
his mortgagee for an alleged illegal seizure of goods under the 
mortgage, the plaintiffean not recover damages for a seizure of 
goods belonging to the corpus of the wife’s statutory separate es- 
tate; but for such damages the wife must sue alone. Burns v. 
Campbell, 271. 

Bankruptcy; effect of on husband’s right to sue for rents of lands be- 
longing to the wife’s statutory separate estate.-—While rents of lands 
belonging to the wife, as her statutory separate estate, and re- 
ceived by the husband during coverture, are held by him in trust, 

and are not affected by his bankruptcy ; yet, the death of the wife, 

intestate, terminating the trust, and creating, under the statute, a 

new right in the husband, rents of such lands, accruing thereafter, 
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become the absolute property of the husband, and the right to col- 
lect them passes to his assignee in bankruptcy. Gayle vr. Randall, 
469, 

18. Widow's distributive share in husband's estate; statutory separate es- 
tate.——-The statute requiring that, in the computation ot the widow's 
dower and distributive share in the deceased husband’s estate,the 
value of her separate estate shall be deducted (Code, 1876, § 2715- 
16), refers to an estate created by the constitution and _ statutes, 
and not to an equitable estate, an estate which is made separate 
by the terms of its creation. Harris v. Harris, 536. 

19. Husband and wife; right of husband to renounce his martial rights in 
wife’s statutory separate estate.—The husband may renounce the 
trusteeship of the legal estate of the wife and all the privileges in- 
cident thereto, as he could have renounced all his marital rights at 
common law ; and the effect of such renunciation is, that the prop- 
erty remains the property of the wife, she holding it as her equit- 
able estate. Jb. 536. 

20. Same; investment of moneys, the wife's statutory separate estate, by the 
husband.—The husband, in investing money, the statutory sepa- 
rate estate of the wife, may elect, the claims of creditors who had 
previously supplied the family with necessaries not being involved, 
whether the investment shall be made in the name of the wife, 
continuing the character of the estate, or whether the investment 
shall be made in the name of himself, or of a stranger, as her 
trustee, to hold for her sole and separate use; and when such in- 
vestment is made in the latter way, the value of the property there- 
by purchased, and held by her at the time of the husband’s death, 
can not be computed in ascertaining her dower interest and dis- 
tributive share in his estate. Jb. 536. 

21. Transfer of policy of life insurance by the husband to the wife; 
character of estate thereby created.—A transfer by the husband to 
the wife of a policy of insurance on his life, payable to him, as a 
gift, creates in the wife an equitable separate estate; and, she 
having collected the insurance money after his death, the amount 
thereof can not be computed, in estimating her dower interest and 
distributive share in his estate. (This case distinguished from 
Williams v. Williams, 64 Ala. 405.) Ib. 586, 


See CHancery, 4, 5, 12. 
FRAUDULENT CONVEYANCES. 
JUDGMENTS AND DECREES. 
INDICTMENT. 
See Crimixnat Law. 


INFANTS. 


1. Deed by infant; what necessary to a ratification.—To constitute a 
binding ratification of a deed to lands executed by an infant, after 
he becomes of age, there must be some positive act, knowingly 
done, affirming the conveyance, or which is inconsistent with the 
right to repudiate it; mere inaction, unless for a time sufficient to 
perfect a bar, is insufficient. Eureka Co. v. Edwards, 248. 

2. Evecutory contracts of infants; may be avoided without tendering 
back what was received under the contract.—If an infant, on becom- 
ing of age, disaflirms an executory contract, the adult purchaser or 
contractor being then forced to become the actor, to have the con- 
tract performed, the quondam infant is under no conditions or 
limitations in asserting the invalidity of the contract; the contract 
being voidable, and he making timely election to avoid by plead- 
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ing his minority, his defense, if sustained by the proof, will prevail, 
without his tendering back anything he may have acquired or 
received under the contract. Ib. 248. 

3. Evecuted contracts of infants; when tender essential to relief in equity. 
But if the contract, as in this case, is executed, the rule in equity 
is different. Then the guondam infant, or any one asserting claim 
in his right, must become the actor; and coming into court in quest 
of equity, he must do, or offer to do equity, as a condition on which 
relief will be decreed him; and hence, if the money or other valu- 
able thing received by the infant be still /» esse, and in the posses- 
sion of the infant or of the party seeking relief in his right, a 
bill seeking to avoid the contract need not tender, or offer to pro- 
duce or pay, as the case may be. Jb. 248. 

Same; when tender not re quired.—Where, however, as in this case, 
the infant executed a deed to lands sold by him, and received and 
consumed the purchase-money during his infancy, a bill averring 
this fact, filed by one claiming the land under a deed executed by 
the infant, after he had attained his majority, to have the first 
deed cancelled as a cloud upon his title, need not tender back the 
purchase-money received by the infant. Jb. 248. 

When notice of deed of infant, which he had disaffirmed, by a purcha- 
ser from infant after he had attained his majority, immaterial. 
Where an infant, fora valuable consideration, which he received 
and used during his minority, executed a deed to lands, and dis- 
afttirmed it, and sold and conveyed the lands to another, after he 
became of age, the disatiirmance of the first deed destroyed all the 
claim, both legal and equitable, vested in the grantee thereunder, 
and left in him no pretense of any equity to assert against the later 
purchaser; and hence, the fact that such purchaser had notice of 
the first deed was immaterial. Jb. 248. 

See CHANcery, 47-8. 
INSANITY. 

See Criminat Law, 20-22, 52a-54. 
INSURANCE, FIRE. 

1. Validity of parol contract of. —A valid contract of fire insurance may 
be made in parol; and an action at law may be maintained on an 
agreement to insure, if all the terms were agreed on, so as to cover 
the time of the loss, and the breach consists in the failure to issue 
the policy. Home Ins. Co. v. Adler, 516, 

2. When agreement to insure void for uncertainty.—A_ parol agreement 
to insure against loss by fire, which fixes the subject and sum of 
insurance, but is silent as to the rate of insurance, the duration 
of the policy, the payment of the premium or other material stipu- 
lations, is, by itself and unaided by previous dealings between the 
parties, void for uncertainty. Jb. 516. 

3. When verbal agreement to insure aided by previous policies.—But 
where the agreement relates to insurance on merchandise and 
household goods in the storehouse of the party seeking the insur- 
ance, and he had previously obtained two annual policies on mer- 
chandise in the same storehouse, from the same agent, and in the 
same insurance company, as these former dealings between the 
parties showed the house in which the merchandise covered by the 
policies was kept, the rate of premium, the time for which the in- 
surance had been obtained, and the many stipulations and details 
embodied in the policies, proof thereof would authorize the infer- 
ence, that when the insurance was applied for, and the agent 
agreed to issue the policy, all the previous terms were impliedly 
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4. 


9. 


10. 


understood and adopted, except in so far as they were modified by 
the express terms of the verbal agreement; and hence, in a suit 
on the agreement to insure, after a loss by fire, the two former pol- 
icies are admissible in evidence in aid of the agreement. Jb, 516. 

Recovery on policy issued after loss, in pursuance of prior parol agree- 
ment.—lIt an application for insurance against loss by fire is made, 
and the terms agreed on prior to the loss, but the policy is not is- 
sued until after the | ss, and the policy is so framed as to make 
the risk take effect from the date of the application, then a recov- 
ery may be had on the policy; but if, as in this case, the policy 
was not dated, and, on its face, was not made to take effect at any 
time, prior to its issue, there can be no recovery on the policy, on 
proof of an anterior parol agreement variant from, and not carried 
into the policy. Jb. 416. 

. Parol aqgreeme nt to insure against loss by Sire; » w hen loss covered by. 
A valid parol agreement made with a fire insurance company in 
October, that a policy for twelve months should be issued in the 
early part of November, would, ex vi terminorum, cover a loss oc- 
curring on the morning of the 19th of November. Jb. 516. 

When preliminary proof waived.—Letters written by the general 
agent, and by the resident agent of a foreign fire insurance company 
to the insured, notifying him that the company refused to pay the 
loss, placing the refusal on the express ground that there was no 
insurance on the property when it was destroyed, and making no 
allusion to the sufficiency or insufficiency of the preliminary proof 
of loss, are competent evidence to go to the jury, in a suit by the 
insured against the insurance company to recover the amount of 
insurance, on the question of a waiver of further preliminary proof, 
or of an implied admission that such proof was sufficient. Jb. 
516. 

Interest on.—Where, by the terms of a contract of fire insurance, 
the insurance money is payable only at the expiration of two 
months after proof of loss, interest can not begin to run until that 
time has elapsed; and, in such case, the time when the proof of 
loss is furnished, is a question of fact, to be proved by the jury, 
and should be left to them by an appropriate charge. Jb. 516. 

Limitation of risk to three-fourths of cash value.—Under a clause ina 
policy of fire insurance that ‘‘in the event of loss by fire, the com- 
pany should not be liable for more than three-fourths of the actual 
cash market value of the property insured, immediately prior to 
the loss,’”’ the assured carries one-fourth of the risk, and can not 
recover, in the event of a loss, more than three-fourths of the ac- 
tual cash market value of the insured property that was destroyed ; 
and such policy covering two classes of property in the same house, 
insuring each Class for a stated amount, neither class, if deficient 
in value, can be supplemented by excessive loss on the other. Ib. 
516. 

Unpaid premium a credit on amount recoverable on police y.—In an 
action on a policy of fire insurance, the defendant is entitled toa 
credit for upaid premium. Jb. 516. 

Measure of recovery under provisions of policy.—A policy of fire in- 
surance on a stock of merchandise, which was partially destroyed 
by removal from a building in whic h it was exposed to loss by fire, 
and on which there was an additional insurance in another com- 
pany, providing, (1) that ‘‘in case of any other insurance, . . . 
the assured shall be entitled to recover of this company no greater 
yroportion of the loss sustained, than the sum hereby insured 
Coun to the whole amount insured thereon ;’’ and (2) that ‘‘when 
woperty insured by this company is damaged by removal from a 
bui ding in which it is exposed to loss by fire, the damage shall_be 
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borne by the insured and insurers, in such proportion as the whole 
sum insured bears to the whole value of the property insured,”’ 
held, in an action on the policy, that the insurance company thereby 
assumed the risk, not on any defined or definable portion of the 
stock, but on an undivided proportion of the whole stock, the pro- 
portion which the sum of insurance bore to the value of the whole 
stock ; and that this was the measure of the plaintiff’s recovery. 
Teague v. Germania Fire Ins. Co. 473. 


See Evipence, 42, 43. 


INSURANCE, LIFE. 


1. Supreme Commandery of the Knights of the Golden Rule, a mutual 
life insurance company, and its certificate, entitled ‘“‘Knight’s Benefit 
Certificate,”’ a contract of insurance.—The Supreme Commandery 
of the Knights of the Golden Rule, a corporation created and or- 
ganized under the laws of the State of Kentuc ky, is, in contem- 
plation of law, a mutual life insurance company ; and a certificate 
issued by that corporation, entitled a ‘“‘ Knight’s Benefit Certifi- 
cate,’’ by which the corporation promises to pay a specified amount 
to the widow of the holder of the certificate, on his death, in con- 
sideration of his having become a member of the order, and hay- 
ing paid the fee for admission to membership, and of his payment 
in the future of all assessments levied and required by the corpora- 
tion, on condition that he remained a member of the order, in 
good standing, and complied with all its laws then in force, or sub- 
sequently enacted,—has all the essential elements of a contract of 
life insurance by a mutual insurance company with one of its mem- 
bers. Supreme Commandery, Knights of Golden Rule v. Ainsworth, 
436. 

2. Same; when a subsequent by-law providing a forfeiture of certificat 
made a part of contract. —Where such certificate is silent as to the 
consequence, if the holder should die by his own hand, but recites 
that any violation of the “ requirements of the laws now in force, 
or hereafter enacted, governing the order, or this class, shall render 
this certificate null and void,’’ and that a condition upon which 
its obligation depends, is ‘‘ the full compliance with all the laws of 
the order now in force, or that may hereafter be enacted ;”’ and it 
was issued, and was accepted by the assured in writing, ‘ subject 
to the laws of the order now in force, or which may here lite r be 
enacted by the Supreme Commandery ;” and, at the time it was 
issued, there was a general law of the corporation, rendering it a 
condition upon which a certificate could issue, and upon which its 
benefits could be realized, that the member to whom, or upon 
whose life it was issued, should « ‘omply with the ‘ general laws of 
the order then in existence, or which might thereafter be enacted ;’ 
but the by-laws contained no provision declaring an avoidance or 
forfeiture of the certificate in the event the holder should die by 
his own hands,—held that, by force of the recitals, stipulations 
and provisions ‘above noted, a by-law, enacted by the corporation 
after the certificate was issued and ac cepted, providing that a cer- 
tificate of this class should be forfeited if the member, whether 
sane or insane, should take his own life, entered into, and formed 
a part of the certificate, avoiding it in the event the holder, whether 
sane or insane, should take his own life. Jb. 436. 

3. Life insurance; meaning of the words, ‘‘ takes his own life.’’—The 
words, “takes his own life,’? when used in a clause of a policy of 
life insurance providing for a forfeiture, have a known and « lefinite 
legal significance, importing suicide; that the policy holder must 
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not become a felo de se; must not “ deliberately put an end to his 
own existence, or commit any unlawful, malicious act, the conse- 
quence of which is his own death; and this implies that he must 
be ‘‘of years of discretion and in his senses.”’ [h. 406. 

4. Same; plea setting up the taking of life as a forfeiture; when insufii- 
cient.—Hence, a x to an action on a policy of life insurance, 
setting up a forfeiture, and averring, as a ground therefor, that the 
assured came to his death by taking his own life, is sufficient, 
although it is not averred that the self-destruction was willful, or 
that the assured was sane at the time he took his life. Such an 
act being averred, if it is intended to excuse it because of the 
mental unsoundness of the assured at the time of its commission, 
that fact, the matter of excuse, should be replied by the plaintiff. 
Th. 436, 

5. Same; forfeiture of by suicide. —A clause in a policy of life insur- 
ance, providing for a forfeiture in the event the assured should, 
while sane, take his own life, is the mere declaration or expression 
of the implication of the law; as such an event would operate a 
forfeiture in the absence of an express provision in the policy to 
that effect. Ib. 436. 

6. Same; may provide for forfeiture by assured taking his own life whilk 
insane.—A life insurance company may lawtully stipulate in its 
policy for a forfeiture thereof, in the event the assured should take 
his own life while insane. Ib. 436. 


See HusBanp AND WIFE, 21. 
INTEREST. 
1. On obligations payable on demand.—Debts or obligations payable 
on demand do not bear interest until a demand is made, or suit is 


instituted ; and hence, interest would run on such a contract only 
from a breach thereof. Ragland v. Wood, 145. 


See Executors AND ADMINISTRATORS, 6-12. 
INSURANCE, Fire, 7. 
HvusBanp AND Wire, 10-11. 


JUDGMENTS AND DECREES. 


Judgment by consent; what is.—A recital in a judgment-entry, that 
the parties came by their attorneys, and by consent of defe indants, 
the judgment was rendered against them, shows that the de- 
fendants, and not their attorneys, consented to the rendition of 
the judgment. McNeil v. State, 71. 

Judgments and decrees on the merits final and conclusive.—No princi- 
ple of law is better settled than that the judgment of a court of compe- 
tent jurisdiction, rendered on the merits, as between the parties, is 
final and conclusive of the matter in controversy, so long as it remains 
unreversed ; and this principle applies alike to the decrees of the 
court of chancery and the judgments of courts of law. Tankers/y, 
Adwm’r, v. Pettis, 179. 

3. Former adjudication; what issues covered thereby.—When there is 
no question as to the jurisdiction of the court, or as to the identity 
of the parties, the inquiry, whether the subject- -matter of the con- 
troversy has been drawn in question and is concluded by a former 
adjudication, is determined, when it is ascertained that the mat- 
ters of the two suits are the same, and the issues in the former 
suit were broad enough to have comprehended all that is involved in 
the second suit. Jb. 179. 
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4. Decree dismissing hill on the merits; effect of -can not be avoided by 
showing that bill was unskillfully drawn.—The force and effect of a 
decree of a court of equity dismissing a bill on the merits, can not 
be obviated by the complainant invoking his negligence or unskill- 
fullness in pleading. Jb. 179. 

5. Judgments on contracts based on Confederate prices conclusive.—A 
judgment rendered in 1871 on a promissory note executed in 1864, 
for purchase of personal property then bought at administrator’s 
sale, is conclusive between the parties, and can not be assailed or 
scaled on account of Confederate prices. Roberts v. Rice, 187. 

6. Me rger of judgment; what does not operate as.—A judgment having 
been rendered against the husband for goods purchased by him, a 
portion of which consisted of articles of comfort and support of the 
household, etc., a condemnation of the wife’s statutory separate 
estate to the satisfaction of a stated part of such judgment, cover- 
ing only the value of the articles of comfort and support of the 
household, is not a merger of the original judgment, but is merely 
auxiliary to its collection; and it operates a payment only when, 
and to the extent it is made available. Jb. 187. 

7. Sefre facias; can not he defi nuded for errors he hind the judgment.—A 
scire Jucias to revive a judgment can not be defended because of 
matters going behind the judgment, or of errors in the course of 
proceedings leading to its rendition; and hence, the failure to file 
a complaint in a suit commenced by an attachment, although an 
irregularity for which, on appeal, a judgment by default would be 
reversed, is no defense to a proceeding by scire facias to revive 
the judgment recovered in that suit. Betancourt v. Eberlin, Adm’r, 
£61, 


See ATTACHMENT, 5-6. 
CHancery, 20, 25, 30, 41, 44, 46. 
Error ann APPEAL. 
GARNISHMENT, 3. 
Homesteap, 7. 


TAX SALes. 


JURISDICTION. 
See CHANCERY, 19. 
EXeEcUTORS AND ADMINISTRATORS, 18-21. 
Notary Pusric. 
REMOVAL OF CAUSES FROM STATE TO FEDERAL CouRTs. 
STATUTES. 
JURORS AND JURY. 


See Crimixnat Law. 


JUSTICE OF THE PEACE. 


1. What act autside of his official duty.—A justice of the peace, or 
notary public having the jurisdiction of a justice of the peace, be- 
fore whom is pending a garnishment in aid of the collection of a 
judgment rendered by him, acts outside of his official duty in col- 
lecting from the garnishee, prior to judgment against him, the 
amount admitted in his answer to be due the defendant; and, in 
the absence of statutory provisions, the collection would impose 
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no liability on the sureties on the official bond of such justice or 
notary. Mason v. Crabtree, 479. 

2. When justice of the peace or notary public acts under color of office ; 
liability of his sureties, and extent of recovery.—But where the jus- 
tice of the peace, or notary public having the jurisdiction of a jus- 
tice, falsely represents and pretends to the garnishee that he had 
rendered judgment against him, and thereby pretends that he has 
the authority to receive the money, and, ee such representa- 
tion and pretense, collects the money, such justice or notary, be- 
ing a code officer, and having authority under the statute to col- 
lect from the garnishee, on the rendition of a judgment against 
him, in collecting the money, commits a wrongful act under the color 
of his office, which renders him and his sureties liable under the 
statute (Code, § 179), in a suit brought against them by the de- 
fendant in the original judgment on which the garnishment is 
founded, for the restitution of the money; but the recovery in 
such case is limited to the money received, and interest thereon. 
Tb. 479. 


See Evipence, 45. 
Norary PvusLuic. 


LANDLORD AND TENANT. 


1. When attachment by landlord against tenant may be levied on crop of 
under-tenant.—An attachment sued out by a landlord for the re- 
covery of rent, the mandate of which runs merely against the 
crops of the tenant in chief, authorizes a levy of the writ, not only 
on the crops of the tenant in chief, but also on the crops raised on 
the rented premises by an under-tenant. Agee v. Mayer Bros., 88. 

. Tenant not allowed to dispute landlord’s title.—It is a well settled 
rule that a tenant is estopped from disputing his landlord’s title, 
so long as he continues in possession of the demised premises ; and 
hence, ordinarily, he must surrender the possession of the prem- 
ises, before he can be heard to set up, or assert an outstanding title, 
adverse to that of his landlord. eaee v. Farris & MeCurdy, 
570. 

. Unlawful detainer; when defendant can not set up title adverse to his 
landlord in defense.—The plaintiff in an action of unlawful de- 
tainer, having derived title by purchase from a testator’s sole de- 
visee, the deiendant, having entered under a lease from the plain- 
tiff, can not, under the principle above stated, defeat a recovery 
by showing that he had been appointed administrator of the estate 
of the testator under whom the plaintiff derived title, and that 
the latter owed debts at the time of his death, some of which were 
still outstanding and unpaid. Jb. 570. 

. Exception to rule prohibiting tenant from denying landlord’s title; 
what not within.—These facts do not show that the landlord’s title 
had expired, or that it had been extinguished ; and hence, the case 
does not come within the established exception to the general 
principle forbidding a tenant from disputing his landlord’s title, 
that the tenant may always show that his landlord’s title has ex- 
oe or been extinguished since the creation of the tenancy. 
Ib. 570. 


See AGENCY. 


LARCENY. 


See Criminau Law. 
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LIMITATIONS, STATUTE OF. 


1. Billin equity by creditor to set aside voluntary conveyance; when ad- 
verse possession for ten years by grantee a bar.—Adverse possession 
for ten years by a grantee in a voluntary conveyance of land, exe- 
cuted while the grantor was surety on a guardian’s bond, is, under 
the statute of limitations, a good defense to a bill filed by an ad- 
ministrator of the deceased ward, to have the conveyance set 
aside as fraudulent, and the land subjected to the payment of the 
guardian’s liability to his ward. Snedecor, Adm’r v. Watkins, 48. 

2. Same.—As the purpose of the proceedings in such case is not to ob- 
tain a personal judgment on the debt or liability, or to recover the 
land, but to have the grantee declared a trustee in invitum, it is 
immaterial that the right of the complainant to proceed against 
the surety of the guardian arose within ten years prior to the 
commencement of the suit. Jb. 48. 

3. Application of payment by creditor —When a debtor, owing more 
than one debt to a creditor, makes a partial payment, but does not 
direct its application, the creditor may apply it to any of the debts 
then due, and not barred by the statute of limitations. Royston 
v. May, 398. 

4. Same; when does not interrupt the running of the statute of limitations. 
But when such application is made by the creditor, being the act 
of the creditor, in which the debtor does not participate, and of 
which he has no notice, it does not interrupt the running of the 
statute of limitations upon the debt to which the payment was ap- 
plied. Jb. 398. 

Effect of partial payment.—-The statute gives to a partial payment 
the effect of removing or arresting the bar of the statute of limita- 
tions, only when it is made before the bar is complete; if the bar 
is complete, a partial payment will not remove it. Curtis v. 
Daughdrill, 590. 

6. Same; credits endorsed on note must be proved.—Where the fact of a 
partial payment is disputed, an indorsement on a promissory note, 
purporting to be of a partial payment made at atime when the bar 
ot the statute of limitations was not complete, is not evidence that 
the payment was made at the time specified. Jb. 590. 

Same; effect of credit indorsed on note, on demurrer to the evidence. 
But where the bar of the statute is sought to be removed by a par- 
tial payment on a promissory note, on which a credit is indorsed, 
purporting to be a payment made before the bar of the statute was 
complete, and the credit is shown ¢0 be in the handwriting of the 
plaintiff, the payee of the note, and the note, with the credit there- 
on, is read in evidence without objection, the court, on a demurrer 
to the evidence interposed by the defendant, may infer, as the jury 
might, if the question had been left to their determination, that 
the payment was made at the time specified in the indorsement, 
thereby removing the bar of the statute. Jb. 590. 


i) 


“] 


MADISON COUNTY. 


1. Solicitor’s fees in county court of Madison county.—For all convic- 
tions for misdemeanors in the county court of Madison county, 
whether commenced by affidavit and warrant in that court, or by 
indictment found in the circuit court and transferred to that court, 
the solicitor is entitled, under the act entitled ‘‘An act to regulate 
the trial of misdemeanors in Madison county,’’ approved February 
9th, 1877 (Pamphlet Acts, 1876-77, p. 149), to the same fees as for 
similar services in the cireuit court. Murphy v. State, 15. 


MANDAMUS. 
See BILtt or Exceptions. 





694 INDEX. 


MECHANIC’S LIEN. 
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Mechanie’s lien for improve ments on rented pre mises: extent of. 
Where buildings or other improvements are erected on leased or 
rented land, at the request, and on the exclusive credit of the les- 
see, the statutory lien of the contractor extends not only to such 
improvements and erections as may be constructed by him, but 
also to the unexpired leasehold term of the premises on which the 
improvements are made, not exceeding one acre. Rothe v. Bellin- 
grath, 55. 

2. Same.—While the statute also extends such lien to the materials 
furnished, this involves the necessary implication that the mate- 
rials must be capable of practical identification, when the lien is 
sought to be enforced specifically on them; and hence, where the 
materials are furnished to a lessee and are by him used in repairs 
on the rented premises, and are so merged in the freehold as to be 
incapable of severance, the contractor or material-man has no lien 
thereon, but merely a lien on the leasehold estate. Jb. 55. 

3. Same; taken subject to conditions in lease.—Where the lien attaches 
to a leasehold interest, it is subject to all ~y conditions of the 
lease; and where the lease has been forfeited, the holder of the 
lien must pay to the lessor ‘‘all arrears of re ~§ or other money, 
interest and costs due under the lease,’ before he can ac “quire the 
rights of the lessee thereunder, even by purchase. /h. 35, 

Rule of common law as to repawr son lease ad) pre mises: ‘ aibal to be con- 
strued in harmony therewith.—At e ommon law the burden of repairs 
was always cast on the tenant, and the landlord was under no im- 
plied obligation to keep the rented premises in repair; and the 
statute providing a lien in favor of mechanics and material-men for 
improvements erected on rented lands (Code of 1876, § 3443), must 
be construed in harmony with this principle, so far as its letter will 
permit. Jb. 55. 

5. When evidence of the amount due under the lease for rent or damages 

inadmissible.—In a proceeding under the statute to enforce the 

statutory lien in favor of a material-man for materials furnished 
under a contract with the lessee, against the leasehold estate, the 
amount of the rent due the lessor by the lessee, or of any other 
moneys or damages accruing under the lease, is not a material is- 
sue; and hence, testimony tending to show that fact is immaterial 
and inadmissible on the tri: il, although it may become material 
after judgment in favor of the plaintiff, and a purchase of the lease- 
hold estate thereunder. Th. 55. 


MERGER. 
See JUDGMENT, 6. 
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MILL-DAM. 


Proceedings to erect mill-dam; notice to jurors.—Where, in a proceed- 
ing under the statute for authority to erect a mill-dam, the sheriff, 
after selecting the jurors, and issuing notices for them to attend at 
the time and place designated, entrusted the notices for some of 
the jurors to the applicant to be served, who did serve them, and 
the jurors so notified attended and acted as jurors, this, in the ab- 
sence of any statutory provision prescribing any partic ul: ur mode in 
which the j jurors were to be notified, and of injury resulting to the 
contestant, is not a reversible error. Folmar ¢. Folmar, 136. 

2. Same; effect of judgment of reversal on appeal—Where, in such a 

. proceeding, this court, on appeal, reversed an order granting to 
the applicant authority to erect the dam, and remanded the cause, 

the order ceased to exist, and there was no necessity for the judge 

of probate to have entered of record the fact of reversal, or a revo- 
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‘ation of the order; and such order, having been reversed and an- 
nulled, could not be pleaded in bar or in abatement of further pro- 
ceedings on the application. Jb. 136. 

3. Same; when application and writ sufficient.—An application in such 
proceedings is not subject to demurrer on the ground that the place 
where the dam was to be erected is not definitely designated, when 
it avers that the applicant is the owner of the land on each side of 
the stream, the name of which is given, and the land is described 
by sectional subdivisions, township and range, and the side of the 
stream on which the mill is to be erected, is stated. Jhb. 136. 

4. Same; admissibility of testimony.—In such a proceeding « question 
propounded by the applicant to a witness, calling for the purpose 
tor which he examined the place where the dam was to be erected, 
and his answer thereto, that he examined it in reference to health, 
are permissible. Jb. 136. 

5. Same; when findings of judge of probate will not be disturhed.—Where, 
in such a proceeding, after the inquest of the jury had been re- 
turned to the judge of probate, he heard other evidence introduce: 
by both the applicant and contestant before making an order for 
the erection of the dam, this court will not, on appeal, revise and 
reverse the conclusions and findings of the judge, unless they are 
manifestly unsupported by the evidence. Jb. 16, 

6. Same; on contest, a suit inter partes, as well as in rem; costs.——When 
the application in a proceeding to erect a mill-dam is contested, 
the proceedings assume the form and character of a suit juter par- 
tes, as Well as in vem; and if the contestant is unsuccessful, he is 
properly taxed with the costs of the contest. Jb. 136. 


MINORS. 
See INFANTs. 
MONEY. 


1. Title to, passes by delivery.—Money and bank-notes current as money 
pass from hand to hand by delivery, possession of itself being sut- 
ficient evidence of title, upon the faith of which all persons dealing 
fairly may receive them, Rice & Wilson v. Jones & Bro., 551. 


See CONFEDERATE MONEY. 
MORTGAGES. 


1. Sale of land under power contained in mortgage, where mortgagee be- 
comes the purchaser; effect of. —A sale of land under a power con- 
tained in a mortgage, at which the mortgagee became the pur- 
chaser, at a bid less than the mortgage debt, cuts off and bars the 
equity of redemption, and the mortgage debt is thereby satisfied 
and extinguished to the extent and amount of the mortgagee’s bid, 
by mere operation of law ; and thereafter the mortgagee can main- 
tain an action at law to recover only so much of the debt as his bid 
may not have satisfied. Harris v. Miller, 26. 

2. Same; may be disaffirmed in equity by mortgagor.—Such sale is bind- 
ing on the mortgagee, and can only be disaftirmed at the election 
of the mortgagor, or those claiming under him, if seasonably ex- 

pressed, and by them only in a court of equity. A court of law, 
alee only to the legal title vested in the mortgagee, and being 
incapable of adjusting the equities between the parties, and of 
granting the relief essential to a termination of all litigation, and 
to full and complete justice between them, can not avoid the sale. 
Th. 26. 

3. Same; when bid less than debt, balance of debt a lawful charge under 
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the statute of redemption.—Where a sale of land is made under a 
power contained in the mortgage, and the mortgagee becomes the 
purchaser at a bid less than the amount of the mortgage debt, con- 
ceding that the statutory right of redemption extends to such a 
sale, a question not decided, the balance of the debt is a lawful 
charge on the land, which the mortgagor coming to redeem is bound, 
under the statute, to pay; and an offer to redeem which does not 
inleude such balance, is insufficient... Jb. 26. 


. Same; when tender insufficient.—In such case a tender by the mort- 


gagor of the amount bid by the mortgagee, with ten per cent. per 
annum, is insufficient, although accompanied by an offer to pay 
all lawful charges, where it is manifest that, in the use of the words 
‘lawful charges’’ in the offer, he did not intend to include the 
balance due on the mortgage debt. Jb. 26. 

Offer to redeem lands; effect on sale in court of law.—Estoppels or 
ratifications resting merely in parol can not, in a court of law, af- 
fect the title to land; and hence, an offer to redeem land sold un- 
der a power contained in a mortgage, resting merely in parol, can 
not, in court of law, be deemed a ratification or confirmation of the 
sale, even if that court could inquire into the aftirmance or dis- 
atlirmance of such sale. Jb. 26. 

Notice of sale under power contained in a mortgage; what sufficient. 
Posting a notice of sale at the court-house door, and another at the 
post-otlice, in the city of Opelika, is a strict compliance with a 
power of sale contained in a mortgage, which required that the sale 
should be advertised by posting notices thereof ‘‘in two public 
places in Lee county.’’ Edwards, Hudmon & Co. Meadours, 42. 

Redemption of lands by mortgagor; within what time allowed.—An 
offer by a mortgagor to redeem lands sold under a power of sale 
contained in the mortgage, whether made by bill or otherwise, 
must be made within two years from the date of sale, unless the 
mortgagee was the purchaser; in that event a bill to set aside the 
sale and to redeem may be filed within a reasonable time, to be 
determined by the circumstances of each particular case. Cooper 
v. Hornsby. 62. 

Parol sale of land under power contained in mortgage; mortgagor can 
not complain of.—A mortgagor can not complain that a parol sale 
of lands by the mortgagee under a power contained in the mort- 
gage is void, because it was not evidenced by writing as required 
by the statute of frauds. The benefit of this statute is not availa- 
ble without being specially pleaded, and if waived, and the con- 
tract is admitted or satisfactorily proved, it will be enforced. Ib. 62. 
Same; equity of redemption cut off by.—Such a sale is obligatory on 
the parties and valid so long as they treat it as binding, and it 
operates to cut off the mortgagor’s equity of redemption, leaving 
in him merely the statutory right to redeem, which can only be 
asserted within two years from the date of the sale. Jb. 62. 

Sale of lands under power contained in mortgage; payment of pur- 
chase-money.—Whether a purchaser of lends under a power con- 
tained in a mortgage paid the purchase-money in lawful currency, 
or by a debt due him from the mortgagee, is a matter resting ex- 
clusively with them, with which the mortgagor is in no way con- 
cerned. Jb. 62. , 

When mortgagee of personal chattels not a trespasser.—Under a power 
contained in a chattel mortgage authorizing the mortgagee, on de- 
fault, to take possession of the mortgaged property without process 
of law, and to sell the same, the mortgagee has the right, ae de- 
fault, to enter upon the premises of the mortgagor, and, without 
his consent and against his will, to take possession of the property, 
provided he does so peaceably and without violence or other 











INDEX. 697 


MORTGAGES—Continued. 


breach of the public peace ; and such taking, being the exercise of 
a right, will not constitute him a trespasser. (Stone, J., dissent- 
ing.) Street v. Sinclair, *110. 

12. When terms of mortgage can not be varied by parol.—In a suit in 
equity for the foreclosure of a mortgage on land, it is not com- 
petent forthe mortgagor to prove by parol evidence that he intended 
to convey an interest in the land different from that specified in 
the mortgage. Cowley v. Shelby, Trustee, 122. 

13. Discharge of prior mortgage enures to benefit of junior mortgagee. 
Where two mortgages on the same land are executed, the second 

or junior mortgagee acquires all the rights of the mortgagor, sub- 

ject to the conditions of his mortgage, and to the prior incum- 
brance ; and hence, the discharge of the prior mortgage, by a pay- 
ment of the debt secured thereby, enures to the benefit of the 
junior mortgagee, and not to the benefit of the mortgagor. Jb. 122. 

14. When secured note sufficiently identitied.—A note is sutticiently identi- 
fied as being the note secured by a mortgage, when it is identical 
with the note described in the mortgage, as secured thereby, in 
dates, amount and in the names of the maker and payee, although, 
in the mortgage, the payee is described as trustee, while in the 
note the word as between the name of the payee and the word 
‘“‘trustee’’ is omitted. Jb. 122. 

15. What does not constitute equitable mortgage.—The fact that a promis- 
sory note given for the purchase-money of lands contains a descrip- 
tion of the lands, does not create an equitable mortgage thereon 
for the unpaid purchase-money. Prickett & Maddox v. Sibert, 
Adm’r, 194. 

16. Mortgage of personal chattels; right of mortgagee to possession;—After 
default in the payment of a debt secured by mortgage, the mort- 
gagee has the legal title and the right of immediate possession of 
chattels conveyed by the mortgage, authorizing a recovery thereof 
by him; and his right of possession is not affected by partial pay- 
ments previously made by the mortgagor on the secured debt, un- 
less it Is so provided in the mortgage. Burns vr. Campbell, 271. 

17. Usury not available to mortgagor in trespass.—In an action of tres- 
pass brought by the mortgagor against the mortgagee, for seizing 
personal property conveyed by the mortgage, usury is not available 
to the plaintiff for the purpose of showing, in connection with evi- 
dence of partial payments, that the mortgage debt has been paid, 
and the mortgage satisfied. Jb. 272. 

Same.—While a chattel mortgage is satisfied, and its lien extin- 
guished, by payment of the mortgage debt, and a seizure by the 
mortgagee of the mortgaged property, after such payment, would 
constitute him a trespasser; yet, in an action of trespass brought 
against him by the mortgagor, founded on such seizure, no collat- 
eral investigation can be had into the usurious character of com- 
missions charged by the mortgagee, who was a commission mer- 
chant, for selling cotton conveyed by the mortgage, in accordance 
with the terms thereof, for the purpose of showing a payment of 
the debt. Ib. 271. 

19. Advances by mortgagee; what prices he may charge therefor.—Under 
a mortgage securing future advances, the mortgagee is entitled to 
such prices as may be agreed on, or, in the absence of an agree- 
ment, to a fair and reasonable market valuation, estimated at the 
time and place of sale; and hence, evidence of prices paid by the 
mortgagee, purchasing at wholesale, at another time and place, is 
inadmissible. Jb. 271. 

20. Parol mortgage; what is.—A verbal agreement between a mortgagor 
and mortgagee, made after the execution of the mortgage, that it 
should embrace a horse furnished to the former by the latter, and 
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stand as security for the price thereof, is valid, at least, inter par- 
tes, as a parol mortgage; and, in an action of trespass by the mort- 
gagor against the mortgagee for seizing other chattels conveyed by 
the mortgage, the fact that the horse belonged to the mortgagee’s 
son, Who was also his agent, is not available to the plaintiff for the 
purpose of reducing the mortgage debt, and of showing that it was 
paid, if the son consented to such a disposition of his property. 
ib. 271. 

When commissions agreed to be paid for selling mortgaged cotton not 
agi cted by sale through a broker at a lower rate.-—Nor can the mort- 
gayor, in such action, be heard to complain, that the mortgagee, 
who Was a commission merchant, employed a broker to sell for 
him the cotton shipped to him by the mortgagor, at a lower rate of 
commissions than that which the mortgagor agreed to pay him. 
Ih. 271. 

‘hattel mortgage with power of sale; right of mortgagee to take posses- 
sion under.—When any part of the debt secured by a chattel mort- 
gace, containing a power of sale, remains unpaid, the mortgagee may 
execute the power by taking possession of the property, provided 
he does so without committing a breach of the peace, or violation 
of the criminal law. Jb. 272. 

Confusion of goods; doctrine applies to mortgaged chattels. —Where 
the owner of goods willfully, or through want of proper care, so 
mix or mingle them with the goods of another, that they can not 
be distinguished, the latter is entitled to the whole, unless he con- 
sented to the act; and this principle applies to mortgaged chattels, 
and a confusion thereof by the mortgagor with other chattels owned 
by him makes the whole prima facie, at least, subject to the lien 
and operation of the mortgage. 16. 271. 

Mortgage of after-acquired property; when no specific lien thereby 
created.—A mortgage of property to be thereafter acquired, which 
is not the product, increase, or accretion of something already 
owned by the mortgagor, especially when only general terms of de- 
scription are used, creates no specific lien on such after-acquired 
property. but is merely an agreement to execute a further mort- 
vage. Ib. 271, 

Foreclosure of mortgage on real estate by sale; when surplus consid- 
ered as vealty.—When, on the foreclosure of a mortgage on real es- 
tate, a surplus remains after paying the mortgage debt, such sur- 
plus does not become personalty for the purposes of distribution 
among the next of kin, or of exemption to the decedent’s widow or 
minor children, but, standing in the place of the equity of redemp- 
tion, retains 211 the properties of realty. Beard, Adm’r v. Smith, 
568, 

Surplus on foreclosure of mortgdge on real estate; when widow not en- 
titled to, as exempt.—Hence, where a mortgage on real estate is 
foreclosed by sale after the death of the mortgagor, and a surplus, 
leit after paying the mortgage debt, is paid to the administrator, 
the widow can not claim such surplus as personal property exempt 
to her under the statute. Jb. 568. 

Trial of right of property; mortgagee in mortgage of unplanted crop 
can not maintain.—A mortgage of an unplanted crop deen not pass 
to the mortgagee the legal title to the crop as it may be planted, 
or as it may come into existence ; and hence, he can not maintain, 
on the title conferred by the mortgage, a statutory claim suit for 
recovery of the crop, if, when the crop comes into existence, a 
creditor of the mortgagor should seize it under legal process. Co- 
lumbus Iron Works Co, v. Renfro Bros., 577. 

Same; when he may maintain.—But the equitable title of the 
mortgagee under such mortgage may be converted into a legal title 
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by some new act on the part of the mortgagor after the crop has 
come into existence, in ratification and confirmation of the mort- 
gage, as by a delivery of the crop to the mortgagee, or to another 
for him; and when his title has been thus perfected, it will sup- 
port a statutory claim suit for the recovery of the crop against an 
attaching or execution creditor of the mortgagor. Ib. 577. 

29. Mortgage on unplanted crop; what act amounts to confirmation.—A 
delivery of the crop, after it has been gathered, to the agent of a 
railroad company for transportation to the mortgagee, is such a 
new act in ratification and confirmation of the mortgage as passes 
the legal title. Jh. 577. 


See CHANCERY, 13, 24-26. 
EJECTMENT, 1, 3, 4. 
FRAUDULENT CONVEYANCES, 13, 14. 
HoMESTEAD, 3-4. 
HussBanp anp Wire, 12, 15. 


VENDOR AND PURCHASER. 


NATIONAL BANKS. 


1. Power to taw shares in for State purposes.—National banks being the 
creatures of Congress, and the right of the States to tax any thing 
pertaining to them being wholly derived from the grant made by 
Congress, the power to tax shares in such banks for State purposes 
must be accepted with all the conditions and reservations annexed 
to its exercise. Maguire v. Board of Rev. and Road Com’rs of 
Mobile County, 401, 

2. Same; revisory power of Supreme Court of United States.—The Su- 
preme Court of the United States has the reserved power of re- 
vising, and if need be, of reversing the rulings of the State courts 
bearing on the exercise by the States of the power to tax shares 
in national banks; and hence, the decisions of that court on that 
subject must be adopted and followed by State courts. Jb. 401. 

3. Diseriminatian as to power of the States to tax capital stock of 
national banks, and shares therein.—Touching the power conferred 
by Congress on the States to tax, that body has carefully discrim- 
inated between the capital stock of national banks, and the shares 
in such capital stock ; the power to tax the former being withheld 
from the States, while the power to tax the latter is granted, with 
stated conditions and reservations. Jb. 401. 

4. Taxation of shares in national banks in this State prior to act of De- 
cember 8th, 1880, not authorized.—Prior to the passage of the act of 
December 8th, 1880 (Pamph. Acts, 1880-1, p. 7), there was no 
statute in this State which authorized the assessment of shares in 
national banks for taxes. Jb. 401. 

5. Taxation of shares in national banks; act of December 8th, 1880, not 
violative of act of Congress.—The act of December 8th, 1880, pro- 
viding ‘‘ that there shall be levied and collected on the value of 

“ach share of every national banking association located within 
this State, whether held by residents or non-residents, the same 
rate of taxation as is levied on other moneyed capital, the same 
to be levied and collected in the county where each such associa- 
tion is located, and not elsewhere, and to be paid by each such 
association for the shareholders thereof,’’ is not rendered violative 
of the restrictions placed by the act of Congress on the power of 
the States to tax shares in such associations, by reason of subdi- 
vision 8 of section 362 of the Code of 1876, which provides only 
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for the taxation of the excess of ‘‘all money loaned and solvent 
credits or credits of value,’’ after deducting the tax-payer’s in- 
debtedness ; but the language of the act, construed in connection 
with the above provision of the Code, allows and authorizes a de- 
duction by the shareholder of his debts from the value of ‘the 
shares owned by him, because the privilege of such deduction is 
allowed in the taxation of money loaned, and solvent credits or 
credits of value. Ib 401. 


6. Same.—Nor is the provision of the act of December 8th, 1880, re- 


quiring the taxes on such shares to be paid by the bank for the 
shareholders, violative of the act of Congress. Jb. 401. 

Same; not affected by subd. 10 of 362 of Code.—Subdivision 10 of 
section 362 of the Code, which declares that the capital stock of 
domestic corporations, except such portion thereof as may be in- 
vested in, and otherwise taxed as property, shall be subject to 
taxation, having no reference to the taxation of shares in the capi- 
tal stock of such corporations, is not violative of the act of Con- 
gress restricting the power of the States to tax shares in national 
banks, as an unfriendly discrimination against such shares ; nor is 
an assessment of such shares under the act of December Sth, 1880, 
thereby rendered invalid, because, in making the assessment, no 
deduction was allowed the shareholders for or on account of taxes 
paid by the bank on real estate or other property owned by it, and 
assessed for taxation. Jb. 401 


8. Second section of act of December 8th, 1880, unconstitutional.—No 


legislative attempt having been made prior to the passage of the 
act of December 8th, 1880, to tax the A reel of national banking 
associations, the second section of the act, providing that ‘‘ there 
shall be assessed and collected in any county where such associa- 
tion is located, upon each share of the capital stock of such asso- 
ciation which has escaped taxation for any preceding year since 
1874, the same rate of taxation, State and county, as was in each 
year assessed and collected upon other moneyed capital,’’ is viola- 
tive of sections 4 and 5 of article 11 of the constitution, limiting 
rate of taxation in any one year for State and county purposes. 
b. 401, 


NEGLIGENCE. 


See Common CARRIER. 
RAILROADS. 
W AREEOUSEMEN. 


NEW TRIAL. 


See REHEARING. 


NOTARY PUBLIC. 


1. Notaries appointed to exercise jurisdiction of justices of the peace; 


extent of jurisdiction.—Whatever of jurisdiction is conferred upon 
justices of the peace, and whatever of power or authority they 
may exercise in the administration of that jurisdiction, are con- 
ferred by the constitution on notaries public appointed by the 
Governor to ‘‘ have and exercise the same jurisdiction as justices 
of the peace ;’’ but such notaries are not thereby clothed with, nor 
can they exercise, those special powers granted to justices of the 
peace, which form no part of their jurisdiction, and which are not 
necessary to render that jurisdiction effectual. Vann & Waugh 
v. Adams, Thorne & Co., 475. 








INDEX. 701 


] NOTARY PUBLIC—Continued. 


2. Attachments returnable to circuit or city courts; notaries public, with 
jurisdiction of justices of the peace, have no power to issue.—No- 
taries public appointed by the Governor to “‘ have and exercise the 
same jurisdiction as justices of the peace,’’ have no power or au- 
thority to issue an original attachment. returnable to the city or cir- 
cuit courts; and hence, such attachment, thus issued, is void. 
Ib. 475. 

3. Notary public with justice’s jurisdiction; power to issue attachments 
returnable before himself.—A notary public with the jurisdiction of 

| a justice of the peace has authority to issue an attachment return- 

able before himself for the collection of a demand within a justice’s 

jurisdiction. Rice & Wilson v. Watts, 593. 


| NOTICE. 


1. When possession of real estate implied notice of vendor’s title.—The 
open possession of land by the tenant of a vendee who claims title 
under an unrecorded deed, operates as implied notice of the ven- 
dee’s title to a creditor of the vendor, who, during the continuance 
of such possession, recovered judgment and purchased the land 
under an execution issued on the judgment; and such notice pro- 
tects the vendee’s title as effectually as the registry of his deed 
would have done. Pique, Manier & Hall v. Arendale, 91. 

See ApvERSE Possession, 4, 5. 
Fravp, 1. 
FRAUDULENT CONVEYANCES, 14. 
HusBanp AnD WIFE, 13-15. 
INFANTS, 5. 
MortGaceEs, 6, 10. 
VENDOR AND PURCHASER. 


OFFICE. 
See AUDITOR. 
JUSTICE OF THE PEACE. 
OVERRULED CASES. 


1. Cobb v. Reed, 2 Stew. 444, as to the time when an obligation for the 
delivery of personal property becomes payable in money, 
and foundation for suit, overruled in Ragland v. Wood, 145. 
2. Marshall v. Croom, 60 Ala. 121, as to liability of fraudulent grantee 
for rents, overruled in Kitchell, Adin’r v. Jackson, 556. 
3. Martin v. Martin, 35 Ala. 560, first principle stated in opinion de- 
clared unsound in Eureka Co. v. Edwards, #48. 


PARTITION. 
See Cuancery, 6-8. 


PAYMENT. 


1. Burden of proof.—Where one claims that a debt, the prior exist- 
ence of which is admitted or proved, has been paid by the substi- 
tution of another security, whether it be of higher or of the same 
dignity as the debt, he assumes the burden of proving that the 
substituted security was taken and accepted in relinquishment of 
the debt. McWilliams v. Phillips, 80. 5 
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What a conditional payment merely.—Where a creditor received 
from his debtor an order on a third party for lumber, deliverable 
at the latter’s convenience, which was accepted, the presumption 
of law is, that the order was received as a conditional, and not as 
an absolute payment; and the condition on which the order was 
to operate asa payment, the delivery of the lumber, not having 
occurred, in the absence of evidence tending to show that any loss 
or injury resulted from the creditor’s failure to make a demand for 
the lumber, the debtor is not entitled to a credit on the debt. 
Th. 80. 

Application of —When a debtor, owing more than one debt to a 
creditor, makes a partial payment, but does not direct its applica- 
tion, the creditor may apply it to any of the debts then due, and 
not barred by the statute of limitations. Royston v. May, 398. 

Same.—When a note gives to the payee a statutory or equitable lien 
on a crop to be grown by the maker for its payment, and a part of 
the crop is delivered to the payee, in the absence of instructions 
or agreement to the contrary, it is his duty to apply the proceeds 
of the sale thereof to the payment of the note. In such case the 
contract between the parties makes the appropriation, which can 
not be varied by the payee, without the consent of the maker. 
Mahan v. Smitherman, 563. 


See Limitations, STATUTE OF, 4-7. 


MortGaGceEs, 10, 13. 


PLEADING AND PRACTICE. 


3. 
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5. 
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7. 





Plaintiff suing as assignee of written contract for delivery of personal 
property must have and aver a written transfer.—In order to authorize 
an assignee of a written contract for the delivery of personal property 
to sue in his own name, he must have a written transfer of the con- 
tract; and a complaint by such plaintiff which fails to show a writ- 
ten transfer is defective on demurrer. Ragland v. Wood, 145. 

Same; when complaint fails to show a written transfer.—An aver- 
ment in such complaint that the contract was ‘‘ duly transferred ”’ 
to the plaintiff is insufficient, as the transfer may have been by 
delivery merely, and not in writing. J. 145, 

Same; what averment sufiicient.—But an averment in the complaint 
that the contract was ‘‘ duly assigned,”’ is sutlicient, as this must 
be construed to mean a transfer in writing. Jb. 145. 

Recovery on joint and several contracts.—Under the statute (Code of 
1876, 9§ 2905, 2919), written obligations and promises of any de- 
scription are several as well as joint; and in a suit against the ob- 
ligors or promisors a recovery may be had against one or more of 
them, as the facts in evidence may justify. Steed vr. Barnhill, 157. 

What amounts to general issue.—A defendant can derive no greater 
benefit from an agreement of parties, that all matters which can be 
specially pleaded may be given in evidence under the general issue, 
than he could enjoy under the general issue without such agree- 
ment. Burns v. Campbell, 271. 

Demurrer to evidence; its effect.—The effect of a demurrer to evidence 
is, as declared by statute, an admission upon the record, by the 
party demurring, of the truth of the evidence, and of every infer- 
ence or conclusion the jury could legally deduce therefrom; and 
this is a mere affirmation of the well defined rule of the common 
law, that if a party voluntarily substituted the court for the jury, 
the court must render judgment against him, ifthe jury could have 
legally found a verdict against him. Curtis v. Daughdrill, 590. 

Same; effect of credit indorsed on note, on demurrer to the evidence. 
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Where the bar of the statute is sought to be removed by a partial 
payment on a promissory note, on which a credit is indorsed, pur- 
porting to be a payment made before the bar of the statute was 
complete, and the credit is shown to be in the handwriting of the 
plaintiff, the payee of the note, and the note, with the credit there- 
on, is read in evidence without objection, the court, on a demurrer 
to the evidence interposed by the defendant, may infer, as the 
jury might, if the question had been left to their determination, 
that the payment was made at the time specified in the indorse- 
ment, thereby removing the bar of the statute. Jb. 599. 

8. Trial of issues of fact by the court; special finding, when open for re- 
view in appellate court.—Where, by agreement of parties, a jury is 
waived in a civil case, and the issues of fact are tried and determ- 
ined by the court under the statute (Code, §§ 3029-31), and, at the 
request of one of the parties, the court makes a special finding, the 
sutticieney of such finding is open for review on appeal to this 
court. Betancourt v. Eberlin, Adim’r, 461. 

9, What necessary to support special finding.—Like a special verdict, 
such special finding can not be aided by intendment, or by refer- 
ence to extrinsic facts, but it must directly and aftirmatively find 
every fact in issue, essential to the right of recovery, or judgment 
upon it can not be pronounced; but it must be confined and be 
responsive to the issue; and so far as it may pass beyond the issue 
and tind facts either confessed or not denied, it is pro tanto imper- 
tinent and bad. Jb. 467. 

10. Same; when fact not in issue need not be found.—Hence, where, ina 
proceeding by scire facias to revive a judgment after the lapse of 
ten vears without the issue of an execution, a special finding was 
made by the court, in the absence of a plea of payment or an issue 
touching the satisfaction of the judgment, such finding is not in- 
sutlicient because it fails to find that the judgment had not been 
satistied, although, under the statute, the judgment must be pre- 
sumed to be satisfied, and the burden of proving that it was not, 
is thereby made to rest upon the party seeking to revive. Jb. 461, 

ll. Scire facias; can not be defended for errors behind the judgment. 
A seire facias to revive a judgment can not be defended because of 
matters going behind the judgment, or of errors in the course of 
proceedings leading to its rendition; and hence, the failure to file 
a complaint in a suit commenced by an attachment, although an 
irregularity for which, on appeal, a judgment by default would be 
reversed, is no defense to a proceeding by scire facias to revive the 
judgment recovered in that suit. Jb. 467. 

12. Verdict; what sufiicient.—A verdict in favor of the plaintiff against 
‘the defendant”’ ina suit where three persons are joined as defend- 
ants, is sufficient and will support a judgment against all the de- 
fendants. Insuch case the reasonable intendment is, that the word 
defendant was used for defendants, and it will be treated as a mere 
clerical misprision. Steed vr. Barnhill, 157. 


See Action. 
AMENDMENT. 
ATTACHMENT. 
ERROR AND APPEAL. 
INsuRANCE, LIFE, 4. 
LIMITATIONS, STATUTE OF. 
TRESPASS. 
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PRINCIPAL AND AGENT. 
See AGENCY. 


PROHIBITION. 
See Criminat Law. 


PUBLIC LANDS. 
See HomestTEap, 9. 


PUBLIC RECORDS. 


See AuDITOR. 


RAILROADS. 


1. Right of owners of domestic animals to allow them to run at large ; 
doctrine of common law in reference to, does not prevail in this State. 
The doctrine of the ancient common law, that the owner of domes- 
tic animals must keep them in his close, and can not, without be- 
coming a trespasser, suffer them to run at large upon the unen- 
closed lands of others, never prevailed in this State; and hence, 
an owner of such animals can not be regarded as a trespasser, or 
as contributing to their injury, if he suffers them to go at large, 
and they wander upon an unenclosed railroad, and are there in- 
jured by a passing train. Ala. Great Sou. R. R. Co. v. Jones, 487. 

2. Injury to stock by railroad company; ordinary and reasonable care 
and diligence must be exercised by company.—aA_ railroad company 
has the undoubted right to the free, unmolested and exclusive use 
of its road for the purposes for which it is appropriated; and, if 
under all the circumstances, ordinary and reasonable care and dili- 
gence are exercised to avoid injury to domestic animals found 
upon the road, the duty to whicn it is subject is performed; and 
for injuries which are unavoidable, it can not be made liable. 
Th. 487. 

3. Reasonable care and diligence; when a question of law, and when of 
fact.—Whether ordinary and reasonable care and diligence have 
been, in a particular cage, observed, or omitted, is generally a 
mixed question of law and fact. When the facts are not disputed, 
and the deductions or inferences to be drawn from them are indis- 
putable ; or when the standard and measure of duty are fixed and 
defined by law, are the same under all circumstances, the question 
is for the decision of the court; but if the facts are disputed, or, if 
not disputed, the existence of negligence is an inference which, 
as mere matter of discretion and judgment, may or may not be 
drawn from them, the question must be submitted to the jury. 
Ib. 487. 

4. Failure to employ good and safe machinery, ete., evidence of negli- 
gence.—It is the duty of railroad companies to adopt the best pre- 
cautions against danger which are in use, and to procure and em- 
ploy good and safe machinery and appliances, such as are most 
in use, and approved by the skillful and experienced in the 
operation of trains, and in the management of railroads; and the 
omission of this duty is, at least, evidence of negligence. Jb. 487. 

5. Defective head-light evidence of negligence.—Hence, in an action 
against a railroad company for damages, done to stock by its train, 
a charge, given at the plaintiff’s request, instructing the jury, in 
substance, that if they believed from the evidence that, at the time 
of the accident, it was a starlight night, and the train was running 
at the rate of twenty-five miles per hour, and could not have been 
stopped by the use of all proper means, in a less space than one 
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10. 


hundred and twenty poem and that the head-light used on the 
locomotive only enabled the engineer to see the road about fifty or 
sixty yards ahead, and the stock so injured were on the track, and 
could have been seen, had the proper light been provided, and 
proper vigilance been exercised, in time to have prevented the 
injury, then they would be authorized to find the defendant guilty 
of negligence,—is free from error. Ib. 487. 


. Injury to stock by railroad company; allowing stock to run at large 


not contributory negligence.—Apart from the influence of any 
special statute, the law in this State is, that it is not such contrib- 
utory negligence for the owner of stock to suffer them to run at 
large, as to prevent him from recovering damages for injuries 
negligently done to them by persons or corporations owning or con- 
trolling railroads. Ala. Great Sou. R. R. Co. v. McAlpine & Co., 
545. 


. Same; rule as to contributory negligence not changed by local act of 


February 28, 1881, (Pamph. Acts, 1880-1, p. 223).—This rule as to 
contributory negligence in such cases is not changed by the act of 
February 28th, 1881 (Pamph. Acts, 1880-1, p. 223), making it un- 
lawful,for stock to run at large in a designated territory, subjecting 
the owner to damages committed by such stock to the lands, crops, 
ete., and declaring the owner or manager of stock who knowingly 
suffers them to run at large guilty of a misdemeanor. Jb. 545. 


. Same; owner of stock allowing them to run at large in violation of 


local statute, not debarred of right of recovery.—The fact that the 
owner of stock, in allowing them to run at large, is guilty of a 
violation of a local statute, making it unlawful for stock to run at 
large within a designated territory, does not preclude him from 
recovering damages against a railroad company for injuries done 
to the stock within such territory, while at large, by defendant’s 
train. In such case the plaintiff's unlawful act did not contribute 
to the injury, and he does not require any aid from it to establish 
his cause of action. Ib. 545. 


. Degree of diligence required.—The law exacts of railroad companies, 


and other common carriers, in their use of steam power, extraor- 
dinary diligence, or ‘‘that degree or diligence which very careful 
and prudent men take of their own affairs’’; and while there are 
authorities which confine this rule of diligence to the transportation 
of passengers, such is not the law in this State. Ib. 545. 

Blowing whistle or ringing bell before reaching station or public road. 
Under the statute (Code of 1876, § 1699,) no duty is imposed on the 
engineer in charge of a locomotive running on a railroad to blow 
the whistle or ring the bell until the locomotive comes within one- 
fourth of a mile of a road-crossing or regular depot or stopping 
place ; and hence, a charge, given at the request of a plaintiff in an 
action against a railroad company for damages to stock, which as- 
sumes the existence of such duty at a time when the statute does 
not require its observance, is erroneous. Jb. 545. 


See Common CARRIER. 


REDEMPTION. 


See MortGaceEs, 1-7. 


REHEARING. 


1. 


Rehearing under the statute; when applicant not without fault. 
Where a claimant of personal property levied on under an execu- 
tion attended court on Wednesday and Thursday of the first week 
of the term to which the execution was returnable, with his testi- 
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mony and attorney, ready to attend to the claim suit, but finding 
that the cause had not been docketed, he and his attorney left; 
and afterwards, on another day of said term, in the absence of the 
claimant and his attorney, and without notice to them, the cause 
was placed on the docket and on the same day, without his testi- © 
mony, tried, another attorney who had been employed by the 
claimant in other cases, but not in the claim suit, through mistake, 
and without the claimant’s knowledge, appearing for, and repre- 
senting him, of which the claimant knew nothing until after the 
adjournment of the court,—he/d, that the claimant was not without 
fault, and hence, was not entitled to a rehearing under the statute, 
although he had a meritorious defense to the suit. Renfro Bros. 
v. Merryman & Co., 195. 


REMOVAL OF CAUSES FROM STATE TO FEDERAL COURTS. 


1. Section 641 of U.S. Revised Statutes construed.—Section 641 of the 


- 
~ 


-* 


a 
- 


4. 


ou 


for) 


Revised Statutes of the United States, providing for the removal 
into the Federal courts of civil suits or criminal prosecutions com- 
menced in a State court against any person who is denied, or can 
not enforce therein any right secured to him by any law providing 
for the equal civil rights of citizens of the United States, ete., was 
intended only to afford protection against an infringement of the 
equal rights of citizens of the United States by State action, and 

‘by that action alone; and does not refer ‘‘ to other obstructions of 
right, such as personal or class prejudice, or political feeling and 
the like.”’” Ew parte The State, 363. 

Same.—Hence, the existence, in the locality in which an indictment 
for crime may be found against a colored person, of a sentiment 
and prejudice hostile to him because of his race and color, is not a 
sause, under that statute, for the removal of the indictment for . 
trial from the State to the Federal court. Jb. 363. 

Same; jurisdiction of State court not ousted by the mere filing of an 
application for removal.—The jurisdiction of the State court is not 
ousted by a mere application for the removal of a cause, civil or 
criminal, pending therein, to a Federal court; but it is only when 
the application is in proper form, conforms to the act of Congress 
authorizing the removal, and states facts bringing the case within 
the provisions of the act, that it becomes the duty of the State 
court to yield obedience to the paramount law, and to cease the 
exercise of its original jurisdiction. Jb. 363. 

Same; jurisdiction of State court to pass on application for removal. 
The State ccurt, in such case, has an unquestioned jurisdiction to 
determine, upon the application for the removal, whether a case 
was thereby presented which required that it should cease juris- 
diction and transmit the cause to the Federal court for final trial ; 
but its determination of that question is subject to the jurisdiction 
and judgment of the Federal court, when the case finds its way 
into that court. Jb. 363. 

Same; jurisdiction of Federal court to pass on question of removal; 
effect of its determination.—When the case has been, by the order 
of the State court, transmitted to the Federal court, upon that 
court devolves the duty of determining its own jurisdiction. In 
determining this question, it is not concluded or affected by the 
judgment of the State court having original jurisdiction; and the 
conclusion of the Federal court, that the application does not give 
it jurisdiction, and its judgment remanding the cause to the State 
court, is binding upon the latter court. Jb. 363. 

Same; condition of cause on remandment by the Federal to the State 

court.—In such case, the Federal court not having acquired, the 
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State court could not lose, jurisdiction by the erroneous order of 
removal; and-hence, when the cause is remanded to the State 
court, it is in the same plight and condition as it was in when the 
order of removal was entered. Jb. 363. 


RENTS. 
1. When a part of the freehold.—The rule is, that, on the death of the 
owner of lands, rent, not then due, is not a chose in action, but is 


a part of the realty, and passes with the reversion of the freehold, 
as a mere incident, to those entitled. Gayle v. Randall, 469. 


See Cuancery, 5. 
FRAUDULENT CONVEYANCES, 11, 12. 


Bankruptcy, 2. 
REVIVOR. 


See JUDGMENTS AND DECREES, 7. 


SALES. 


1. Sale of personal property; what not a delivery.—Where one agreed 
to sell to another a threshing-machine which had been loaned to, 
and was in the possession of a third party, and gave to the pur- 
chaser an order on the party in possession for the machine, the 
purchaser executing his note tor the purchase-money,—held, in the 
absence of proof that the parties so intended, that this did not con- 
stitute a delivery of the machine, or vest the title thereto in the 
purchaser. Edwards, Hudmon & Co. v. Meadows, 42. 

2. Same.—To constitute a delivery in such case, the party in possession 
must deliver the machine, or consent to attorn to the purchaser so 
as to become his bailee. Jb. 42. 

3. Same; waiver of delivery.—If the purchaser in such case voluntarily 
consents to let the party in possession retain the machine for a de- 
finite period of time, as a matter of favor, this will operate a waiver 
of the delivery ; but no such waiver can be implied from the fact, 
that the purchaser, acting under the moral coercion of necessity 
dictated by the situation, as where the bailee refuses to deliver 
until he has finished a certain amount of work, or agrees to deliver 
only afier he has finished the work, merely submits to the bailee’s 
continued possession as the best arrangement he can make under 
the circumstances. The party in possession does not thereby be- 
come the bailee of the purchaser, but he continues his original 
custody of the machine as the bailee of the vendor. Jb. 42. 

4. Contract of sale of specific chattels; when complete.—A sale of specific 
chattels in the possession of the seller is complete, and the title 
passes to the purchaser, when the parties agree upon the terms of 
sale, although the actual possession may not pass, and the pur- 
chaser may not be entitled to it, until he pays the price, or per- 
forms some other like stipulation. Pilgreen v. State, 368. 

5. Same; delivery to common carrier.—A delivery of goods to a carrier 
for the buyer, in accordance with his specific request, is a delivery 
to the buyer. Jb. 368. 

6. Same; relation of the common carrier to the parties.—When goods are 
forwarded through an express company, by instructions of the pur- 
chaser, marked ‘‘C. O. D.,’’ the carrier is the agent of the purchaser 
to receive the goods from the seller, and the agent of the seller to 
collect the price from the purchaser ; and the sale is complete when 
the goods are delivered to the carrier. Jb. 368. 
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SCHOLARSHIP. 


See Contracts, 7-10. 


SET-OFF. 
1. By surety of debt due principal ; when not available.—Sureties, when 


sued alone, can not, without the consent of their principal, avail 
themselves, by way of set-off, of a debt due from the plaintiff to 
the principal at the commencement of the suit. Beard v. Union & 
Amer. Pub. Co. 60. 


SHERIFF. 


See EXECUTORS AND ADMINISTRATORS, 25, 26. 


SOLICITOR. 


See Mapison County. 


SPECIFIC PERFORMANCE. 


See Cuancery, 18, 21, 22. 


STATUTES. 
1. Construction of. —A statute ought to be so interpreted as to give to 


~] 


ae 


a 


5. 


each clause, if possible, some meaning. Ex parte Dunlap, 73. 

When not affected by change in language.—The words, ‘‘unless called 
to testify thereto by the opposite party,’’ were incorporated in the 
former statute (Rev. Code, § 2704) merely from abundant legisla- 
tive caution, in recognition of a right which would otherwise have 
existed ; and hence, the omission of these words from the statute, 
by subsequent amendment, can not be construed as a legislative 
intention to abrogate the right. Dudley, Adm’r, v. Steele, 423. 

Same.—No rule of statutory construction rests upon better reason- 
ing than that, in the revision of statutes, alteration of phraseology, 
the omission or addition of words, will not necessarily change the 
operation or construction of former statutes; but to have this ef- 
fect, the language of the statute as revised, or the legislative in- 
tent to change the former statute, must be clear. Landford v. 
Dunklin, et al., Adm’rs, 594. 

Same.—The words, ‘‘and not to the person,’’ as used in the act of 
Decemder 24th, 1822, declaring that a former statute authorizin 
the grant of letters of administration to the sheriff or coroner healt 
be strictly construed, and that the administration should attach to 
the office, and not to the person, were employed in the abundance 
of legislative caution ; ona} hence, the omission of these words from 
the statute as codified in the Code of 1852, and the Codes sub- 
sequently adopted, does not change the operation or construction 
of the statute. Jb. 594. 

Exemption of State from operation of. —Exemption from the operation 
of general statutes is a State prerogative, and does not extend to 
counties. The State for the use, etc. v. Allen, 543. 


STOCK. 


1. 





Act of December 8th, 1880, construed; character of lien thereunder. 
The act of December 8, 1880 (Acts, p. 260), makes it unlawful for 
the owner of certain named stock to voluntarily permit such stock 
to go at large off his premises in desi re portions of Mont- 

mery county, and provides that he shall be liable to every person 
injured for all damages done by the stock, when at large, to fruit 

or shade trees, shrubbery or crops, and further provides that a 
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judgment obtained for such damages ‘‘shall be a lien on the stock 
causing such injury, in addition to other liens which an execution 
on such judgment may have according to law.’’ Held, that the 
lien thereby provided for does not arise by operation of law from 
the act done, or the injury sustained, but depends upon the sub- 
sequent reduction of the claim to judgment. Lie Durr & Co. 
v. Ferrell, 458. 

2. Extent of lien thereby provided.—Such lien can only be commensu- 
rate with the ownership of the person by whose voluntary per- 
mission the stock was at large; and hence, it is subordinate to 
the lien of a prior recorded mortgage, executed by such owner. 
Ib. 458. 


See RAILROADS. 


SUMMARY JUDGMENTS. 


1. Summary judgment against county treasurer for failing to pay al- 
lowed claim; when motion insufficient.—The summary remedy 
against a county treasurer for failing to pay a claim against the 
county under the provisions of section 3595 of the Code, can only 
he maintained when the demand sued for is an ‘‘allowed claim’’ 
against the county; and hence, a motion which fails to aver that 
such claim had been allowed, is insufficient on demurrer. Cohen 
v. Coleman, 496. 

2. Claim against county; when must be audited.—An order of the court 
of county commissioners, declaring a named person a pauper, and 
allowing for her support a designated sum per month, ‘‘payable 
monthly out of any money in the treasury not otherwise appro- 
priated,’’ but not designating, or contracting with any particular 
person therefor, does not authorize the judge of probate to draw 
his warrant on the county treasurer in payment of a claim for the 
support of such pauper, at the rate specified in the order, in favor 
of the party rendering the service; but before such order can 
legally be drawn, the claim must be audited and allowed by the 
court of county commissioners. Boothe v. King, 497. 

3. Warrant of judge of probate; when not an audited and allowed claim 
against the county.-Hence, a warrant drawn by the judge of” 
probate, under such order, for the support of the amy ay before 
the claim therefor has been audited and allowed by the court of 
county commissioners, will not support a summary proceeding 
under the statute (Code, § 3395) against the county treasury for 
failing to pay it as an allowed claim against the county. Jb. 497. 


SURETIES. 


1. When released by extension of debt.—When a note, payable twelve 
months after date, is taken for an existing debt, the right of action 
on the debt is thereby suspended until the maturity of the note, al- 
though there may be no express agreement to that effect; and 
sureties on the original debt are thereby released, unless they as- 
sented to the arrangement. Mobile Life Ins. Co. v. Randall, 220. 


See Set-Orr. 


See ExecuToRS AND ADMINISTRATORS, 17. 
NatTionaL Banks. 
Tax SALEs. 
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IN DEX. 


TAX SALES. 


1. 


9 


3. 


4. 


5. 


~ 
. 


ad 


© 





Sale of land for taxes; validity of; by what law governed.—The va- 
lidity of a sale of lands for the payment of delinquent taxes must 
be determined by the law of force at the time the sale was made. 
Driggers. v. Cassady, 529, 

Same; jurisdiction of probate court to order, limited, and must ap- 
pear of record.—The probate court being a court of limited juris- 
diction in the matter of the sale of lands for the payment of delin- 
quent taxes under the provisions of the act of February 12, 1879 
(Pamph. Acts, 1878-9, p. 1), to sustain such a sale, it must aflirm- 
atively appear of record that the court had jurisdiction both of the 
subject-matter and of the person. Jb. 529. 

Same; when jurisdiction of the person sufficiently appears.—A judg- 
ment-entry of the probate court, subjecting lands of a non-resident 
to sale for the payment pf delinquent taxes, which, following the 
form prescribed by statute, recites that ‘‘ notice has been given as 
required by law, is suflicient under the act,’ although under its ex- 
press provisions, the land-owner was entitled to notice by publica- 
tion in a newspaper published in the county in which the lands 
lie. Jb. 529. 

Same; judgment can not be collaterally assailed for mere irrequlari- 
ties.—While great accuracy is exacted, and strict rules are applied 
for the protection of the tax-payer, such proceedings are not ex- 
empted from the influence of the principle forbidding the collateral 
assailment of judgments for mere irregularities, or on any ground 
which could have been pleaded in defense. Jb. 529. 

Same; judgment conclusive as to defenses which could have been made 
on the trial.—While it would have been a full defense to such a 
proceeding, if it had been shown on the trial that the tax-payer, 
or any one for him, had tendered to the collector the full amount 
of the delinquent taxes due by him, or that he had in his posses- 
sion, in the county, a sufficient amount of visible personal property, 
out of which the taxes might have been realized by the collector, 
the failure to make these defenses in the probate court is conclus- 
ive on him and those holding under him; and the judgment of 
condemnation can not afterwards be collaterally assailed on either 
of these grounds. Jb. 529. 

Lien of the State on land for taves; extent of; when tender insufficient. 
The State has, under the statute, a preferred lien on the lands of a 
tax-payer for all unpaid taxes; and hence, a tender by such tax- 
payer, of the amount of the taxes due on the lands, without includ- 
ing the owner’s poll-tax and the delinquent taxes due on his per- 
sonal property, is insufficient, and will not constitute a defense to 
proceedings in the probate court to condemn the lands for the pay- 
ment of the delinquent taxes due by him. Jb. 529. 

Same; when it attaches; not affected by subsequent alienation.—The 
lien of the State for taxes attaches to lands under the statute (Code, 
§ 375), on the first day of January of the year for which they were 
assessed; and it is not affected by a subsequent alienation, al- 
though made prior to a sale for the payment of the taxes, and toa 
bona fide purchaser for value, and without notice. Jb. 529. 

Sale of lands for taxes; when description sufficient—Where lands 
are described in the assessment list and in the proceedings in the 
probate court to subject them, under the statute, to sale for the 
yayment of delinquent taxes ‘‘ as two hundred acres, known as the 
ones of the late Israel Wiggins, deceased,”’ the description is suf- 
ficient, parol evidence being allowed in aid of identification. Jb. 
0nd. 

Same; when void for uncertainty of description.—An assessment of 
lands for taxes, in which the lands are described as ‘‘ two hundred 

acres of land lying in Dale county,’’ is void for uncertainty; and 
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proceedings in the probate court to subject the lands to sale for the 
payment of the taxes, based on such assessment, are also void. 
Ib. 529. 

10. Same; description in assessment list can not be varied.—The jurisdic- 
tion of the probate court in such case depending upon the validity 
of the assessment, and the statute requiring that the sale must be 
made according to the description in the assessment list, which 
description must be copied in the docket filed by the collector with 
the probate judge, a description in such list and docket which ren- 
ders the assessment void, can not be aided by a more perfect de- 
scription in the judgment of condemnation, and subsequent pro- 
ceedings. Ib. 529, 


TRESPASS. 


1. Trespass for assault and battery; admissibility af matters of provoca- 
Hion.—In aa action of trespass for an assault and battery, the de- 
fendant can not give in evidence, in mitigation of damages, matters 
of provocation on the part of the plaintiff, unless they happened 
contemporaneously with the assault and battery, or so recently 
prior thereto as to induce the presumption that the assault was 
committed under the immediate influence of the passion excited 
by the provocation. Keiser v. Smith, 481. 

2. Same; ‘‘cooling time’’ the test as to the admissibility of provoca- 
tion.—In such case the test is, whether the ‘blood had time to 
cool,’ or, in other words, whether there was reasonable cooling 
time between the giving of the provocation, and the commission 
of the assault and battery. Jb. 481. 

3. Same; cooling time a question for the court.—Whether there is reas- 
onable cooling time in such case, is a question of law, to be decided 
by court, and not of fact, to be determined by the jury. Jb. 481. 

4. Same; when provocation not admissible.—Held, under the principles 
above stated, and the facts of this case, that a libel, published in 
plaintiff's newspaper in the morning of the day on which the plain- 
tiff was assaulted, the asssault having been committed in the af- 
ternoon, was inadmissible in mitigation of damages. Jb. 481. 

5. When mortgagee of personal chattels not a trespasser.—Under a power 
contained in a chattel mortgage authorizing the mortgagee, on de- 
fault, to take possession of the mortgaged property without process 
of law, and to sell the same, the mortgagee has the right, after de- 
fault, to enter upon the premises of the mortgagor, and, without 
his consent and against his will, to take possession of the property, 

wrovided he does so peaceably and without violence or other 

pete of the public peace ; and such taking, being the exercise of 
a right, will not constitute him a trespasser. (Stone, J., dissent- 
ing.) Street v. Sinclair, 110. 

. Trespass de bonis asportatis ; measure of damages.—In trespass de 
bonis asportatis, founded on a mere wrongful taking, unaccompa- 
nied by any act of wantonness, malice or gross negligence, the 
measure of damages is the value of the plaintiff’s interest in the 
property at the time of the trespass, and not the value of the 
property itself. Jb. 110. 

7. Same.—Hence, in such action brought by a mortgagor against a 
mortgagee for the wrongful taking of the property conveyed by the 
mortgage, the defendant is entitled to prove, in mitigation of dam- 
ages, the amount due on thé mortgage debt. Jb. 110. 

. When damages are too remote.—In trespass for wrongfully seizing and 
‘arrying away plaintiff’s live stock while he was engaged in farm- 
ing, damages resulting therefrom to his farming operations are too 
remote, speculative and contingent to be recovered. Jb. 110. 
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TRESPASS—Continued. 
9. Usury not available to mortgagor in trespass.—In an action of tres- 


pass brought by the mortgagor against the lportgagee, for seizing 
personal property conveyed by the mortgage; usury is not available 
to the plaintiff for the purpose of showing, in connection with evi- 
dence of partial payments, that the mortgage debt has been paid, 
and the mortgage satisfied. Burns v. Campbell, 271. 


10. Same.—While a chattel mortgage is satisfied, and its lien extin- 


guished, by payment of the mortgage debt, and a seizure by the 
mortgagee of the mortgaged property, after such payment, would 
constitute him a trespasser; yet, in an action of trespass brought 
against him by the mortgagor, founded on such seizure, no collat- 
eral investigation can be had into the usurious character of com- 
missions charged by the mortgagee, who was a commission mer- 
chant, for selling cotton conveyed by the mortgage, in accordance 
with the terms thereof, for the purpose of showing a payment of 
the debt. Jb, 271. 


11. Trespass de bonis asportatis by the husband; damages to goods of the 


wife can not be recovered in.—In trespass by the husband against 
his mortgagee for an alleged illegal seizure of goods under the 
mortgage, the plaintiff can not recover damages for a seizure of 
goods belonging to the corpus of the wife’s statutory separate es- 
tate; but for such damages the wife must sue alone. J). 271. 


. Evidence ; res geste.—In an action of trespass by the mortgagor 


against the mortgagee and his agent for a seizure under a power of 
sale in the mortgage, of mortgaged chattels, the written notice of 
sale, and the sale itself of the chattels by the agent, are admissi- 
ble in evidence, being merely cumulative evidence of the intention 
of the agent in taking the goods, and, as such, a part of the res 
geste of the alleged trespass, shedding light on the dominion over 
the goods previously asserted. Jb. 271. 


13. Measure of ee trespass for taking goods, if the taking is 
’ 


merely unlawful, the measure of damages is, generally, the value 
of the goods, or amount of injury done to them, as the case may 
be, with interest to the date of judgment; but if the taking is 
perpetrated in a rude, wanton, reckless, or insulting manner, or is 
accompanied with circumstances of fraud, malice, oppression, or 
aggravation, or even with gross negligence, the party injured is en- 
titled to receive exemplary damages. Jb. 271. 


14. Malice of agent as affecting damages against principal.—The rule is, 


that, where several defendants are sued in tort for damages, the 
malice or other evil motive of one can not be matter of aggravation, 
or ground of vindictive damages against the other; and hence, 
principals are not generally held liable for such damages by reason 
of the evil motive of the agent, unless the act of the agent was 
fully ratified with a knowledge of its malicious, aggravating, or 
grossly negligent character; or these matters of aggravation were 
probably consequent on the doing of the wrongful act ordered by 
the principal ; or unless the agent was employed with a knowledge 
of his incompetency. Jb. 271. 


15. When letter by agent is admissible in action of trespass against prin- 


16. Evidence of malice; when inadmissible.—In trespass against princi- 


cipal and agent.—In an action of trespass against principal and 
agent, for the seizure by the agent of plaintiff’s goods, a letter 
written by the agent two days before the seizure, directed to the 
plaintiff, and received by him in due course of mail, and endorse- 
ments made on the envelope by the agent, evincing an unfriendly 
feeling towards the plaintiff, is relevant and competent, on proof 
of handwriting, as tending to show malice or an evil motive on the 
part of the agent, which may have entered into, or given color to 
the transaction. Jb. 271. 
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pal and agent, founded on the seizure by the agent of goods of the 
plaintiff under a Mortgage to the principal, where it is sought to 
charge the latter by reason of a subsequent ratification of the 
agent’s act, the fact that the principal commenced a criminal pros- 
ecution against the plaintiff about the time of the seizure, is not 
competent evidence for the plaintiff, in the absence of all evidence 
tending to show the principal’s original participation in the agent’s 
act, or that he originally authorized it, although such fact ma 
tend to show malice against the plaintiff on the part of the princi- 
pal. In such case, the prosecution is not a part of, or connected 
with the transaction alleged to have been ratified, and the malice, 
standing alone, is not competent to authorize the inference, that 
the principal conferred an original or previous authority upon the 
agent to make the seizure. Jb. 271. 

17. Same.—In such action it is not competent for the plaintiff to show, 
by way of aggravation of damages, that he had a family, consist- 
ing of a wife and several minor children, at the time of the seizure 
of his goods by one of the defendants. Jb. 281. 

18. When destitute condition of plaintif’s family, caused by the trespass, 
not competent evidence.—Nor is it competent, in such action, to show 
that the plaintiff's family, then at a distant place, to which plain- 
tiff intended moving, were in a destitute condition as to clothing, 
bedding or furniture, caused by the seizure of his goods by the de- 
fendant, without proof of knowledge by, or notice to the defend- 
ant of such condition at the time the goods were seized; but the 
knowledge of such facts by the defendant, or information charging 
him with notice thereof, would tend to show an evil motive, such 
yoy constitute a circumstance of oppression or aggravation. 

. 271. 

19. Good or bad faith an issue, when punitive damages are claimed; what 
evidence is competent to show good faith—Exemplary damages 
being punitive and preventive in their purpose, as well as compen- 
satory, the good or bad faith of the defendant is always a vital issue 
where such damages are claimed ; and hence, in an action for tres- 
pass brought by a mortgagor against a mortgagee and his agent for 
the seizure by the agent of goods under power of sale contained in 
the mortgage, it is competent for the defendants to show, in miti- 
gation of exemplary damages claimed in the action, that the agent 
had good reason to believe and did believe, that a part of the mort- 
gage debt remained unpaid, and that the goods seized under the 
mortgage belonged to the plainttff, and were conveyed by the mort- 
gage ; but such evidence is not admissible in mitigation of actual 
damages. Jb. 271. 

20. As to ratification of agent’s trespass by principal, see AGENcy, 1-6, 
10. 


See MortaaGeEs, 16, 19-24. 





TRIAL OF RIGHT OF PROPERTY. 


1. Venue as to property levied on under attachment.—When an attach- 
ment is levied in a county different from that in which it was is- 
sued, and a claim to the property is interposed, the statute (Code 
of 1876, §-3290) requires that the trial of the right of propert 
must be had in the county in which the attachment was levied. 
Ex parte Dunlap, 73. 

2. As to right of mortgagee of unplanted crop to maintain, after crop 
has been gathered, see MortGaGes, 27-29. 
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TRUSTS AND TRUSTEES. 


1. Resulting trust; how created.—Where a man buys land in the name 









of another, and pays the consideration-money, in the absence of 
all rebutting circumstances, the land will be held by the grantee 
in trust for him who pays the consideration-money. This trust re- 
sults, by mere presumption of law, without any proof of the actual 
intention of the parties, from the fact that one pays the considera- 
tion-money, while the other receives the title. Rose v. Gibson, 35. 


2. Right of beneficiary to pursue trust funds invested in other property; 















character of the trust.—Where a cestui que trust seeks to pursue 
trust funds invested by the trustee in land or other property, and 
title taken in his own name, or in the name of a stranger with notice, 
it is wholly immaterial whether the money was paid at the time of 
the purchase or afterwards. This is not technically or strictly a re- 
sulting trust, but a trust created by law, originating in the right of 
the cestui que trust to pursue the trust fund, through its various 
transmutations, into a new investment made in violation of the 
trustee’s duties. Whaley v. Whaley, 159. 


3. Resulting trust; money must be paid at time of purchase.—Where no 







question arises as to misappropriation of trust funds, but money or 
property without fiduciary ear-marks is paid or invested by one 
person, and the title is taken in the name of another, the money 
must be paid or the property re-invested at the time of the purchase, 
in order to create a resulting trust. Jb. 159. 


4. Same; does not exist where the money was loaned.—If one person ad- 









vances the purchase-money of property by way of a loan to the 
vendee, and conveyance of title is made to the latter, no trust will 
result in favor of the party advancing the money. In such case the 
very fact of a loan contradicts and rebuts the implication of a trust, 
which might otherwise be presumptively raised by law. Jb. 159. 


5. When mortgagee entitled to protection against, as a purchaser for 












ralue.—A creditor, who accepts from his debtor a note payable at 
twelve months, for a debt past due, thereby releasing parties who 
were sureties on the debt, and also takes a mortgage on land to 
secure the note, is a purchaser for value, and, as such, is entitled 
to protection against a trust in favor of the debtor’s wife, resulting 
from the fact that the land was purchased with moneys belonging 
to her as her statutory separate estate, of which the creditor had 
no notice. Mobile Life Ins. Co. Randall, 220. 


See CoNFEDERATE Money, 3, 4. 
FraupDs, STATUTE OF,+1-3. 
GUARDIAN AND WARD. 
HusBaNnD AND Wire, 12, 15, 20. 


UNLAWFUL DETAINER. 
1. Character of action.—Unlawful detainer is a possessory action, 















in which the only question involved is the plaintiff's right of pos- 
session to the premises sued for; an inquiry into ‘‘the estate or 
merits of the title’ is expressly inhibited by statute. Houston v. 
Farris & Me¢ ‘urdy, 570. 

When defendant can not set up title adverse to his landlord in defense. 
The plaintiff in an action of unlawful detainer, having derived title. 
by purchase from a testator’s sole devisee, the defendant, having 
entered under a lease from the plaintiff, can not defeat a recovery 
by showing that he had been appointed administrator of the estate 
of the testator under whom the plaintiff derived title, and that the 

latter owed debts at the time of his death, some of which were 

still outstanding and unpaid. Jb. 570. 
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, USURY. 


e 1. Trespass.—Usury is not available to the defendant in an action of 
of trespass de bonis asportatis by a mortgagor against the mortgagee 
e for seizing personal chattels conveyed by the mortgage, for the pur- 
‘= pose of showing, in connection with evidence of partial payments, 
iL that the debt was paid, and the mortgage satisfied at the time of 
- the seizure. Burns v. Campbell, 271. 
4 VENDOR AND PURCHASER. 
1 1. When an agreement is res inter alios acta.—Where an owner of a tract 
’ of land sold it on a credit, and the purchaser having failed to pay 
f the purchase-money, by agreement between the parties, another 
- was substituted as purchaser, who assumed the payment of the 
ft purchase-money and to whom a conveyance was atterwards made 
s by the vendor, an agreement made between the first and second 
e purchasers prior to the execution of the conveyance, that the sec- 
ond purchaser should be put in possession of the land at a given 
D date, is, as to the vendor, res inter alios acta, and is not binding on 
r him. Cowley v. Shelby, Trustee, 122. 
2 2. Payment of a debt as consideration of .a deed ; when sufficient.—In a 
: contest between a vendee and a judgment creditor of a vendor, it 


is immaterial whether a debt, the payment of which constituted 

the consideration of the deed, was contracted prior to, or contem- 

. poraneously with the execution of the deed, as, in either event, it 
is a valuable consideration, which, if adequate and free from fraud, 
will uphold the deed. Pique, Manier & Hall v. Arendale, 91. 

3. Vendor's lien; when does not pass with transfer of note.—Prior to the 
act of February 13th, 1879 (Pamphlet Acts, 1878-79, p. 171), the 
transfer of a promissory note, given for the purchase-money of 
land, by delivery merely, did not carry with it the right to enforce 
the vendor’s lien on the land. Prickett & Maddow v. Sibert, Adm’r, 
194. 

4. When mortgagee is a purchaser for value.—A creditor, who accepts 
from his aakter a note payable at twelve months, for a debt past 
due, thereby releasing parties who were sureties on the debt, and 
also takes a mortgage on land to secure the note, is a purchaser 
for value, and as such, is entitled to protection against a trust in 
favor of the debtor’s wife, resulting from the fact that the land was 
purchased with moneys belonging to her as her statutory separate 
estate, of which the creditor had no notice. Mobile Life Ins. Co. 
v. Randall, 220. 


See CHANCERY, 32, 33. 
Deeps, 8, 9, 10. 


HusBanpb AND WIFE, 12-15. 
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WAREHOUSEMEN. 


: 1. Duty and liability —Warehousemen, being of the class of bailees 





known as paid agents, exercising private employments, their lia- 
bility and relation are essentially difierent from those of common 
se ‘arriers ; their duty is to bring to the business in which they are 
4 employed reasonable skill and diligence, and they are answerable 
; only for ordinary negligence, and may, by special contract, enlarge 
2 or narrow their liability as defined by law, except for losses caused 
> by or through their own fraud. Seals v. Edmondson, 509. 
> 2. When negligence imputed.—The general rule is, that if a bailee of 


goods, liable only for losses occurring from his negligence, upon 








716 


3. 





4. 







5. 
















6. 



























WITNESS. 


1. Conviction of infamous crime renders incompetent.—At common law, 
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WAREHOUSEMEN—Continued. 


demand made, fails to re-deliver them, or does not account for a 
failure to make delivery, prima facie, negligence will be imputed 
to him; and the burden of proving a loss without the want of or- 
dinary care is devolved upon him. Jb. 509. 

When burden of proof on bailor to show negligence.—But where, as in 
this case, there is a full explanation of the failure to deliver on de- 
mand, and it is shown that the goods were lost by a cause not in- 
volving the bailee in liability, as by fire, the attending circum- 
stances being known to the bailor before demand, and the demand 
being merely formal, it can not be presumed from the failure to de- 
liver that the bailee has been wanting in care, or has been negli- 
gent, and his negligence was the proximate cause of the loss; and 
hence, upon the bailor, in a suit by him for damages resulting 
from the loss, rests the burden of offering some evidence tending 
to show that the defendant has been guilty of negligence, causing 
or contributing to the destruction of the goods. Jb. 509. 


Measure of duty and liability not affected by care taken of their own 


property similarly situated.—The liability of a warehouseman, for 
the safe care and custody of goods intrusted to his keeping, is not 
determined by the degree of care and diligence which he in fact 
bestows on his own goods similarly situated. Whether he is very 
‘areless and indifferent about his own goods, or is very prudent 
and diligent, in either case, the measure of his duty is, to bestow 
reasonable skill and ordinary diligence in regard to the property 
intrusted to his custody, to do all that men of ordinary prudence 
would do under the circumstances. Jb. 509. 

What not admissible as evidence of negligence.—In an action against 
a warehouseman to recover damages for cotton stored and de- 
stroyed by fire, it being shown that the warehouse, a brick struc- 
ture without a roof, located in the city of Eufaula, was burned, 
with the cotton stored therein, on Christmas night, and that the 
city authorities had previously refused to prohibit the explosion of 
crackers and like fireworks on the streets during the Christmas 
holidays, the plaintiff, after proof of facts tending to show that the 
explosion of such fireworks caused the burning of the warehouse 
and cotton, offered evidence that the defendant owned about seven 
hundred and fifty bales of the cotton stored in the warehouse, 
which was insured, and that, on the day before the fire, he ob- 
tained additional insurance on his cotton for three days only,— 
a? that the offered evidence was irrelevant and inadmissible. 

. 509, 


Same; usage as to employment of watchmen; when admissible.—In 


such case, the particular want of diligence imputed to the de- 
fendant being the neglect on his part to employ a watchman to 
guard against the danger of fire in the night time, and especially 
during the nights when fireworks were exploded on the streets, 
evidence that the warehouse had been used for the storage of cot- 
ton for many years by a former owner, and that during the time 
of such use fireworks had been exploded in the streets, and a 
watchman had not been employed to guard or protect it, is com- 
petent, as tending to show that the defendant had exercised com- 
mon or ordinary diligence. Jb. 509. 


persons convicted of a crime which rendered them infamous, such 
as treason, felony and crimen falsi, were.incompetent to testify as 
witnesses; and, in the absence of statutory provisions changing 
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INDEX. 


WITNESS—Continued. 


the common law, that rule prevails in this State. Sylvester 
v. State, 17. 

2. Conviction of petit larceny renders incompetent.—A conviction of 
petit larceny renders a witness infamous, and, therefore, incom- 
petent to testify. Sylvester v. State, 17; Burns v. Campbell, 271. 

3. Conviction before mayor of Selma for violation of ordinance against 
larceny, does not render incompetent.—A conviction of a person 

’ before the mayor of the city of Selma for a violation of an ordi- 
nance of the city against larceny, does not render him infamous and 
incompetent as a witness; and such mayor having, under the 
charter of that city, the jurisdiction of a justice of the peace, in 
criminal cases, and it not appearing whether such person was 
convicted by the mayor, sitting ex officio as a justice of the peace, 
of an offense against the State, or whether he was convicted 
merely of the violation of a municipal ordinance, evidence of such 
ey was properly excluded from the jury. Barns v. Camp- 

bell, 271. 

4. Husband and wife; competency as witnesses for each other.—In civil 
cases, husband and wife are competent witnesses for each other, 
to prove any fact that did not come.to their knowledge through the 
channel of the conjugal relation, or which is manifestly not confi- 
dential. This embraces all matters which must have been in- 
tended by them to be made public, and the disclosure of which 
would not be a violation of marital confidence, or tend to engender 
matrimonial discord. Gordon, Rankin & Co. v. Tweedy, 202, 

5. Competency of, as witnesses for or against each other.—It must be re- 
garded as settled, that when, in any case, husband and wife are 
competent witnesses against each other, they are also competent 
witnesses for each other. Tucker v. State, 342. 

6. Same; when wife competent witness for husband in criminal case. 
On the trial of the husband for an assault and battery on his wife, 
she is a competent witness for him. Jb. 342. 

7. When incompetent.—On the settlement of the accounts of an admin- 
istrator in chief, after a declaration of insolvency, with the admin- 
istrator de bonis non, acreditor of the estate, being interested in the 
trust fund represented by the administrator de bonis non, though 
not a party to the record, is not a competent witness for the latter 
to prove a transaction with the deceased, which would tend to in- 
crease the liability of the administrator in chief. Dunlap, Adm’r 
v. Mobley, Adm’r, 102. 

8. Inaction by administrator, defendant may be called by him to testify as 
to transactions with his intestate.—While in an action brought by an 
administrator the defendant is, under the statute, incompetent to 
testify in his own behalf as to any transaction with, or statement 
by the plaintiff’s intestate, he may be called as a witness by, and 
be compelled to testify in favor of, the plaintiff as to such transac- 
tion or statement. Dudley, Adm’r, v. Steele, 423. 

9. As to competency on question of insanity, see CrimmnaL Law, 20-22. 


See Criminau Law, sub-title, StarEMENT BY DEFENDANT. 








